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5INBTEBNTH  TEAR  OP  THE  REIGN  OF  VICTORU.    1866. 


The  Judges  who  usually  sat  in  Banco  in  this  Term  were 

Jbrvis,  C.  J.    yj  Crowder,  J. 

Crbsswell,  SyXs  ^  ^^  WlLMg,  J. 


MEMORANDA. 

In  the  Vacation  preceding  this  Term,  Gillery  Pigott,  Esq.,  George 
flayes,  Esq.,  and  Mordaunt  Lawson  Wells,  Esq.,  all  of  the  Middle 
Temple,  were  called  to  the  degree  of  the  coif. 

They  gave  rings  with  the  following  motto, — ^^Cedant  arma  togse." 
On  the  first  day  of  this  Term,  Charles  Jasper  Selwyn,  Esq.,  of  Lin- 
coln's Inn,  and  Hugh  M'Calmont  Cairns,  Esq.,  of  the  Middle  Temple, 
who  had  been  appointed  Her  Majesty's  Counsel  learned  in  the  law,  took 
their  seats  within  the  Bar. 


PASHBY  V.  MAYOR  OF  BIRMINGHAM.    E.  T.  1856. 


^„,  *PASHBY  and  Another  v.  THE  MAYO«,  ALDERMEN,  AND 
-■  BURGESSES    OF    THE    BOROUGH:  OF    BIRMINGHAM. 

April  25.    v,_  "• 

•  •       • 

By  a  contract  for  the  bailding  of  a  borough  gaol,  it  W^.^oTided,  amongst  other  things, — "  that 
no  alterations  should  be  made  without  the  wsitt^  Vuthority  of  the  architect,  by  whom  the 
value  of  such  alterations  should  be  ascertainojl^i^nd  fhat  no  allowance  for  alterations  should  be 
made,  unless  the  value  of  the  same  was'iate^^tained  at  the  time  the  work  was  done,  and 
entered  in  a  book,  such  entry  to  be  subs^it^^Uto  and  approved  of  by  the  architect," — "  that  no 
payments  should  be  made  to  the  contractbf^;  except  on  the  production  of  a  certificate  from  the 
architect  that  a  certain  amount  dS^worklilid  been  done;  and  that  the  architect  should  deliver 
his  certificate  thereof  at  the  ei^d  of  Very  fourteen  days,"— and  ''that  the  contractors  should  be 
entitled  to  receive  at  the  end*ef  ^vei^  fourteen  days  the  amount  for  which  the  architect  should 
have  given  his  certificate. f,iM  juoaount  of  such  certificate  to  be  less  by  certain  varying  propor- 
tions than  the  value  of  tiuf'jrork  done,  until  90  percent  of  the  whole  should  be  completed; 
and  that  no  further  pttypunH  ahould  be  made  to  the  eontraetora  until  ttithin  three  calendar  montke 
after  the  arehitect»^unUd  Have  certified  the  completion  of  the  whole  toorib  to  hie  tatiefaetion,  when 
one-half  of  th<r/<ft^tfinder  should  be  paid,  and  the  balanoe  at  the  end  of  twelve  months  from 
the  date  of  tlt€  iQ'chlteot's  certificate  of  completion :" — 

Held,  that  the  arcHitecfs  certificate  of  final  completion  was  sufficient,  without  mentioning  the 
amount  remaining  due. 

By  the  contract  it  was  further  provided,  that,  if  any  dispute  or  difibrenoe  should  arise  with  the 
contractors  in  any  way  relating  to  the  contract,  or  if  any  question  should  arise  between  any 
of  the  several  contractors  relating  to  the  proposed  building,  such  dispute,  difference,  or  ques* 
tion  should  be  settled  by  the  architect,  whose  decision  thereon  should  be  absolute  and  final : — 
field  that  this  condition  applied  only  to  disputes  as  to  the  mode  of  carrying  on  the  several 
works,  and  not  to  differences  between  the  contractors  and  the  corporation  as  to  their  claim 
for  extras. 

This  was  an  action  brought  by  the  plaintiffs,  who  were  builders, 
against  the  defendants,  to  recover  a  balance  of  4A611,  IQs.  8d,  claimed 
to  be  due  from  the  defendants  to  the  plaintiffs  in  respect  of  the  building 
of  the  gaol  at  Birmingham. 

The  cause  came  on  to  be  tried  at  the  Warwick  Spring  Assizes  in  1855, 
when  the  cause  and  all  other  matters  in  difference  between  the  parties 
were  referred  to  arbitration,  with  power  for  the  arbitrator  to  state  a 
special  case,  including  all  matters  of  law  that  might  be  raised  before 
him,  as  well  as  those  already  raised  by  demurrer ;  such  special  case  to 
be  stated  and  disposed  of  before  the  arbitrator  entered  upon  any  ques- 
tion of  amount.  In  pursuance  of  this  power,  the  arbitrator  stated  for 
the  decision  of  the  court  the  following  case : — 

The  declaration  in  this  cause  contains  a  count  on  the  special  contract 
hereinafter  mentioned,  and  also  a  count  for  work  and  materials. 
^Q^      *The  following  are  the  particulars  of  the  plaintiffs'  demand : — » 

J  £    B.    d. 

^^  1847.     To  general  work  done  by  the  plaintiffs  for 

the  defendants  at  the  borough  gaol 

To  skylights 

To  putnp  well 

To  iron  bars 

To  model 

To  whitewashing  ...... 


9209  18 

1 

6  0 

0 

28  17 

9 

146  2 

5 

8  10 

0 

296  0 

0 
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£  9.     d. 
To  shelving 163  10    0 

To  bridge  enclosing  same 15  12     0 

To  main  ventilation  flues  ....        2083  17     2 

Today-work 1077    6    8 

To  fittings         .......  140  11  10 

To  amount  of  work  done  under  the  contract  men- 
tioned and  set  forth  in  the  declaration  in  this 

cause 83,469  11    6*' 

The  plaintiffs  claimed  a  balance  of  4461Z.  19«.  8(2. 
To  the  declaration  there  were  various  pleas  and  subsequent  pleadings, 
raising  several  questions  of  law  and  fact ;  and,  for  the  purpose  of  guid- 
ing the  arbitrator  in  the  determination  of  these  issues,  and  of  other 
questions  raised  before  him  upon  the  reference,  he  stated  the  following 
facts  for  the  opinion  of  the  court : — 

On  the  27th  of  October,  1846,  a  contract  was  entered  into  between 
the  plaintiffs  and  defendants,  of  which  the  following  is  a  copy : — 

''This  indenture,  made  the  27th  day  of  October,  1846,  between 
Thomas  Pashby  and  Charles  Henry  Plevins,  both  of  the  borough  of 
Birmingham,  in  the  county  of  Warwick,  builders  and  copartners,  of  the 
one  part,  and  The  Mayor,  Aldermen,  and  Burgesses  of  the  said  borough, 
of  the  other  part :  Whereas,  public  notice  having  been  given  that  per- 
sons desirous  of  contracting  to  complete  the  work  of  the  Birmingham 
Borough  Gaol,  *and  to  supply  the  necessary  materials  and  labour  ^^  ^ 
for  that  purpose,  were  to  send  sealed  tenders  to  the  town-clerk  of  '- 
the  said  borough  at  the  time  and  in  manner  in  the  said  notice  mentioned ; 
and  notice  was  also  given  that  plans,  drawings,  and  specifications  of  the 
works  to  be  performed,  were  prepared,  and  might  be  inspected  at  the 
office  of  D.  R.  Hill,  of  the  said  borough,  architect,  where  copies  of  the 
conditions  might  be  obtained  on  which  the  tenders  for  the  completion  of 
the  works  would  be  accepted,  by  persons  desirous  of  undertaking  the 
same :  And  whereas  the  said  Thomas  Pashby  and  Charles  Henry  Ple- 
vins, by  a  tender  under  their  hands,  dated  the  17th  of  October,  1846, 
offered  to  perform  the  whole  of  the  several  works  required  in  the  com- 
pletion of  the  said  gaol  according  to  the  said  condition,  specifications, 
and  drawings,  for  the  sum  of  33,469Z.  11«.  5d. :  And  whereas  the  said 
conditions,  and  the  said  tender  under  the  hands  of  the  said  Thomas 
Pashby  and  Charles  Henry  Plevins,  and  the  schedule  of  prices,  draw- 
ings, and  specifications  in  such  conditions  and  tender  referred  to,  are 
annexed  by  way  of  schedules  to  these  presents :  Now  this  indenture 
witnesseth,  that  they,  the  said  Thomas  Pashby  and  Charles  Henry  Ple- 
vins, do  hereby  jointly,  for  themselves,  their  heirs,  executors,  and 
administrators,  and  each  of  them  doth  hereby  severally,  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  and  agree  with  the  said 
Mayor,  Aldermen,  and  Burgesses,  their  successors  and  assigns,  that 
they,  the  said  Thomas  Pashby  and  Charles  Henry  Plevins,  their  exe- 
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cutors  and  administrators,  shall  and  will  well  and  effectually  do,  execute, 
and  perform  all  the  works,  acts,  matters,  and  things  whatsoever  by  the 
said  tender  under  the  hands  of  the  said  Thomas  Pashby  and  Charles 
Henry  Plevins  annexed  by  way  of  schedule  to  these  presents  offered, 
proposed,  or  agreed  to  be  done,  according  to  the  true  intent  of  the  said 
^^-|  tender,  and  the  ^conditions,  specifications,  and  drawings  therein 

-^  referred  to,  and  also  annexed  by  way  of  schedule  to  these  presents : 
And  the  said  Mayor,  Aldermen,  and  Burgesses,  do  hereby  covenant  and 
agree  with  the  said  Thomas  Pashby  and  Charles  Henry  Plevins,  their ' 
executors  and  administrators,  that  they,  the  said  Thomas  Pashby  and 
Charles  Henry  Plevins,  their  executors  or  administrators,  well  and 
truly  performing,  fulfilling,  and  keeping  the  covenants  and  agreements 
on  their  and  his  parts  hereinbefore  contained,  they  the  said  Mayor, 
Aldermen,  and  Burgesses,  or  their  successors,  shall  and  will  pay  unto 
the  said  Thomas  Pashby  and  Charles  Henry  Plevins,  their  executors 
and  administrators,  the  several  amounts  and  sums  of  money  which  the 
said  Thomas  Pashby  and  Charles  Henry  Plevins,  their  executors  or 
administrators,  shall  from  time  to  time  be  entitled  to  receive  according 
to  the  terms  of  the  said  conditions  in  this  behalf,  at  the  respective  times, 
and  according  to  the  true  intent  and  meaning  of  the  same  conditions. 
In  witness,  &c/' 

The  following  is  a  copy  of  the  conditions  referred  to  in  the  said  con- 
tract : — 

'^  Borough  of  Birmingham. 

'*  Conditions  to  be  observed  by  persons  contracting  with  the  Mayor, 
Aldermen,  and  Burgesses  of  the  borough  of  Birmingham,  in  the  county 
of  Warwick,  for  the  completion  of  the  new  gaol  in  the  said  borough,  on 
a  piece  of  ground  situate  at  Winsor  Green,  in  the  said  borough,  accord- 
ing to  the  drawings  and  specifications  prepared  by  Mr.  D.  R.  Hill, 
architect,  and  which  said  drawings  and  specifications  are  numbered  from 
1  to  24  A.,  both  inclusive. 

^'  Immediately  on  possession  being  given  up  to  the  contractor  or  con- 
tractors, all  temporary  fencing,  gates,  and  other  provisions  required  for 
^^^  enclosing  and  ""protecting  the  site  and  the  properties  adjoining,  and 

-^  for  the  prevention  of  trespass  or  injury,  and  for  the  proper  drain- 
age of  the  land  while  the  works  are  in  progress,  are  to  be  made  by  the 
contractor  or  contractors,  who  shall  also  indemnify  and  hold  harmless 
the  said  Mayor,  Aldermen,  and  Burgesses  of  the  said  borough  of  Bir- 
mingham against  any  damage  caused  by  the  want  of  such  necessary  con- 
veniences and  precautions. 

*^the  contractor  or  contractors  will  also  be  required  to  make  and 
maintain  all  roads  or  ways  that  may  be  necessary  for  the  conveyance  or 
landing  of  materials  to  the  site,  and  keep  in  repair  such  roads,  towing- 
paths,  or  ways,  as  are  already  made,  and  shall  also  keep  in  proper  repair, 
to  the  satisfaction  of  the  architect,  all  offices,  erections,  and  buildings 
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npon  the  premises,  and  provide  any  fittings  or  other  things  that  may  be 
required  in  the  office  of  the  clerk  of  the  works. 

"  The  contractor  or  contractors  will  be  required,  having  reference  to 
the  present  state  of  the  works,  to  complete  the  whole  according  to  the 
drawings  and  specifications,  and  take  to  and  allow  for  in  his  or  their 
tender  the  whole  of  the  plant  and  other  materials,  excepting  the  stock 
of  bricks,  upon  the  ground,  for  which  he  or  th^y  will  be  required  to  pay 
33».  per  thousand. 

"  The  contractor  or  contractors  will  have  the  advantage  of  working 
the  brickyard  lately  in  the  occupation  of  Mr.  Walthew ;  and  he  or  they 
will  be  required,  in  order  that  the  external  part  of  the  buildings  may 
correspond  with  the  works  already  performed,  to  work  the  said  brick- 
yard, and  to  take  to  the  same,  and  the  plant  and  other  things  appertain- 
ing thereto  and  used  therewith,  at  the  cost  price ;  and  shall  give  satis- 
factory security  for  the  due  payment  of  the  royalties  and  performance 
of  the  agreement  under  which  the  said  brick  yard  is  now  held.  The 
contractor  or  contractors  will  also  be  required  *to  take  particular  p^- 
care  that  the  bricks  are  of  the  same  size  and  colour,  and  none  others  '- 
will,  under  any  circumstances,  be  permitted  to  be  used. 

'^  The  estimate  must  include  all  and  every  expense  necessary  for  the 
completion  of  the  buildings  according  to  and  as  described  in  the  speci- 
fications and  descriptions,  and  as  shown  in  the  drawings.  The  works 
to  be  commenced  immediately  upon  possession  being  given  to  the  con< 
tractor,  and  completed  in  every  respect  on  or  before  the  29th  of  Septem- 
ber, 1848.  And  the  said  contractor  or  contractors  shall  be  liable  to  pay 
and  shall  pay  to  the  said  Mayor,  Aldermen,  and  Burgesses  of  the  said 
borough  of  Birmingham,  for  each  and  every  week  succeeding  the  date 
hereby  fixed  upon  for  the  completion  of  the  works,  the  sum  of  502.,  and 
a  rateable  proportion  of  60Z.  for  any  part  of  a  week,  such  sum  or  sums 
of  money  to  be  and  be  taken  to  be  liquidated  damages  owing  from  the 
said  contractor  or  contractors  to  the  said  Mayor,  Aldermen,  and  Bur- 
gesses of  the  said  borough  of  Birmingham ;  without  prejudice,  however, 
to  the  power  hereafter  provided  for  determining  the  contract  and  re- 
letting the  works. 

"  From  the  commencement  to  the  finishing  of  every  part  of  the  works 
hereby  contracted  for,  the  same  and  all  materials  and  things  upon  the 
premises  from  time  to  time  during  the  progress  of  the  works,  shall  be 
deemed  to  be  the  property  of  the  Mayor,  Aldermen,  and  Burgesses ; 
but  the  care  of  the  same,  and  everything  connected  with  or  appertaining 
thereto,  shall  be  with  the  contractor  or  contractors,  who  shall  each  iji 
in  his  or  their  respective  departments  protect  and  preserve  entire  and 
uninjured  the  whole  of  the  works  belonging  to  his  or  their  respective 
contracts :  and,  if  any  injury  or  disfigurement  shall  be  done  thereto  by 
the  inclemency  of  the  leather,  or  by  accident  of  any  description,  or  by 
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,^«-.  the  artificers  employed,  *or  by  any  other  meanB,  evitable  or  inevi- 

-*  table,  then  and  in  every  such  case  the  contractor  or  contractors 
shall  completely  repair  or  replace  the  same,  as  the  case  may  be,  at  his 
or  their  own  cost ;  so  that,  at  the  conclusion  of  the  works,  every  part 
of  the  building  may  be  complete  and  perfect,  and  in  a  clean  state ;  and 
neither  the  architect  nor  the  Mayor,  Aldermen,  and  Burgesses  shall  be 
held  responsible,  nor  shall  be  chargeable,  for  anything  lost,  stolen,  de- 
stroyed, damaged,  or  removed,  or  that  shall  fail  in  any  way. 

'^  The  contractor  or  contractors  shall  also  insure  the  building  and 
materials  from  fire,  at  such  times  and  in  such  amounts  as  may  be  directed 
by  the  architect. 

"  The  contractor  or  contractors  shall  provide  all  labour,  freightage, 
materials,  and  workmanship,  and  proper  sheds  for  workmen,  and  shall 
also  provide  all  requisite  ladders,  planks,  vessels,  ropes,  capstans,  wheel- 
barrows, chains,  grinding-mills,  pumps,  machinery,  carriages,  and  water, 
also  all  pulleys,  blocks,  centres,  turning-pieces,  all  rods,  rules,  lines, 
levels,  and  tools  of  every  description  required,  and  every  other  matter 
and  thing  necessary  for  the  proper  carrying  on  and  completion  of  the 
several  works  stipulated  and  contracted  for :  the  contractor  or  contract- 
ors shall  also  completely  protect  and  preserve  the  works  as  shall  be  di- 
rected by  the  architect,  with  casings  or  guards,  or  in  such  other  way  as 
may  be  by  him  thought  advisable. 

"  The  drawings  and  specifications  shall  be  taken  together  to  explain 
each  other  according  to  their  true  intent  and  meaning ;  and,  should  any- 
thing have  been  omitted  either  in  the  specifications  or  drawings  which 
shall  be  necessary  for  the  proper  completion  of  any  part  or  parts  of  the 
several  works,  the  contractor  or  contractors  shall  provide  materials  and 
labour  for  the  same  at  his  or  their  own  expense  and  cost,  just  as  if  they 
jj^Q-.  had  *been  more  particularly  described  or  shown,  and  shall  supply 

-*  whatever  may  be  required  to  complete  the  whole  in  a  workmanlike 
manner. 

'^  No  alterations,  additions,  or  omissions  shall  be  made  without  written 
authority  signed  by  the  architect;  and  such  alterations,  additions,  or 
omissions  so  ordered,  shall  not  invalidate  the  contract  or  contracts,  but 
the  value  of  the  said  alterations,  additions,  or  omissions  shall  be  ascer- 
tained by  the  architect,  and  added  to  or  deducted  from  the  amount  of  the 
contract  or  contracts,  as  the  case  may  be :  and  no  allowance  for  altera- 
tions, additions,  or  omissions,  shall  be  made  to  either  or  any  party,  unless 
the  value  of  the  same  is  ascertained  at  the  time  the  work  is  done,  and 
entered  in  a  book  kept  for  that  purpose ;  such  entry  to  be  submitted  to 
and  approved  of  by  the  architect. 

"  The  contractor  or  contractors  will  be  required  to  affix  prices  to  a 
blank  schedule  (which  will  be  furnished)  of  the  principal  items  of  the 
work,  and  deliver  the  same  with  their  tenders ;  such  prices  to  include 
the  use  of  all  scafiblding,  ladders,  cartage,  &c.,  tackle,  and  carriage  to 
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the  places  required,  and  every  other  matter  and  thing  necessary,  with- 
out any  additional  charge  whatever;  and  shall  also  find  two  or  il  ;re 
responsible  persons  as  sureties  to  be  bound  jointly  and  severally,  in  an 
amount  equal  to  10  per  cent,  of  the  amount  of  the  tender,  for  the  due 
fulfilment  of  the  contract  or  contracts  according  to  the  several  condi- 
tions, specifications,  drawings,  and  particulars,  and  according  to  such 
working-drawings  and  directions  as  shall  be  given  during  the  progress 
of  the  works.  If  the  contractor  or  contractors  shall  fail  in  the  fulfil- 
ment of  any  of  these  conditions,  the  architect,  with  the  consent  of  the 
said  Mayor,  Aldermen,  and  Burgesses,  shall  have  fall  power  to  termi- 
nate the  contract  or  contracts,  and  enter  into  any  new  contract  for  the 
completion  of  the  works,  without  prejudice  to  any  of  *the  remedies  p^-  ^ 
against  the  contractor  or  contractors,  or  his  or  their  sureties,  upon  '- 
the  contract  and  bond  to  be  executed  by  him  or  them  respectively. 

"  The  works  shall  be  performed  by  proper  workmen,  and  carried  on 
in  a  regular  and  progressive  manner  to  the  satisfaction  of  the  architect ; 
and  no  part  of  the  works  shall  be  underlet  by  the  contractor  or  contrac- 
tors to  any  party  or  parties  whomsoever  without  the  previous  consent  in 
writing  from  the  architect :  and  under  no  circumstances  shall  any  portion 
of  the  work  be  let  at  task  or  piece-work. 

"  The  contractor  or  contractors  to  provide  all  requisite  scaffolding, 
erected  in  the  most  approved  manner,  so  that  the  works  can  at  all  times 
be  completely  examined  by  the  architect  or  clerk  of  the  works. 

**  The  architect  shall  have  power  to  order  the  removal  of  any  part  or 
parts  of  the  works  which  may  appear  to  him  to  be  of  an  improper 
description ;  and  the  contractor  or  contractors  shall  also  remove  from  the 
ground  all  materials  which  in  the  opinion  of  the  architect  are  not  of 
proper  quality,  or  unfit  for  the  works,  as  soon  as  objected  to ;  and,  in 
case  of  refusal  by  the  contractor  or  contractors  to  conform  to  such  direo- 
tions,  the  architect  shall  have  full  power  to  employ  other  tradesmen  or 
workmen  to  perform  the  work,  and  to  provide  or  remove  materials,  and 
to  deduct  the  cost  or  costs  of  the  same  from  any  sum  due  or  to  become 
due  to  the  contractor  or  contractors,  without  prejudice  to  any  of  the 
remedies  against  him  or  them,  or  his  or  their  sureties,  for  breach  of  con- 
tract, or  otherwise. 

'*No  materials,  scaffolding,  or  other  things,  will  be  allowed  to  be 
removed  from  the  ground,  unless  an  order  in  writing  to  that  effect  be 
given  by  the  architect. 

**  The  architect  shall  have  full  power  to  dismiss  from  the  works  any 
workman  or  workmen  who  shall  misconduct  himself  or  themselves,  or 
who  in  the  architect's  ^opinion  are  incompetent;  and  each  work-  p^.. 
man  must  conform  to  the  regulations  expressed  on  the  notice  board  *- 
which  will  be  affixed  on  the  premises. 

*'  The  contractor  or  contractors  shall  keep  a  foreman  in  each  depart- 
ment of  work,  to  whom  directions  may  be  given  by  the  architect  or  clerk 
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of  the  works,  and  which  foreman  shall  superintend  the  workmen  in  his 
respective  department. 

*'  The  contractor  or  contractors,  or  his  or  their  foreman,  shall  attend 
when  so  required,  either  at  the  office  of  the  architect  or  at  the  site  of 
the  building,  to  receive  directions. 

'^  The  contractor  or  contractors  shall  undertake  to  pay  the  workmen 
employed  by  him  or  them  at  the  works,  and  not  elsewhere. 

"  The  contractor  or  contractors  to  act  under  the  direction  of  the  clerk 
of  the  works  during  the  absence  of  the  architect.  The  duty  of  the 
clerk  of  the  works  will  be,  to  see  that  the  plans  and  all  particulars  are 
carried  into  executiop  (the  works  being  set  out  by  the  contractor  or  con- 
tractors) ;  and  he  is  not  to  be  employed  in  any  way  whatever  by  the 
contractor  or  contractors :  and,  in  case  the  contractor  or  contractors,  or 
any  person  or  persons  on  his  or  their  behalf,  give  any  gratuity  or  reward 
to  any  clerk  of  the  works  or  other  person  employed  about  the  works,  the 
same  not  being  in  the  employ  of  the  contractor  or  contractors,  then  the 
architect,  with  the  consent  of  the  said  Mayor,  Aldermen,  and  Burgesses, 
shall  have  full  power  to  cancel  the  contract ;  and  thereupon  the  bond 
of  the  contractor  or  contractors  shall  be  forfeited,  and  may  be  enforced 
against  him  and  his  sureties. 

'^  The  contractor  or  contractors  shall,  when  called  upon  to  do  so,  sus- 
pend any  part  or  parts  of  the  works  during  such  period  as  the  architect 
shall  determine ;  and  shall  thatch  or  otherwise  secure  the  work  from  the 
i^-in-i  ^effects  of  frost  or  weather,  in  such  ways  as  the  architect  shall 
•^  direct. 

"  In  case  the  architect  or  the  clerk  of  the  works  shall  have  given 
notice  to  any  contractor  or  contractors  that  any  part  of  the  works  must 
be  inspected,  previous  to  the  same  being  covered  or  hidden,  the  contrac- 
tor or  contractors  shall  give  proper  notice  to  the  architect  before  any 
such  work  is  covered  or  hidden :  and,  in  case  any  work  is  so  covered  or 
hidden  without  written  authority  from  the  architect,  the  contractor  or 
contractors  shall  uncover  the  same  at  his  or  their  own  expense ;  and,  in 
case  of  refusal,  the  architect  shall  have  power  to  employ  men  to  do  so, 
and  shall  deduct  any  cost  or  charge  for  the  same  from  any  sum  due  or 
that  may  become  due  to  the  contractor  or  contractors. 

"  The  contractor  or  contractors  shall  provide  proper  day  and  night 
watchmen,  and  a  door-keeper,  whose  wages  shall  be  paid  by  the  respec- 
tive contractors  in  proportion  to  the  relative  value  of  the  works  so  pro- 
tected: and,  in  case  the  contractors  shall  not  agree  as  to  the  said 
proportions,  the  architect  shall  determine  the  same,  and  his  decision  shall 
be  final  and  conclusive  between  the  said  contractors. 

^^  If  any  dispute  or  difference  of  opinion  should  arise  with  the  con- 
tractor or  contractors  in  any  way  relating  to  the  contract  and  these 
conditions,  connected  with  or  relating  to  the  proposed  buildings  and 
works,  or  if  any  question  should  arise  between  any  of  the  several  con- 
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tractors  relating  to  the  proposed  buildings  and  works,  such  dispttte,  dif- 
ference, or  question  shall  be  settled  by  the  architect,  whoae  decision 
thereon  shall  be  absolute  and  final. 

^  If  it  shall  appear  to  the  architect  that  the  works  have  been  delayed, 
80  that  they  cannot  be  completed  within  the  time  stipulated  by  the  con- 
ditions and  contract,  or,  should  the  work  not  be  proceeded  with  to  the 
♦entire  satisfaction  of  the  architect,  he  shall  have  full  power  and  |-^-  „ 
authority,  after  giving  seven  days'  notice  in  writing,  delivered  to  ^ 
the  contractor  or  contractors,  or  left  at  his  or  their  usual  place  or  places 
of  abode,  to  employ  other  workmen,  and  to  use  any  materials  belonging 
to  Bach  contractor  or  contractors  which  shall  be  upon  the  ground,  and 
to  purchase  other  materials ;  and  the  cost  of  employing  such  workmen, 
and  of  providing  and  using  the  materials,  and  of  such  other  materials 
to  be  purchased,  shall  be  deducted  from  any  sum  or  sums  of  money  that 
may  be  due  or  that  may  become  due  to  the  contractor  or  contractors, 
without  prejudice  nevertheless  to  any  of  the  remedies  against  him  or 
them,  or  his  or  their  sureties,  upon  the  contract  and  bond  to  be  executed 
by  him  and  them  respectively :  and  the  architect,  with  the  consent  of  the 
Major,  Aldermen,  and  Burgesses,  or  the  said  Mayor,  Aldermen,  and 
Burgesses,  shall  have  full  power  and  authority,  if  they  shall  think  proper, 
to  enter  into  any  contract  or  contracts  with  any  person  or  persons  for 
the  completion  of  any  of  the  works,  without  prejudice  to  any  of  the 
remedies  against  the  contractor  or  contractors  for  breach  of  contract. 

"  During  the  progress  of  the  works,  or  at  the  completion  thereof,  the 
contractor  or  contractors  will  be  required  to  remove  from  the  site  all  soil, 
rubbish,  and  other  matters  not  required  for  levelling  or  other  purposes, 
or  as  may  be  from  time  to  time  directed  by  the  architect. 

'^  Should  any  of  the  drawings  or  specifications,  or  any  other  papers, 
be  lost,  essentially  injured,  or  destroyed,  by  the  default  of  the  contractor 
or  contractors,  or  their  sureties,  the  contractor  or  contractors,  or  their 
sureties,  shall  pay  the  costs  of  furnishing  duplicates. 

^^No  payments  to  be  made  to  the  contractor  or  contractors,  except  on 
the  production  of  a  certificate  from  the  architect  that  a  certain  amount 
of  wcnrk  has  been  done  or  materials  delivered :  and  the  architect  shall 
•deliver  his  certificate  of  work  done  or  materials  delivered  at  the  j-^- . 
end  of  every  fourteen  days.  ^ 

**  The  contractor  or  contractors  diall  be  entitled  to  receive  at  the  end 
of  every  fourteen  days  the  amount  for  which  the  architect  shall  have 
given  his  certificate.  The  amount  of  such  certificate  to  be  25  per  cent, 
less  than  the  value  of  work  performed  or  materials  delivered,  until  the 
architect  has  certified  that  an  amount  equal  to  35  per  cent,  of  the  whole 
of  the  contract  to  be  entered  into  by  the  contractor  or  contractors  has 
been  completed  to  his  satisfaction ;  from  that  period,  a  deduction  from 
&e  value  of  work  performed  shall  be  made  at  the  rate  of  only  15  per 
cent,  until  70  per  cent,  of  the  whole  contract  as  aforesaid  has  been  com- 
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pleted ;  and  the  deduction  be  from  thence  10  per  cent,  until  90  per  cent, 
of  the  same  be  completed :  and  no  further  payment  to  be  made  to  the 
contractor  or  contractors  until  three  calendar  months  after  the  architect 
shall  have  certified  the  completion  of  the  whole  work  to  his  satisfaction, 
when  one-half  of  the  remainder  shall  be  paid,  and  the  balance  at  the 
end  of  twelve  months  from  the  date  of  the  architect's  certificate  of  com- 
pletion. 

"  The  contractor  or  contractors  will  be  required  to  keep  the  whole  of 
the  buildings,  walling,  drains,  cisterns,  and  other  works,  in  repair  for 
twelve  months  after  the  architect  has  certified  the  completion  of  the 
works. 

^^  The  tenders  to  be  drawn  up  according  to  the  accompanying  form, 
the  spaces  left  for  that  purpose  being  filled  up  with  the  requisite  particu- 
lars, and  the  signatures  of  the  party  or  parties  attached  thereto,  with 
their  names  and  addresses  written  in  full. 

"  None  of  the  parties  making  tenders  not  accepted,  for  2XL  or  any 
part  of  the  works,  shall  have  any  claim  of  any  kind  whatever,  whether 
their  tenders  may  be  lower  or  not  than  the  tender  accepted. 
^^  ^-|  "  The  party  or  parties  whose  tender  shall  be  accepted,  *shall, 
-*  within  fifteen  days  after  due  notice  is  given,  find  sureties,  to  be 
approved  of  by  the  Mayor,  Aldermen,  and  Burgesses,  and  which  sure- 
ties shall  become  bound  with  the  contractor  or  contractors  jointly  and 
severally  ih  an  amount  equal  to  10  per  cent,  of  the  amount  of  the  ten- 
der, for  the  due  and  proper  fulfilment  of  the  contract  or  contracts,  and 
all  the  conditions  and  stipulations  contained  in  these  conditions : — 

^^  The  parties  tendering  must  state  in  their  tenders  the  cost  of  per- 
forming the  separate  works  in  the  various  trades,  as  under. 

^'  Excavator,  bricklayer,  and  mason. 

**  Carpenter  and  joiner. 

*'  Iron-founder. 

"  Slater. 

"  Plasterer. 

"  Plumber,  glazier,  and  painter." 

The  tender,  specifications,  and  drawings  referred  to  in  the  said  con- 
tract, and  annexed,  with  the  said  conditions,  by  way  of  schedule  thereto, 
were  not  considered  by  the  arbitrator  to  be  material  with  respect  to  the 
questions  intended  to  be  raised  in  the  case ;  but  the  same  were  to  be 
referred  to  by  the  parties  as  a  part  of  the  case,  if  they  should  be  deemed 
material  by  either  of  them. 

After  the  making  of  the  contract,  the  plaintiffs  proceeded  to  perform 
the  work  contracted  for.  Mr.  D.  R.  Hill,  the  architect  mentioned  in 
the  contract  and  conditions,  continued  to  be  the  architect  employed  by 
the  corporation  in  superintending  the  erection  of  the  gaol,  and  acted  as 
such  throughout  the  whole  work. 

Prior  to  the  making  of  the  contract,  the  defendants  had  appointed, 
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pursuant  to  the  provisions  of  the  Municipal  Corporation  Act,  5  &  6  W. 
4,  c.  76,  8.  70,  a  committee,  called  at  first  "  The  Gaol  Committee,"  and 
afterwards  "The  Gaol  and  Corporate  Buildings  *Committee,"  ^^-^ 
whose  duty  it  was  to  superintend  the  erection  of  the  gaol  and  the  '■ 
performance  of  the  plaintiflFs'  contract,  and  which  committee  was 
renewed  and  reappointed  annually  up  to  and  inclusive  of  the  year  1851. 
This  committee  was  accustomed  to  sit  at  frequent  intervals  during  the 
progress  of  the  works,  and  to  receive  and  consider  the  reports  of  the 
architect  and  the  communications  of  the  contractors  and  others  relative 
thereto,  and  to  determine  what  should  be  done  upon  such  reports  and 
communications,  and  also  to  sanction  payments  to  the  contractors,  and 
otherwise  to  act  in  reference  to  the  superintendence  of  the  works,  and 
to  report  their  proceedings  from  time  to  time  to  the  town  council  for 
their  approval ;  and  it  was  the  duty  of  the  architect  to  make  periodical 
reports  to  this  committee  during  the  progress  of  the  work. 

During  the  progress  of  the  buildings,  a  considerable  amount  of  extra 
work  was  performed,  and  some  deductions  and  omissions  were  made,  in 
respect  of  the  specified  work.  The  work  was  not  completed  by  the  time 
specified  in  the  contract ;  but  no  question  arose  upon  that  point  in  the 
present  case.  Shortly  before  that  time,  an  extension  of  the  period  for 
the  completion  was  applied  for  and  obtained ;  and  afterwards  the  work 
was  completed,  and  the  certificates  of  the  architect  hereinbefore  men- 
tioned w^ere  given. 

Payments  on  account  were  made  by  the  defendants  during  the  pro- 
gress of  the  work,  on  the  certificates  of  the  architect.  The  course 
adopted,  was,  for  the  plaintiffs  to  make  out  and  deliver  statements  t€ 
the  architect,  who  then  granted  certificates  of  the  amounts  which  they 
were  entitled  to  receive,  directed  to  the  treasurer  of  the  borough,  who 
thereupon  paid  the  amounts  certified. 

The  total  amount  claimed  by  the  plaintifis  to  have  been  due  on 
account  of  all  the  works  performed  by  them,  was,  46,435Z.  17«.  5d. 

♦The  amount  paid  to  the  plaintiffs  was  41,973^.  17«.  9d.j  leav-  p^-- 
iDg  a  balance  sought  to  be  recovered  by  the  plaintiffs,  of  4461 Z.  '- 
19«.  8d. 

It  was  contended  before  the  arbitrator,  on  behalf  of  the  defendants, 
that  irrespective  of  every  other  question,  the  plaintiffs  were  wholly  pre- 
cluded by  the  terms  of  the  contract  from  recovering  anything  in  the 
action  against  the  defendants,  on  the  following  grounds,  viz. — first, 
because  the  architect  had  not  given  any  such  certificate  as  required  by 
the  conditions,  and  the  defendants  had  paid  all  sums  of  money  for  which 
the  architect  had  certified, — secondly,  because,  under  the  clause  relative 
to  disputes  and  differences  contained  in  the  conditions,  the  architect  had 
made  a  decision  (which  was  final  and  binding  on  the  plaintiffs),  finding 
that  a  certain  balance  was  due  to  the  plaintifis,  which  the  defendants 
had,  pursuant  to  such  finding,  duly  paid  to  the  plaintiffs. 
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As  a  decision  upon  either  of  these  two  points  in  favour  of  the  defend- 
ants would  prohably  render  any  investigation  of  the  amount  claimed  by 
the  plaintiffs  wholly  unnecessary,  the  arbitrator,  at  the  request  of  the 
parties,  and  in  pursuance  of  the  provisions  contained  in  this  behalf  in 
the  order  of  reference,  stated  this  case  with  the  view  of  obtaining  the 
opinion  of  the  court  upon  the  questions  so  raised.  The  following  were 
the  facts  proved  before  him  with  respect  to  each  of  those  questions. 

First,  as  to  the  certificate  of  the  architect. 

It  was  admitted  by  the  plaintiffs,  that  the  architect  had  not  given  any 
certificate  that  the  balance  claimed,  or  any  part  of  it,  was  due  to  the 
plaintiffs :  but  it  was  contended  by  them,  that  no  certificate  of  the  amount 
claimed  as  a  final  balance  was  required  by  the  terms  of  the  contract 
and  conditions.  According  to  their  construction  of  the  conditions,  cer- 
tificates of  particular  amounts  being  payable  were  only  necessary  in 
^-  «-.  respect  *of  payments  on  account  until  90  per  cent,  had  been  paid ; 
^  and  that,  after  payments  made  up  to  that  amount  (which  had  been 
the  case  long  before  the  action),  the  only  certificate  which  was  required 
to  entitle  them  to  the  final  balance  remaining  due,  was,  a  certificate  of 
the  completion  of  the  work  to  the  satisfaction  of  the  architect,  which,  it 
was  contended,  had  been  given  long  before  the  commencement  of  the 
action. 

The  facts  relating  to  such  certificate  were  as  follows : — 

On  the  27th  of  February,  1849,  the  whole  of  the  work  had  been  com- 
pleted, with  the  exception  of  certain  works  of  comparatively  small 
amount,  the  performance  of  which  the  architect  considered  it  expedient 
to  postpone.  At  this  time,  payments  had  been  made  on  account  under 
the  certificates  of  the  architect  above  referred  to,  amounting  to  or 
exceeding  90  per  cent,  of  the  whole  work ;  and  the  plaintiffs  applied  to 
the  architect  for  a  certificate  of  the  completion  of  the  contract.  In 
pursuance  of  such  request,  the  architect  directed  to  the  gaol  committee 
a  certificate  in  the  following  terms,  viz. 

"  Borough  Gaol. 

"  Gentlemen, — Having  been  applied  to  by  the  contractors,  Messrs. 
Pashby  &  Plevins,  to  certify  the  completion  of  their  contract,  I  do  hereby 
certify  that  the  work  comprised  in  the  said  contract  has  been  completed 
to  my  satisfaction,  with  the  exception  of  certain  work  the  completion 
of  which  I  have  directed  to  be  postponed ;  subject  to  the  completion  of 
the  remaining  work  at  such  time  and  in  such  manner  as  I  may  direct. 
Witness  my  hand,  &c." 

On  the  28th  of  February,  1849,  the  plaintiffs  transmitted  the  archi- 
tect's certificate  to  the  committee,  with  an  application  for  payment  of 
the  balance  remaining  due  on  the  contract.  The  certificate  and  report 
*1  Q1  ^^  ^^^  ^architect  and  the  plaintiffs'  application  were  entered  on 
^  the  minutes  of  the  committee,  and  afterwards  reported  to  the 
council,  and  approved  and  confirmed. 
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The  works  the  performance  of  which  had  been  delayed  by  the  archi- 
tect were  afterwards  performed  by  the  plaintiffs  according  to  his 
directions,  and  also  certain  work  ordered  after  his  certificate ;  and,  on 
the  25th  of  September,  1849,  he  sent  to  the  committee  a  report  in 
writing,  and  signed  by  him,  stating,  amongst  other  things,  as  follows, — 
^'I  beg  to  inform  you  that  the  gaol  may  now  be  considered  as  complete, 
Tery  few  matters  still  requiring  to  be  done :  among  the  principal  of  those 
may  be  named  the  oven ;  and  this  has  been  delayed  in  consequence  of 
the  bakehouse  having  been  used  as  a  smith's  shop ;  and  the  hearth  and 
bellows,  anvil,  &c.,  could  not  be  removed  without  causing  inconvenience. 
A  few  of  the  fastenings  to  the  gates  will  require  fixing ;  the  chevaux- 
de-frise  upon  the  boundary  wall,  where  the  division  walls  of  yards  inter- 
sect it,  and  some  other  matters  which  require  your  decision,  a  list  of 
which  I  shall  lay  before  you ;  the  repairs  consequent  upon  the  injury 
done  to  the  buildings  during  the  period  the  gaol  was  thrown  open  for 
public  inspection,  of  which  I  have  prepared  a  list,  require  attention ;  but 
a  very  short  time  will  suffice  to  do  this  work." 

The  matters  specified  in  the  architect's  report  as  still  required  to  be 
done,  were  not  to  be  done  by  the  plaintiffs  as  part  of  their  contract. 
These  matters  were  afterwards  finished ;  and,  on  the  28th  of  June,  1850, 
the  architect  made  and  transmitted  to  the  committee  a  report  or  certifi- 
cate, which  was  laid  before  the  committee,  and  entered  on  the  minutes 
on  the  8th  of  July,  1850,  and  which  was  in  the  following  terms : — 

^'  I  have  the  honour  of  reporting  for  your  information,  that  the  works 
at  the  new  gaol,  contracted  for  by  Messrs.  Pashby  &  Plevins,  are  now 
finished,  and  I  *find  that  the  sum  of  59Z.  7a.  2|(2.  is  due  to  them  ^^^^ 
as  the  balance  of  their  contract.  ^ 

^^  In  accordance  with  the  instructions  of  your  committee,  I  have  exa- 
mined the  account  rendered  to  you  by  the  contractors  for  extra  works ; 
and,  after  making  a  careful  estimate  of  the  extra  works,  and  also  of 
works  omitted,  I  certify  that  the  contractors  are  entitled  to  the  sum  of 
39232.  16b,  4^d,  as  the  balance  for  extra  works." 

The  plaintiffs  contended  before  me  that  the  certificate  of  the  27th  of 
February,  1849,  was  a  certificate  of  completion  within  the  'meaning  of 
the  contract ;  or,  if  not,  that  the  report  of  the  25th  of  September,  1849, 
was  a  certificate  of  completion ;  or  that,  at  any  rate,  the  report  or  cer- 
tificate of  the  28th  of  June,  1850,  was  a  conclusive  certificate  of  the 
entire  completion  of  the  work. 

The  balances  mentioned  in  the  last  report  or  certificate  had  been  paid 
before  action  by  the  defendants  to  the  plaintiffs,  who  had  received  the 
same  under  protest ;  and  no  certificate  had  been  given  by  the  architect 
that  any  further  sum  was  due  to  the  plaintiffs. 

Upon  this  part  of  the  case,  the  question  was,  whether,  under  the  terms 
of  the  contract  and  conditions  with  regard  to  certificates,  the  plaintiffs 
were  precluded  from  recovering  the  balance  claimed  by  them* 
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Secondly, — as  to  the  decision  of  the  architect  under  the  clause  in  the 
conditions  and  the  contract  providing  for  a  difference  or  dispute,  the 
facts  were  as  follows : — 

After  the  work  had  heen  completed,  and  before  any  account  had  been 
sent  to  defendants,  or  made  out  by  the  plaintiffs,  the  plaintiffs  spoke  to 
the  architect  about  having  the  extra  work  ascertained  and  measured. 
The  plaintiffs  appointed  one  Thorpe  to  measure  on  their  part,  and  the 
architect  appointed  one  Ford  to  meet  Thorpe,  and  measure  on  behalf 
*9^  1  of  the  defendants.  The  *two  parties  met,  and  proceeded  with  the 
^  measurement  of  the  work  for  a  considerable  time.  In  the  course 
of  the  measurement  Ford  from  time  to  time  referred  to  the  architect  foi 
instructions ;  but,  before  the  measurement  was  completed,  questions 
arose  between  the  plaintiffs'  valuer  and  Ford  respecting  the  mode  in 
which  certain  parts  of  the  work  should  be  measured ;  and,  ultimately, 
about  the  5th  of  July,  1849,  Ford  refused  to  proceed  further  with  the 
measurement. 

At  this  time,  about  five-sixths  of  the  work  had  been  measured  and 
agreed  on.  The  plaintiffs  wrote  several  letters  to  the  architect,  request- 
ing to  know  when  the  measurement  was  to  be  proceeded  with,  but  the 
architect  verbally  and  by  letter  declined  proceeding  with  it ;  and,  after 
some  other  communications,  wrote  to  the  plaintiffs  a  letter  on  the  18th 
of  Julyj  1849,  of  which  the  following  is  a  copy: — 

"  Gentlemen, — In  answer  to  your  letter  of  this  day's  date,  as  well  as 
some  previous  letters  requesting  me  *  to  resume  the  measurements,'  I 
have  to  remind  you  that  you  already  know  my  opinion  thereon ;  and,  as 
you  appear  not  to  acquiesce  in  my  views,  you  will  therefore  have  the 
goodness  to  make  out  your  accounts  as  soon  as  the  completion  of  the 
works  will  allow  you  to  do  so,  and  forward  them  to  me  for  my  examina- 
tion, when  they  shall  have  my  immediate  attention." 

During  the  time  when  the  measurement  of  the  works  was  being  pro* 
ceeded  with,  and  also  after  Ford  had  refused  to  proceed  further,  the 
plaintiffs  were  employed  in  executing  various  additional  works  to  the 
gaol,  and  received  from  time  to  time  from  the  architect  certificates  for 
payment  on  account.  On  the  22d  of  September,  1849,  the  plaintiffs 
wrote  to  the  architect  the  following  letter : — 

"Birmingham,  September  22d,  1849. 
*991  "  ^^^' — Some  months  have  now  elapsed  since  any  *progress  was 
^  made  in  measuring  off  the  works  executed  in  addition  to  the  con- 
tract, and  since  your  surveyor  has  discontinued  going  on  with  the  mea- 
surements. We  now  consider  it  right,  in  justice  to  ourselves,  and  with, 
the  wish  to  have  these  accounts  closed  as  early  as  possible,  to  proceed 
with  the  completion  of  these  measurements.  We  shall,  therefore,  attend 
at  the  gaol  on  Tuesday  morning  next,  at  10  o'clock,  for  the  purpose  of 
resuming  the  measurements,  and  shall  commence  at  the  point  your  sur- 
veyor, Mr.  Ford,  left  off  on  the  5th  of  July  last,  to  take  the  account  of 
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works  not  included  In  the  particulars  taken  by  him,  and  which  are  extra 
to  the  contract. 

*^  We  shall  be  glad  if  you  can  meet  us  at  the  gaol  on  that  day ;  but, 
if  that  time  will  not  be  convenient  to  you,  we  shall  be  glad  to  alter  the 
arrangement  to  suit  your  views." 

The  architect  did  not  meet  the  plaintiffs,  or  appoint  or  authorize  Ford 
or  any  other  person  to  proceed  with  the  measurements ;  and  the  plain- 
tiffs' agent,  Thorpe,  then  proceeded  to  complete  the  measurement ;  and 
the  plaintiffs  thereupon  made  out  their  account  in  detail  of  the  whole  of 
the  works  performed  by  them.  The  aggregate  of  such  accounts,  after 
deducting  omissions  from  the  contract,  and  additional  extras,  was 
46,435Z.  178.  5d. ;  and  the  plaintiffs  gave  credits  for  payments  then 
made,  amounting  to  84,690{.  14a.  2|c2.,  and  claimed  a  balance  of 
11,745/.  Ss.  2^d.  as  being  then  due,  on  account  of  which  the  defendants 
afterwards  paid  to  the  plaintiffs  a  further  sum  of  83002.,  and  then  leav- 
bg  a  balance  of  8445Z.  Ss.  2}d. 

These  accounts  the  plaintiffs  sent  to  ^'  The  Gaol  and  Corporate  Build- 
ings Committee,"  with  a  letter  addressed  to  the  chairman  of  such  com- 
mittee, of  which  the  following  is  a  copy : — 

"  Dear  Sir, — We  herewith  hand  you  our  accounts  for  work  executed 
at  the  borough  gaol,  Birmingham,  showing  a  balance  due  to  us  of 
11,745Z.  Bs.  2Jd.  We  shall  *feel  greatly  obliged  by  an  early  set-  p^^o 
tlement  of  these  accounts ;  and,  as  it  is  possible  that  some  short  ^ 
time  may  elapse  before  they  can  be  fiually  closed,  we  trust  the  com- 
mittee will  at  its  next  meeting  order  payment  to  be  made  to  us,  on 
account,  of  6000Z.  or  6000Z. 

*'  We  need  scarcely  remark  that  the  heavy  balance  due  is  a  source  of 
considerable  inconvenience  and  loss  to  us ;  which,  together  with  the  loss 
we  have  sustained  on  the  contract,  will  we  hope  induce  the  committee  to 
direct  an  early  settlement." 

On  the  31st  of  December,  1849,  the  committee  passed  a  resolution 
that  the  plaintiffs'  account  should  be  referred  for  examination  to  the 
architect ;  and,  on  the  2d  of  January,  1850,  the  town  clerk  wrote  to 
the  plaintiffs  the  following  letter,  in  acknowledgment  of  their  accounts 
and  letter : — 

"  Town  Clerk's  Office,  20  Temple  Street, 
*<  January  2d,  1850. 

'*  Gentlemen, — I  am  directed  by  The  Gaol  and  Buildings  Committee 
to  acknowledge  the  receipt  of  your  letter  and  statement  of  account,  and 
to  inform  you  that  the  same  have  been  referred  to  the  architect  for  exa- 
mination." 

The  accounts  were  laid  before  the  architect  by  the  defendants  for 
examination  pursuant  to  this  letter,  and  remained  before  him  for  some 
time;  during  which  tho  plaintiffs  applied  for  and  received  a  payment  of 
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8300Z.  on  account  of  the  balance  remaining  unpaid  on  the  contract,  and 
made  several  applications  for  further  payments. 

The  plaintiffs,  understanding  that  the  accounts  ^ere  before  the  archi- 
tect, called  on  him  two  or  three  times  on  the  subject,  and  asked  him  if 
he  had  any  questions  to  ask  respecting  the  accounts.  The  architect 
informed  them  that  he  had  no  question  to  ask,  and  asked  if  the  plaintiffs 
had  any  question  to  ask  of  him.     In  the  month  of  March,  they  made 

*941  ^PP^^c^^i^^  ^^^^  ^^  ^^^  architect  *and  the  corporation  committee 
-*  for  a  further  payment  on  account;  and,  on  the  26th  of  March, 
1850,  the  town  clerk  wrote  to  the  plaintiffs  the  following  letter,  with  the 
copy  of  the  resolution  which  follows  it : — 

"  Town  Clerk's  Office. 

"  Gentlemen, — On  the  next  side  I  beg  to  transmit  you  copy  resolution 
of  The  Gaol  and  Buildings  Committee." 

The  resolution  annexed  was  as  follows : — 

"  Gaol  and  Buildings  Committee,  March  26th,  1850. 

^'  A  Letter  from  Messrs.  Pashby  &  Plevins  read. 

"  Resolved, — That  the  letter  be  received. 

"  Resolved, — That  Messrs.  Pashby  k  Plevins  be  informed  that  the 
committee  has  given  directions  to  Mr.  Hill  to  proceed  with  the  examina- 
tion of  their  account  as  speedily  as  possible." 

On  the  29th  of  June,  1850,  the  plaintiffs  addressed  the  following  let- 
ter to  the  chairman  of  The  Gaol  and  Corporate  Buildings  Committee. 

"  Sir, — Our  object  in  calling  upon  you  this  morning  was,  to  speak 
with  you  in  reference  to  the  balance  due  to  us  for  works  executed  at  the 
borough  gaol,  to  ask  you  to  have  the  kindness  to  fix  an  early  day  in  the 
ensuing  week  for  the  next  meeting  of  the  Gaol  and  Buildings  Committee, 
at  which  meeting  we  are  informed  your  architect  will  be  prepared  to  lay 
his  report  on  our  account  before  you.  It  is  now  six  months  since  our 
accounts  were  forwarded  to  your  committee,  during  which  time  we  have 
received  no  advance  on  account  of  the  heavy  balance  due  to  us.  We 
have  waited  patiently  thus  long,  on  the  assurance  of  the  committee  that 
they  had  given  their  architect  instructions  to  examine  the  accounts  forth- 
with, and  with  the  understanding  that  no  time  would  be  lost  in  the  mat- 
ter. We  presume  you  are  aware  that  the  balance  due  to  us  is  between 
^oc-i  8000Z.  and  9000Z. ;  and  we  feel  convinced  *that  it  must  be  a  source 
"*  of  regret  to  yourself  individually,  and  the  other  members  of  the 
committee,  that  we  have  suffered  the  loss  and  inconvenience  necessarily 
arising  from  so  large  a  sum  remaining  in  your  hands.  You  are  perhaps 
aware,  that,  independently  of  this,  the  matter  has  been  a  very  unprofit- 
able one  to  us,  and  must  consequently  conclude  that  the  inconvenience 
and  loss  resulting  from  the  delay  is  daily  increasing.  We,  therefore, 
hope  that  you  will  have  the  kindness  to  use  your  influence  in  bringing 
the  matter  to  a  close." 

On  the  8th  of  July,  1850,  the  town  clerk  addressed  to  the  plaintiffs 
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the  following  letter,  accompanied  by  the  copy  resolution  which  follows 
it:— 

"  Town  Clerk's  Office. 

"  Gentlemen, — On  the  next  side  you  have  copy  resolutions  passed  by 
the  Graol  Committee  this  morning,  which  I  am  directed  to  transmit  to 
you." 

The  resolutiou  was  as  follows : — 

^^  Gaol  and  Buildings  Committee,  8th  July,  1850. 

^'  Resolved, — ^That  the  town  clerk  be  instructed  to  inform  Messrs. 
Pashby  k  Plevins  that  the  architect  has  certified  to  this  committee  that 
the  sum  of  591.  7s.  2}d.  is  due  to  them  as  the  balance  of  their  contract: 
and  that  he  has  also  certified  that  they  are  entitled  to  the  sum  of  3923Z. 
16s.  4^d,  as  the  balance  for  extra  works. 

"  Besolved,^ — That  the  copy  of  the  above  resolutions  be  transmitted 
to  Messrs.  Pashby  k  Plevins." 

Before  this  letter  was  written,  and  before  the  resolution  of  the  com- 
mittee had  been  made  and  passed,  the  architect  had  made  and  sent  to  the 
committee  the  report  or  certificate  of  the  28th  of  June,  1850,  and  which 
appeared  to  have  been  received  by  the  committee,  and  entered  on  their 
minutes,  on  the  8th  of  July,  1850.     [See  this  document,  ante  p.  16.] 

The  plaintiffs  were  not  aware  of  this  report  until  after  it  was  made ; 
and  they  were  first  informed  of  it  by  a  letter  from  the  town  clerk,  of 
the  8th  day  of  July,  1850.  P^26 

*The  architect  signed  the  following  instruments : —  '- 

^'  Borough  Gaol,  Birmingham,  28th  of  June,  1850. 

''  To  the  Treasurer  of  the  Borough. 

"  I  hereby  certify  that  work  has  been  done,  and  materials  delivered, 
as  per  statement  at  foot,  on  account  of  which  Messrs.  Pashby  &  Plevins 
are  entitled  to  receive  the  sum  of  591.  7«.  2^.,  the  same  being  the 
balance  due  to  them  on  their  contract.  ^^  D.  B.  Hill, 

**  Architect. 

"  Work  done  and  materials  delivered 59/.  Is.  2|d. 

^^  Gaol  Committee,  Ist  of  January,  1851. 

*'  Approved,  by  order  of  the  committee. 

"Wm.  Lucas,  Chairman." 

''  Birmingham,  28th  June,  1850. 
"  To  the  Treasurer  of  the  Borough. 

'^  I  hereby  certify  that  work  has  been  done  and  materials  delivered  as 
per  statement  at  foot,  on  account  of  which  Messrs.  Pashby  &;  Plevins 
are  entitled  to  receive  the  sum  of  892SZ.  16s.  4i<2.,  the  same  being  the 
balance  due  to  them  for  extra  works.  ^^  D.  B.  Hill, 

"  Architect. 
*'  Work  done  and  materials  delivered  •  •  •  •  8923i.  16«.  4^. 
^  Gaol  Committee,  1st  of  January,  1951. 

^'  Approved,  by  order  of  the  eommittee. 

"  Wm.  Lucas,  Chairman." 
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These  two  instruments  were  not  made  upon  any  application  of  the 
plaintiffs,  or  with  their  knowledge.  They  were  not  laid  before  the  gaol 
committee  until  the  1st  of  January,  1851,  and  were  not  communicated 
to  the  plaintiffs  until  some  time  afterwards.  At  the  time  when  the 
accounts  were  referred  to  the  architect  for  examination  pursuant  to  the 
letter  of  the  town  clerk  of  the  2d  of  January,  1850,  no  dispute  had 


* 


27] 


arisen  between  the  ^plaintiffs  and  defendants,  or  the  committee,  as 


to  the  balance  due ;  nor  had  the  plaintiffs  had  any  communication 
with  the  architect  on  the  subject  of  the  balance  due.  The  plaintiffs 
were  not  asked  to  agree,  nor  did  they  in  fact  agree,  to  refer  the  question 
of  the  amount  of  the  final  balance  to  the  arbitration  or  decision  of  the 
architect,  unless  the  court  shall  be  of  opinion  that  such  agreement  is 
contained  in  the  contract  and  conditions.  The  architect  never  appointed 
any  meeting  for  the  examination  of  the  accounts,  or  called  the  plaintiffs 
before  him,  or  gave  the  plaintiffs  any  intimation  that  he  wished  them  to 
attend  before  him  on  the  subject;  and,  as  already  stated,  when  the 
plaintiffs  called  upon  him  relative  to  the  accounts,  when  they  were  before 
him,  he  informed  them  that  he  had  no  questions  to  ask  respecting  the 
accounts,  and  neither  gave  to  them  nor  received  from  them  any  informa- 
tion relative  thereto ;  but,  so  far  as  the  plaintiffs  were  concerned,  made 
his  examination  of  the  accounts  altogether  in  private,  and  without  receiv- 
ing any  evidence,  information,  or  statements  from  them  on  the  subject. 

After  the  plaintiffs  had  received  information  of  the  result  of  the 
architect's  examination  of  the  accounts,  they  repeatedly  applied  to  him 
for  particulars  of  the  objections  to  the  plaintiffs*  accounts ;  but  he  de- 
-xlined  to  furnish  them  with  any  information  on  the  subject. 

The  plaintiffs  afterwards  received  from  the  corporation  under  protest 
the  payment  of  the  two  sums  mentioned  in  the  architect's  report. 

The  questions  for  the  consideration  and  determination  of  the  court 
were, — 

First,  whether,  under  the  terms  of  the  contract  and  conditions  with 
respect  to  certificates,  the  plaintiffs  were  precluded  from  recovering  any 
balances  claimed  by  them. 

Secondly,  whether  the  certificate  and  decision  of  the  architect  of  the 

28th  of  June,  1850,  given  under  the  circumstances  above  set  forth,  was 

*9ftl  conclusive  on  the  ^plaintiffs  with  respect  to  the  amount  claimed  by 

-*  them,  as  a  binding  decision  of  a  dispute,  within  the  terms  of  the 

conditions  in  that  behalf. 

Upon  the  court  having  given  its  decision  on  the  above  questions,  the 
case  was  to  be  remitted  to  the  arbitrator. 

Bayeiy  Serjt.,  for  the  plaintiffs.(a) — 1.  The  clause  in  the  conditions, 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintifb  were  aa  follows : — 

« 1.  That  the  necessity  of  the  architect  certifying  the  amount  payable  to  the  plaintiiF  only 

applied  to  payments  made  on  aoconnty  before  the  completion  of  the  work ;  and  that,  in  respect 

of  a  final  balance  due  after  oompletiony  the  contract  and  conditions  only  required  a  oertifieate  of 

the  fact  of  final  completion : 

**  2.  That  the  architect  was  not  empowered  by  the  conditions  to  decide  on  the  final  balanoe 
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ante,  p.  12, — which  provides  for  the  settlement  of  differences  or  disputes 
by  the  architect,  has  reference  only  to  differences  or  disputes  relative  to 
the  building  and  works  during  their  progress,  and  clearly  was  not  in- 
tended to  clothe  the  architect  with  an  arbitrary  power  to  determine  as 
to  the  final  balance  due  to  the  plaintiffs  after  the  completion  of  the 
'bnilding.  Besides,  the  arbitrator  finds  that  no  dispute  or  difference 
existed  in  point  of  fact.  [^Field  intimated  that  the  defendants  did  not 
mean  to  rely  upon  that  point.] 

2.  It  will  be  contended  on  the  part  of  the  defendants,  that,  to  entitle 
the  plaintiffs  to  recover  the  sum  which  might  be  due  to  them  on  the 
completion  of  the  work  under  the  contract,  it  was  necessary  that  the 
arcUtect  should  certify,  not  merely  that  the  work  had  been  completed 
to  his  satisfaction,  but  also  the  amount  due  in  respect  of  it.  The  plain- 
tiffs are  bound  to  show  that  the  ^architect  has  certified  the  com-  j-^^q 
pletion  of  the  building  and  works;  but  it  is  submitted  that  such  ^ 
certificate  need  not  contain  a  statement  of  the  final  balance.  The  cer- 
tificate of  the  27th  of  February,  1849  [ante,  p.  18],  of  itself  might  be 
reUed  on  as  a  certificate  of  final  completion  within  the  terms  of  the  con- 
tract: but  it  does  not^rest  there;  for,  on  the  25th  of  September,  the 
architect  sends  in  a  report  to  the  Gaol  Committee,  in  which  he  informs 
them  that  **the  gaol  may  now  be  considered  as  complete;  very  few 
matters  still  requiring  to  be  done;"  and  these  the  arbitrator  finds  were 
matters  which  were  not  to  be  done  by  the  plaintiffs  as  part  of  the  con- 
tract. Further,  on  the  8th  of  July,  1850,  the  architect  again  writes, — 
"I  have  the  honour  of  reporting,  for  your  information,  that  the  works  at 
the  new  gaol  contracted  for  by  Messrs.  Pashby  &  Plevins  are  now 
finished"  &c.  [Gresswbll,  J. — Are  the  cerrificates  to  be  given  with 
reference  to  extras  or  alterations  ?  If  not,  and  they  are  to  apply  only 
to  the  contract  work,  it  was  not  necessary  that  the  certificate  of  com- 
pletion should  state  the  amount  remaining  due.  But,  if  that  be  so,  the 
extra  work  is  left  altogether  at  large,  to  be  ascertained  according  to 
measure  and  value.]  Ninety  per  cent,  has  been  paid  upon  the  contract 
price  and  for  extra  work.  The  statement  of  the  amount  in  the  archi- 
tect's certificate  was  only  necessary  in  order  to  ascertain  the  rates  of 
payment  which  the  plaintiffs  were  entitled  to  under  the  terms  of  the 
contract,  until  90  per  cent,  of  the  work  was  done. 

BotfiU  (with  whom  was  Field)y  for  the  defendant8.(a) — The  only 

clumed  after  completion  of  the  work ;  and  that,  if  he  had  snch  power,  his  decision  nnder  the 
cvnunstaoeea  stated,  before  any  dispute  as  to  the  balance  had  arisen,  upon  an  ex  parte  oom- 
auieation  from  the  defendants,  and  without  hearing  the  plainti^  or  any  CTidenoe,  was  not 
biodiBg." 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendants,  were  as  foUows : — 

"  1.  That,  in  the  ahsenoe  of  a  eertifieate  by  the  arehiteoi  that  the  amount  sought  to  be  reoorered 

is  this  action  was  payable  to  the  plaintiffs,  they  were  not  entitled  to  reoover  it : 
"t,  Tha>t  there  had  been  no  sufficient  certificate  of  the  architect,  of  final  completion : 
''I  That  the  arehiteet  was  empowered  by  the  conditions  to  decide,  and  had  in  fact  decided, 

ttat  nothing  was  due  to  the  plaintiffs;  that  his  decision  was  binding  on  them;  and  that  the  olr 

wwMtanees  relied  on  by  the  plainUfis  were  no  answer  to  the  decision." 


29  PASHBY  V.  MAYOR  OF  BIRMINGHAM.    E.  T.  1856, 

^oA-i  question  for  the  court  now  is  as  to  the  ^construction  of  the  con- 
-^  tract.  It  provides  that  the  work  shall  be  done  according  to  certain 
conditions,  specifications,  and  drawings,  for  the  sum  of  38,469Z.  Us.  bd. 
It  further  provides  that  no  extra  work  shall  be  done  without  the  written 
authority  of  the  architect ;  that  the  value  of  such  extra  work  shall  be 
ascertained  bj  the  architect;  and  that  no  allowance  shall  be  made  for' 
such  extra  work,  unless  the  value  thereof  is  ascertained  at  the  time^ 
and  entered  in  a  book  to  be  kept  for  that  purpose  and  submitted  to  and 
approved  of  by  the  architect.  The  plaintiffs  have  received  the  whole 
amount  of  the  contract  work ;  and  they  now  claim  measure  and  value 
for  the  extras.  The  architect,  on  the  8th  July,  1850,  certified  that  592. 
7«.  2\d,  was  due  to  the  plaintiffs  as  the  balance  of  their  contract,  and 
39232.  16«.  4\d,  as  the  balance  for  extra  works:  and  that  amount  has 
been  paid.  The  stipulation  in  the  contract  [p.  9],  that  the  value  of  all 
alterations,  additions,  or  omissions  shall  be  ascertained  ^y  the  architect, 
and  added  to  or  deducted  from  the  amount  of  the  contract,  as  the  case 
might  be,  and  that  no  allowance  for  alterations,  additions,  or  omissions 
should  be  made,  unless  the  value  thereof  was  ascertained  at  the  time  the 
work  was  done,  and  entered  in  a  book  kept  for  that  purpose, — deter- 
mines the  question.  The  entry  in  the  book  only  gives  the  plaintiffs  a 
right  to  have  the  amount  of  extras  considered  by  the  architect.  [Cress- 
well,  J. — In  answering  the  questions  put  to  us  by  the  arbitrator,  we 
must  assume  that  all  that  has  been  done.  Willes,  J. — The  intermediate 
certificates  are  for  the  benefit  of  the  builders, — to  enable  them  to  obtain 
*^n  P*y°*®^*8  on  account  during  the  progress  of  the  work.  *The 
^  amount  of  the  extra  work  is  ascertained  by  the  entries  in  the  book. 
Jbrvis,  0.  J. — Suppose  no  certificates  given  at  all,  the  builders  not 
requiring  any  money  until  the  whole  work  was  completed, — would  it  be 
necessary  in  that  case  that  the  architect's  certificate  of  completion  should 
mention  the  amount  ?]  The  intermediate  certificates  would  necessarily 
contain  the  extras.  [Jervis,  C.  J. — The  certificates  to  enable  the 
builders  to  obtain  periodical  payments,  would  only  contain  the  approxi- 
mate value.  It  may  be  a  question  whose  duty  it  is  to  keep  the  book.] 
Assume  that  the  architect  has  valued  the  extra  work,  and  it  is  duly 
entered  in  the  book,  then  the  value  has  been  ascertained.  [Jervis,  C. 
J. — The  only  question  for  us  at  present,  is,  as  to  the  mode  of  ascertain- 
ing the  value.  The  fact  of  its  being  entered  in  a  book  may  be  a  good 
reason  why  it  should  not  be  necessary  for  the  final  certificate  to  find 
the  amount.]  The  conditions  prescribe  that  ^^no  payments  shall  be 
made  to  the  contractors,  except  on  the  production  of  a  certificate  from 
the  architect,  that  a  certain  amount  of  work  has  been  done/'  &c.  That 
provision  could  not  have  been  meant  to  apply  to  the  intermediate  cer- 
tificates only. 

Haye%^  Serjt.,  in  reply,  was  stopped  by  the  court. 

Jervis,  0.  J. — The  arbitrator  in  this  case  has  put  two  questions  to 
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the  coart, — first,  whether,  under  the  terms  of  the  contract  and  conditions 
with  respect  to  certificates,  the  plaintiffs  are  precluded  from  recovering 
any  balance  claimed  by  them, — secondly,  whether  the  certificate  and 
decision  of  the  archit-ect  of  the  28th  of  June,  1850,  given  under  the  cir- 
cumstances set  forth  in  the  case,  is  conclusive  on  the  plaintiffs  with  respect 
to  the  amount  claimed  by  them,  bs  a  binding  decision  of  a  dispute  within 
the  terms  of  the  conditions.  The  latter  *question  Mr.  BovUl  very  rn^oo 
properly  declines  to  argue :  and  our  answer  to  the  first  will  not,  I  ^ 
fear,  properly  enable  the  arbitrator  to  determine  the  matter.  Upon  that 
first  question,  hoT^ever,  I  think  our  decision  must  be  in  favour  of  the 
plaintiffs.  I  do  not  think  that  the  architect's  certificate  of  the  final 
completion  of  the  work  need  contain  any  mention  of  the  amount ;  but  I 
think  the  plaintiffs  may  recover  on  a  general  certificate.  The  true  con- 
struction of  the  contract  and  conditions  appears  to  me  to  be  this, — the 
fourteen  days'  certificates  are  to  contain  an  approximate  estimate  of  the 
value  of  the  work  done  (including,  it  may  be,  the  extra  work,  which  is 
to  be  entered  in  a  book),  to  the  extent  of  90  per  cent. ;  and  then  no 
further  payments  are  to  be  made  to  the  contractors  until  a  certificate  of 
final  completion  to  the  satisfaction  of  the  architect  is  obtained,  when  the 
balance  is  to  be  paid  according  to  the  terms  mentioned  in  the  contract. 
It  seems  to  me  that  it  is  not  a  condition  precedent  to  the  plaintiffs' 
right  to  recover  what  may  be  due  to  them  for  the  balance,  that  such 
balance  should  be  ascertained  and  mentioned  in  the  certificate  of  the 
final  completion  given  by  the  architect. 

Gresswell,  J. — I  am  of  the  same  opinion.  The  certificate  of  final 
completion  is  clearly  sufficient  without  reference  to  the  amount  that  may 
be  due  to  the  contractors,  whether  in  respect  of  work  done  under  the 
contract  or  of  alterations  or  additions. 

Cbowdeb,  J. — I  am  of  the  same  opinion.  The  simple  question  for 
us  to  decide,  is,  whether,  under  the  terms  of  this  contract,  the  plaintiffs 
are  precluded  from  recovering  the  balance  due  to  them  without  a  certi- 
ficate of  the  architect  finding  the  amount.  It  appears  that  certificates 
have  been  given  periodically  to  enable  the  contractors  to  obtain  the  pay- 
ments stipulated  for  during  *the  progress  of  the  work ;  and  that  p^oq 
the  architect  has  certified  its  final  completion.  I  am  of  opinion  ^ 
that  the  certificate  of  final  completion  need  not  mention  the  amount 
that  remains  due.  As  far  as  regards  the  work  done  within  the  contract, 
it  clearly  could  not  be  necessary ;  and  the  provision  for  the  entry  of  the 
extra  work  and  additions  in  a  book  seems  to  me  to  show  that  it  is  equally 
unnecessary  so  far  as  they  are  concerned. 

WiLLES,  J. — I  am  of  the  same  opinion.  As  to  the  second  question, 
there  is  no  dispute  between  the  parties :  it  is  clear  that  there  could  be 
no  res  judicata  where  there  was  no  lis.  As  to  the  other  question,  the 
provision  in  the  contract  is,  that  no  further  payment  (beyond  the  peri- 
odical payments  made  upon  the  architect's  certificates  given  during  the 
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progress  of  the  work  op  to  the  completion  of  90  per  cent  thereof)  shall 
he  made  to  the  contractors  ''  until  three  calendar  months  after  the  archi- 
tect shall  have  certified  the  completion  of  the  whole  work  to  his  satisfac- 
tion, when  one-half  of  the  remainder  shall  be  paid,  and  the  balance  at 
the  end  of  twelve  months  from  the  date  of  the  architect's  certificate  of 
completion."  The  architect  luu  certified  that  the  whole  of  the  work 
has  been  completed  to  his  satisfaction ;  and  the  three  months  and  twelve 
months  have  elapsed.  The  certificate  in  question  is  for  the  balance 
remaining  unpaid  in  respect  of  the  work  done  under  the  contract,  and 
the  alterations  and  additions.  It  is  said  that  the  certificate  must  slate 
the  amount  due.  There  is,  however,  no  provision  for  that  in  that  part 
of  the  contract  which  I  have  read.  Here  is  a  certificate  of  the  architect 
that  the  whole  of  the  work  has  been  completed  to  his  satisfaction.  The 
other  provision  which  has  been  referred  to  applies  to  the  intermediate 
certificates  only.  It  is  clear  that  the  final  certificate  need  show  no  more 
♦Oil  *^*^  *^^®  completion  of  the  whole  work.  That  view  of  the  matter 
■■  18  considerably  fortified  by  a  reference  to  that  part  of  the  conditions 
which  requires  the  particulars  and  the  amount  of  alterations  and  addi- 
tions to  be  entered  in  a  book.  Judgment  for  the  plaintiffs. 


MARSDEN  V.  OVERBURY.    AprU  28. 

The  <oart  granted  a  habeas  corpus  ad  testificandum  to  bring  up  a  prisoner  in  criminal  cnatodj 

for  the  purpose  of  gtving  evidence  before  an  arbitrator. 

Horace  Lloyd  moved  for  a  writ  of  habeas  corpus  ad  testificandum  to 
bring  up  the  body  of  one  Henry  Ridout  Downman,  a  prisoner  in  custody 
^Q -,  in  the  Queen's  Prison  in  civil  8uit,(a)  for  the  purpose  of  *his  being 
^  examined  as  a  witness  before  an  arbitrator.  He  referred  to  Gra- 
ham r.  Glover,  25  Law  Journ.  Q.  B.  10,(6)  where  the  Court  of  Queen's 
Bench  granted  a  habeas  to  bring  up  a  prisoner  for  the  purpose  of  being 

(a)  For  the  course  of  proceeding  where  the  proposed  witness  is  in  criminal  custodj,  see  the 
following  provision, — which  is  oddly  enough  thrust  into  "An  act  for  the  better  preTention  and 
punishment  of  aggravated  assaults  upon  women  and  children,  and  for  preventing  delay  and 
expense  in  the  administration  of  certain  parts  of  the  criminal  law/' — 16  k  17  Viot.  o.  30,  s.  9. 
''  It  shall  be  lawful  for  one  of  Her  Majesty's  principal  secretaries  of  state,  or  any  judge  of  the 
Court  of  Queen's  Bench  or  Common  Pleas,  or  Baron  of  the  Exchequer,  in  any  ease  where  he  maj 
see  fit  to  do  so,  upon  application  by  affidavit,  to  issae  a  warrant  or  order  under  his  hand  for 
bringing  up  any  prisoner  or  person  eonflned  in  any  gaol,  prison,  or  place,  under  any  sentenee, 
or  under  commitment  for  trial,  or  otherwise  (except  under  proceee  in  any  ctri7  aetiont  »uit,  or  pro- 
ceeding), before  any  court,  judge,  justice,  or  other  Judieature,  to  be  examined  as  a  witness  in  aoy 
eause  or  matter,  civil  or  criminal,  depending  or  to  be  inquired  of  or  determined  in  or  before  8tt<^ 
court,  judge,  justice,  or  Judicature;  and  the  person  required  by  any  such  warrant  or  order  to  bp 
so  brought  before  such  court,  judge,  justice,  or  other  Judicature,  shall  be  so  brought,  under  the 
same  care  and  custody,  and  be  dealt  with  in  like  manner  in  all  respects,  as  a  prisoner  required 
by  any  writ  of  habeas  corpus  awarded  by  any  of  Her  M^esty's  superior  courts  of  law  at  West- 
minster to  be  brought  before  such  court  to  be  examined  as  a  witness  in  any  cause  or  matter 
depending  before  such  court,  is  now  by  law  required  to  be  dealt  with." 

(6)  And  see  Geery  v.  Hopkinsj  1  Lord  Raym.  851|  there  cited. 
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examined  before  an  arbitrator  appointed  to  settle  a  special  case  for  the 
opinion  of  the  conrt  under  the  Common  Law  Procedure  Act,  1854,  17 
k  18  Vict.  c.  126,  s.  5. 

Per  Curiam. — That  case  seems  to  be  an  authority.     The  writ  may 
therefore  go.  Rule  accordingly.(a) 

[a)  The  application  for  a  habeas  eorpna  ad  testifieandum  should  be  made  to  a  jadge  at  cham- 
iMHp  aod  not  in  eoari.    Browne  v.  Gisborne,  2  Doirl.  N.  8.  903. 


*CLOSMADEUO  v.  CARREL.    May  7.  [*36 

As  unstamped  charter-party  waa  within  the  fourteen  days  allowed  by  the  5  A  0  Vict  c.  79,  s.  21, 
for  stamping  aneb  instmmenta  without  payment  of  a  penalty,  delivered  at  the  office  of  the  sub- 
distributor of  atunpi  at  C,  for  the  purpose  of  its  being  transmitted  to  London  to  be  stamped, 
the  proper  amount  of  stamp-duty  and  postage  being  left  with  it.  The  clerk  in  that  office  to 
whom  it  was  delivered,  proved  that  he  sent  to  London  all  documents  left  with  him  for  that 
purpose,  bnt  lie  had  no  reeollection  of  the  document  in  question.  The  elcrka  in  the  office  in 
London  were  onable  to  say  whether  or  not  (he  document  reached  their  bands;  but  they  said, 
that,  if  it  did,  it  would  in  usual  course  be  returned  to  the  district-office  in  the  country.  The 
clerk  at  C.  could  not  say  whether  the  document  was  returned  to  him  or  not ;  but  he  stated, 
that,  on  search  being  made  for  it,  no  trace  of  it  could  be  discovered  : — 

Held,  that  this  sufiloiently  raised  a  presumption  that  the  document  was  stamped,  so  aa  to  let  in 
secondary  ev^idence  of  its  contents. 

This  was  an  action  upon  a  charter-party  alleged  to  have  been  exe- 
cuted at  Cardiff. 

At  the  trial  before  Jervis,  C.  J.,  at  the  sittings  in  London  after  Hilary 
Term  last,  in  order  to  let  in  secondary  evidence  of  the  contents  of  the 
charter-party,  the  plaintiff  proved,  that  a  charty-party  for  the  ship 
Emile,  the  vessel  in  question,  was  entered  into  between  himself  and  the 
defendant  in  May,  1855,  at  Cardiff;  that  the  document  was  unstamped 
at  the  time  of  its  execution ;  and  that,  within  the  time  allowed  by  the 
8tatute(a)  for  stamping  documents  of  that  description,  '*'the  charter-  p^Q^ 
party  was  taken  to  the  proper  office  at  Cardiff,  for  the  purpose  of  ^ 

(a)  The  5  A6  Viet  e.  70,  s.  21,  which  enacts  "  that  it  shall  not  be  lawful  for  the  eommig- 
noaers  of  stamps  and  taxes,  or  any  of  their  officers,  to  stamp  or  mark  any  vellum,  parchment,  or 
paper  upon  which  any  bill  of  lading,  or  any  charter-party f  or  any  agreement,  contract,  memo- 
randum, letter,  or  other  writing  by  this  act  chargeable  with  any  duty  as  a  charter-party,  shall  be 
engrossed,  written,  or  printed,  under  any  pretenee  whateveri  after  the  same  shall  be  executed  or 
signed  by  any  party,  except  as  herein  is  provided ;  and,  if  any  person  shall  make  or  sign  any 
bill  of  lading  which  shall  be  engrossed,  printed,  or  written,  or  partly  engrossed  or  written  and 
partly  printed,  upon  vellum,  parcbmenty  or  paper,  not  duly  stamped  according  to  law,  every  such 
person  shall  forfeit  the  sum  of  502. :  Provided  always,  that,  if  any  eharter-party,  or  any  such 
sgreementy  eontra«t)  memorandum,  letter,  or  writing  chargeable  with  any  duty  as  a  charter-party, 
•hall  be  brought  to  the  bead  office  of  the  said  commissioners,  or  to  any  of  their  proper  officers, 
to  be  stamped,  voUhin  fourteen  dayM  after  the  eame  ehall  be€$r  date  and  ekall  have  been  executed 
«r  aigned  by  the  party  tkwHo  h\o  ehall  have  firtt  executed  or  eigned  the  same,  it  shall  be  lawful  for 
tilie  said  eommissioncrs  and  they  are  hereby  required,  to  cause  the  same  to  be  stamped,  upon 
psjment  of  the  duty  chargeable  thereon,  without  any  penalty ;  and,  if  the  same  shall  be  brought 
to  the  said  head  oAee  to  be  stamped  at  any  time  after  the  expiration  of  sneh  fourteen  days,  nnd 
within  one  ealendar  month  after  the  same  shall  bear  date  and  shall  have  been  first  executed  or 
lijned  as  aforesaid,  it  shall  be  lawful  for  the  said  eommissioncrs,  and  they  are  hereby  required, 
to  esnse  the  same  to  be  stamped  upon  payment  of  the  dnty  chargeable  thereon,  and  of  tha 
farther  sum  of  \0L  by  way  of  penalty." 
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its  being  transmitted  by  the  subdistributor  of  stamps  to  Somerset  House 
to  be  stamped,  the  amount  of  the  stamp-duty,  5^.,  and  Sd.  for  the  post- 
age, being  at  the  same  time  paid  to  a  clerk  at  the  former  place. 

The  clerk  in  the  office  of  the  subdistributor  of  stamps  at  Cardiff  to 
Tfhom  the  charter-party  was  alleged  to  have  been  delivered,  stated  that 
he  duly  transmitted  to  London  by  the  next  post  all  documents  left  with 
him  for  that  purpose ;  that  he  recollected  having  received  in  the  month 
of  May  last  several  charter-parties  from  the  broker  who  prepared  the 
charter-party  in  question,  but  could  not  undertake  to  say  whether  or  not 
this  particular  one  was  returned  to  the  office  at  Cardiff;  but  that,  not- 
withstanding he  had  made  diligent  search  there,  no  trace  of  it  could  be 
discovered. 

The  clerks  called  from  the  stamp-office  at  Somerset  House  were  unable 
to  say  whether  or  not  the  particular  document  had  been  received  or 
returned  by  them ;  but  they  said,  that,  if  received  by.  them,  it  would  in 
the  usual  course  have  been  returned  to  the  district  office  at  Cardiff. 
They  further  stated,  that  an  index  is  kept  of  London  documents,  but  no 
record  of  documents  from  the  country. 

On  the  part  of  the  defendant,  it  was  submitted,  that  there  was  no 
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sufficient  evidence  that  the  original  ^document  had  been  stamped ; 


and  that,  as  the  onus  of  proving  the  affirmative  lay  upon  the  plain- 
tiff, enough  had  not  been  shown  by  him  to  let  in  secondary  evidence  of 
its  contents. 

For  the  plaintiff  it  was  insisted,  that,  inasmuch  as  it  had  been  proved 
that  the  charter-party  had  been  in  due  time  sent  to  the  proper  office,  and 
that  the  proper  amount  of  duty  and  postage  had  been  paid,  the  pre^ 
sumption  would  be  that  the  document  was  duly  stamped,  and  therefore 
secondary  evidence  was  admissible. 

His  Lordship  thought  that  secondary  evidence  was  under  the  circum- 
stances inadmissible,  and  accordingly  nonsuited  the  plaintiff. 

Channell,  Serjt.,  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new 
trial,  on  the  ground  of  the  improper  rejection  of  evidence. — He  sub- 
mitted that  the  evidence  offered  at  the  trial  raised  a  presumption  that 
the  document  had  been  stamped,  or  at  all  events  threw  upon  the  defend- 
ant the  burthen  of  proving  it  unstamped :  and  he  referred  to  The  King 
V.  The  Inhabitants  of  Long  Buckby,  7  East,  45,  Crisp  v.  Anderson,  1 
Stark.  N.  P.  C.  35  (E.  C.  L.  R.  vol.  2),  Hart  v.  Hart,  1  Hare,  1,  Crow- 
ther  V.  Solomons,  6  C.  B.  758  (E.  C.  L.  R.  vol.  60),  and  Pooley  t?. 
Goodwin,  4  Ad.  &  E.  94  (E.  C.  L.  R.  vol.  31),  5  N.  &  M.  466  (E.  C. 
L.  R.  vol.  36). 

Melltah  (with  whom  was  Byles,  Serjt.),  on  a  former  day  in  this  term, 
showed  cause. — The  question  whether  the  document  was  stamped  or  not, 
was  a  question  of  fact  to  be  decided  by  the  judge  at  the  trial  The 
only  point  for  the  consideration  of  the  court  now,  is,  whether  there  was 
any  evidence  before  him  upon  which  the  Lord  Chief  justice  was  justified 
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in  coining  to  the  conclasion  he  came  to.     That  the  charter-party  was 
unstamped  at  the  time  of  its  execution,  is  conceded.     The  result  of  the 
evidence  given,  was,  that  the  document  was  taken  to  *the  proper  p^oq 
office  at  Cardiff  for  the  purpose  of  being  sent  to  London  to  be  '- 
stamped,  and  that  nothing  more  was  heard  of  it.     There  was  no  proof 
that  it  ever  left  Cardiff.     [Jbrvis,  C.  J. — The  clerk  proved  that  it  was 
the  course  of  business  at  the  office  to  send  off  all  documents  that  came 
there  by  post  the  same  evening.]     If  nothing  more  appeared,  that  might 
lead  to  the  presumption  that  the  charter-party  was  duly  posted,  and 
taken  to  the  stamp-office  in  London,  and  there  stamped,  and  returned  in 
due  course  to  Cardiff,  and  there  given  back  to  the  broker's  clerk  when 
he  called  for  it.     But,  when  once  a  link  in  the  chain  is  broken,  the  whole 
presumption  falls  to  the  ground.     At  the  time  the  document  was  last 
seen,  it  was  unstamped.     It  appearing  that  it  had  not  arrived  back  at 
Cardiff,  what  ground  is  there  for  supposing  it  to  have  been  lost  at  one 
period  rather  than  at  another  ?     In  the  ordinary  case  of  a  notice  of  dis- 
honour sent  by  post,  the  fact  of  the  letter  (properly  addressed)  containing 
it  being  duly  put  into  the  post  raises  a  presumption  that  the  notice  duly 
arrives  at  it«  destination.     [Cresswell,  J. — Not  against  proof  that  it 
did  not  arrive.]     In  Doe  d.  Knight  v.  Nepean,  5  B.  &;  Ad.  86  (E.  C.  L. 
R.  vol.  27),  it  was  held,  that  a  person  who  has  not  been  beard  of  for 
seven  years,  is  presumed  to  be  dead,  but  that  there  is  no  legal  presump- 
tion as  to  the  time  of  his  death,  and  that  the  fact  of  his  having  been 
alive  or  dead  at  any  particular  period  during  the  seven  years,  must  be 
proved  by  the  party  relying  on  it.(a)     The  burthen  lies  upon  the  party 
producing  the  instrument,  to  show  that  it  was  duly  stamped.     For  that 
purpose,  he  may  rely  on  presumption  until  the  contrary  appears :  but,, 
when  the  contrary  does  appear,  as  it  is  submitted  it  does  here,  the  pre- 
sumption  will  not  help  him :  Crisp  v.  Anderson,  1  Stark.  N.  P.  C.  35 
(E.  C.  L.  R.  vol.  2).     And  there  is  nothing  ^inconsistent  with  this  ^^.r. 
in  any  of  the  cases  cited.     Crowther  v.  Solomons  is  a  distinct  ^ 
authority  in  favour  of  the  defendant.      There,  upon  the  defendant's 
refusal,  after  notice,  to  produce  at  the  trial  the  original  of  an  agreement 
on  which  the  plaintiff  relied,  a  witness  for  the  plaintiff  produced  an 
unstamped  copy ;  but,  on  his  cross-examination,  he  stated  that  the  ori- 
ginal agreement  was  not  stamped  at  the  time  it  was  executed  and  acted 
upon ;  and  it  appeared  that  the  plaintiff's  attorney  had  had  inspection 
of  the  original  shortly  before  the  action :  and  it  was  held,  that  the  pre- 
sumption of  the  document's  being  regularly  stamped, — which  would  have 
arisen  from  the  defendant's  refusal  to  produce  it, — being  thus  rebutted, 
the  copy  was  properly  rejected.     In  giving  judgment,  Wilde,  C.  J., 
says :  "  The  plaintiff  is  to  sustain  his  case.     This  he  can  only  do  by 
producing  the  agreement.     Whose  duty  is  it  to  show  what  stamp  is  im- 
pressed on  it  ?    Why,  clearly,  that  of  the  party  who  has  occasion  to  set 

(«)  AArmed  in  the  Bxohe^ver  Chaniberi— Kapean  v.  Doe  cL  Enigbt,  2  M.  A  W.  80i.t 

VOL.  xvin.- 
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it  up."  That,  it  is  submitted,  is  the  true  rule.  [Cresswell,  J. — He 
is  not  bound  to  prove  it  by  direct  evidence.]  Where  the  contrary  once 
appears,  he  must  produce  some  evidence  to  show  that  it  is  more  likely 
that  the  instrument  was  stamped  than  that  it  was  not. 

Channellj  Serjt.,  and  John  HendevBon^  in  support  of  the  rule. — In 
none  of  the  cases  has  evidence  so  strong  as  that  offered  in  the  present 
case  been  given.  It  was  shown  that  the  public  officer  at  Cardiff  whose 
duty  it  was  to  do  so,  received  the  charter-party  within  the  time  prescribed 
by  the  statute,  for  the  purpose  of  transmitting  it  to  London  to  be 
stamped,  receiving  at  the  same  time  the  proper  amount  of  stamp  duty 
chargeable  on  the  instrument,  and  the  amount  of  postage.  Under  these 
circumstances,  it  is  to  be  presumed  that  the  officer  at  Cardiff  did  his 
i^A^n  duty  in  sending  the  charter-party  to  London,  and  *that  the  per- 

^  sons  in  London  whose  duty  it  was  to  receive  and  cause  it  to  be 
stamped,  an,d  to  return  it  to  the  officer  at  Cardiff,  also  did  their  duty. 
It  may  at  once  be  conceded  that  the  presumption  so  arising  avails  only 
until  met  by  contrary  proof.  [Jervis,  C.  J. — There  was  positive  evi- 
dence that  the  document  was  unstamped  when  last  seen.]  No  doubt : 
and,  if  there  had  been  any  affirmative  evidence  that  it  was  lost  before 
it  reached  the  stamp-office  in  London,  the  case  would  not  be  arguable. 
[Jervis,  C.  J. — How  could  I  say  it  was  not  ?]  When  lost,  under  the 
circumstances,  was  perfectly  immaterial;  because,  in  the  absence  of 
evidence  either  way,  the  presumption  of  law  is,  that  all  the  parties  did 
their  duty.  Lord  EUenborough,  in  Crisp  v.  Anderson,  1  Stark.  N.  P. 
C.  35  (E.  C.  L.  B.  vol.  2),  would  have  acted  upon  that  presumption,  if 
it  had  not  afterwards  been  proved  that  the  agreement  was  unstamped, 
which  superseded  the  presumption.  The  same  remark  to  a  certain  ex- 
tent applies  to  Crowther  v.  Solomons,  6  C.  B.  768  (E.  C.  L.  B.  vol.  60). 
There,  the  presumption  was  cut  down  by  the  two  circumstances  men- 
tioned in  the  report,  viz.,  the  statement  of  the  plaintiff's  witness  on  cross- 
examination  that  the  original  agreement  was  not  stamped  at  the  time 
it  was  executed  and  acted  upon,  and  the  fact  that  the  plaintiff's  attorney 
had  inspected  it  shortly  before  the  commencement  of  the  action.  The 
Tule  is  well  laid  down  by  Vice-Chancellor  Wigram  in  Hart  v.  Hart,  1 
Hare,  1,  6.  " The  objections,"  he  says,  "  were  two: — First,  it  was  said 
that  the  loss  of  the  agreement  was  not  so  proved  as  to  entitle  the  defend- 
ant to  sustain  his  case  by  secondary  evidence ;  and,  secondly,  it  was 
said,  that,  if  the  first  objection  failed,  the  secondary  evidence  could  not 
be  received  without  proof  being  given  by  the  defendant  that  the  agree- 
ment itself  was  duly  stamped.  If  the  latter  of  these  objections  were 
valid,  it  would  be  unnecessary  to  consider  the  former ;  and  I  will  there- 
i^An-i  fore  first  consider  *the  second  objection.    At  the  close  of  the  argu- 

-'  ment,  I  expressed  myself  strongly  against  this  objection,  and,  after 
an  examination  of  the  authorities  upon  the  subject,  I  find  my  previous 
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impressions  confirmed.     Mr.  Starkie,  indeed,  says,(a)  that,  previous  to 
the  admission  of  secondary  evidence  to  prove  the  contents  of  a  deed  or 
other  instrument  which  has  been  lost  or  destroyed,  evidence  is  necessary 
to  show  that  it  was  properly  stamped.     He  does  not,  however,  refer  to 
any  cases  which  support  that  proposition.    Mr.  Phillipps,  in  his  book  on 
Evidence,(6)  says,  *  Where  an  unstamped  copy  of  an  instrument  is  pro- 
duced, it  may  under  various  circumstances  be  presumed  that  the  original 
was  stamped.'     The  special  circumstances  of  the  cases  of  The  King  v. 
The  Inhabitants  of  Long  Buckby,  7  East,  45,  and  Crisp  v.  Anderson,  1 
Stark.  N.  P.  0.  35,  may  explain  the  apparent  caution  with  which  Mr. 
Phillipps  has  expressed  himself.     But  the  late  case  of  Pooley  v,  Good- 
win, 4  AJ.  &  E.  94  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  466  (E.  C.  L.  R. 
vol.  36),  leaves  no  doubt  upon  my  mind  as  to  the  correctness  of  the  con- 
clusion I  have  come  to.     It  is  manifest  that  the  greatest  injustice  might 
ensue,  if,  in  the  case  of  a  lost  instrument,  the  presumption  of  regularity, 
upon  a  merely  collateral  point,  were  not  raised  in  favour  of  the  parties 
claiming  under  it.     The  proposition  on  which  I  rely,  is,  not  that  the 
copy  of  an  unstamped  instrument  may  be  given  in  evidence  where  the 
original  is  lost, — The  King  v.  The  Inhabitants  of  Castlemorton,  3  B.  & 
Aid.  588  (E.  C.  L.  R.  vol.  5) ;  Rippiner  v.  Wright,  2  B.  &  Aid.  478  ; 
but  that  the  onus  of  proving  the  want  of  a  stamp  lies  upon  the  party 
who  raises  the  objection.    The  principles  upon  which  courts  of  law  refuse 
to  admit  secondary  evidence  of  the  contents  of  written  instruments, 
have  no  application  to  an  objection  which  arises  only  under  the  policy 
of  the  *revenue  laws."     That  is  the  true  rule ;  and  it  was  recog-  j.^  „ 
nised  as  such  by  Williams,  J.,  in  Crowther  v.  Solomons.     Take  the  ^ 
ordinary  case  of  a  contract  evidenced  by  letters  between  two  distant 
places, — Liverpool  and  London,  for  instance, — the  contract  would  be 
proved  by  the  production  of  the  letter  containing  the  offer,  and  proof  of 
the  posting  of  the  letter  containing  the  acceptance ;  and  this  on  the 
ground  that  the  presumption  is  that  the  course  of  the  post  is  correct. 
The  case  of  the  notice  of  dishonour  of  a  bill  of  exchange  may  be  open 
to  some  difficulty.     [Jbrvis,  C.  J. — Non  constat  that  this  instrument 
was  ever  put  into  the  post  at  Cardiff.     That  would  be  the  presumption, 
if  we  are  to  look  for  motives.]     To  suppose  that,  would  be  to  suppose 
that  the  clerk  who  received  it  at  Cardiff  put  the  money  into  his  pocket. 
But  the  court  will  not  go  out  of  its  way  to  infer  the  commission  of  a 
crime.  Our.  adv.  vult. 

Cresswell,  J.,  now  delivered  the  judgment  of  the  court : — 
In  this  case,  the  plaintiff  was  nonsuited  at  the  trial  before  the  Lord 
Chief  Justice,  at  the  London  Sittings  after  last  Hilary  Term.     The 
nonsuit  proceeded  on  the  ground  that  the  plaintiff  had  failed  to  give 
evidence  of  a  charter-party  on  which  the  action  was  founded.     A  rule 

(a)  2  Starkie  on  Evidenoe,  2d  edit  p.  770. 

(b)  2  Phmips  on  Evidence,  Stli  edit  p.  688. 


♦ 
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nisi  for  setting  aside  the  nonsuit  was  granted,  it  being  contended  that 
the  Lord  Chief  Justice  had  improperly  rejected  secondary  evidence  of 
the  charter-party. 

Evidence  was  given  before  him  of  the  execution  of  a  charter-party  a' 
Swansea,  which  at  that  time  was  unstamped ;  and  that,  within  the  four- 
teen days  allowed  by  the  5  &  6  Yict.  c.  79,  s.  21,  for  stamping  such 
instruments  without  payment  of  a  penalty,  it  was  taken  to  the  proper 
.  .^  office  at  Cardiff,  and  the  stamp-duty  and  *po8tage  paid,  in  order 
-^  that  it  might  be  sent  to  London  to  be  stamped.  The  clerk  in  that 
office  to  whom  it  was  delivered,  proved  that  he  sent  to  London  all  docu- 
ments left  with  him  for  such  purpose.  The  clerks  in  the  office  in  Lon- 
don were  not  able  to  say  whether  such  a  document  ever  reached  their 
hands  or  not,  but  stated,  that,  if  it  did,  it  would  in  usual  course  be 
returned  to  the  district  office  in  the  country.  The  clerk  there  could 
not  say  whether  such  a  document  was  or  was  not  returned ;  but,  upon 
search  being  made  for  it,  no  trace  of  it  could  be  discovered. 

Upon  this  evidence,  showing  that  the  supposed  charter-party  was 
unstamped  when  executed,  the  Lord  Chief  Justice  thought  that  the 
plaintiff  ought  to  prove  that  it  was  afterwards  stamped,  and  had  failed 
to  do  so,  and  that,  consequently,  secondary  evidence  could  not  be 
received. 

The  general  rule  on  this  subject  was  hardly  disputed,  on  argument, 
viz.,  that,  where  a  party  objects  to  the  reception  of  secondary  evidence 
of  a  lost  document,  on  the  ground  that  the  original  required  a  stamp, 
and  had  it  not,  he  must  prove  that  it  was  not  stamped.  Lord  Ellen- 
borough  so  ruled  in  Crisp  t;.  Anderson,  1  Stark.  N.  P.  C.  34 ;  and  that 
was  confirmed  by  the  Court  of  Queen's  Bench  in  Pooley  v.  Goodwin,  4 
Ad.  &  E.  94  (E.  C.  L.  R.  vol.  31),  6  N.  &  M.  466,  and  by  Vice-Chan- 
cellor  Wigram  in  Hart  v.  Hart,  1  Hare,  1.  In  Crowther  v.  Solomons,  6 
C.  B.  768  (E.  C.  L.  R.  vol.  60),  Williams,  J.,  expressed  himself  strongly 
to  the  same  effect,  and  the  rest  of  the  court  said  nothing  to  the  contrary, 
but  considered  that  in  that  case  Wilde,  C.  J.,  was  justified  in  assuming 
that  a  document  shown  to  have  been  unstamped  when  executed,  con- 
tinued in  the  same  state :  and  the  true  question  in  the  present  case,  is, 
whether  the  Lord  Chief  Justice  was  justified  in  inferring  from  the  evi- 
-  dence  that  the  *charter-party,  which  was  certainly  unstamped 
-'  when  executed,  continued  in  the  same  state  until  the  time  when  it 
was  lost  or  destroyed. 

It  was  said,  that,  in  order  to  justify  him  in  assuming  the  contrary, 
he  must  assume  affirmatively  that  something  more  was  done  after  it  was 
executed :  and  it  was  asked, — why  should  he  presume  it  ?  Not  on  the 
ground  that  ^^  omnia  ritd  acta  esse  presumuntur,"  for  it  was  not  the 
plaintiff's  duty  to  do  it  or  have  it  done.  The  matter  was  indifferent : 
he  might  do  it  or  leave  it  undone  with  equal  propriety.     There  was. 
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therefore,  no  ground  for  presuming  that  the  charter-party  was  stamped, 
in  the  absence  of  evidence  on  the  subject. 

It  was  further  contended  that  the  -evidence  given  did  not  show  that 
the  instrument  was  stamped :  and  the  argument  on  this  point  was  pre- 
sented thus : — The. receipt  of  the  money  by  the  clerk  at  Cardiff  made  it 
his  duty  to  send  the  document  to  London :  it  was  the  duty  of  the  ser- 
vants of  the  postmaster-general  to  carry  and  deliver  it  in  London :  it 
was  the  duty  of  the  proper  officer  at  the  stamp-office  to  have  it  stamped, 
and  to  return  it ;  and  the  duty  of  the  clerk  in  the  country  to  re-deliver 
it.  Some  one  of  these  persons  failed  to  discharge  his  duty ;  and  there 
was  nothing  to  fix  that  failure  on  one  rather  than  on  another.  It  may, 
therefore,  as  probably  have  occurred,  before  as  after  the  stamping  of 
the  instrument.  Again,  therefore,  the  presumption  of  omnia  ritd  acta 
esse  prsesumuntur  fails,  and  consequently  it  remains  quite  uncertain 
whether  it  was  ever  stamped  or  not. 

That  is  true.  The  plaintiff  did  not  by  that  evidence  prove  that  the 
charter-party  was  stamped.  But,  did  the  defendant  prove  that  it  was 
unstamped  ?  for,  the  onus  probandi  lay  on  him.  He  showed  that  at 
one  time  it  was  unstamped ;  and,'  in  the  absence  of  any  evidence  to  dis- 
place the  presumption  arising  from  that  circumstance,  '*'it  might  ^^  .^ 
have  been  presumed  that  it  remained  in  the  same  state.  But  the  ^ 
evidence  of  the  payment  of  stamp-duty,  and  the  sending  of  the  instru- 
ment to  London,  am}  so  forth,  made  it  altogether  uncertain  whether  it 
was  afterwards  stamped  or  not,  and  sufficed  to  get  rid  of  the  presump- 
tion, and  to  cast  again  upon  the  objector  the  burthen  of  proving  the 
want  of  a  stamp. 

For  this  reason,  it  appears  to  us  that  secondary  evidence  of  the  con- 
tents was  admissible,  and  that  the  rule  for  a  new  triid  must  be  made 
absolute.  Rule  absolute. 


BARKER  V.  THE  MIDLAND  RAILWAY  COMPANY.    May  6. 

Ad  omnibiu  proprietor  who  oarriei  pauengen  and  their  luggage,  for  hire,  to  and  firom  a  railway 
ststion,  cannot  maintain  an  action  against  the  company  for  refiiiing  to  allow  him  to  drive  his 
▼ehicle  into  the  station  yard. 

Where  there  are  cross-demurrers,  the  plaintiiF's  counsel  begins. 

The  first  count  of  the  declaration  stated,  that  the  defendants,  being 
the  Midland  Railway  Company  mentioned  in  an  act  of  parliament 
which  was  made  and  passed  in  the  session  of  parliament  holden  in  the 
8th  and  9th  years  of  the  reign  of  the  now  Queen  [c.  Ivi.]  intituled, 
^*'  An  Act  to  empower  the  Midland  Railway  Company  to  make  a  branch 
from  the  said  railway  near  Syston,  in  the  county  of  Leicester,  to  the 
city  of  Peterborough,"  made,  under  the  authority  of  the  said  act, 
the  branch  railway,  with  divers  works  and  conveniences  connected 
therewith,  by  the  said  act  authorized,  one  of  such  works  being  a 
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station  called  the  Stamford  Station,  and  maintained  the  same  until 
and  at  the  time  of  the  committing  the  grievances  hereafter  men- 
tioned :  That,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances hereinafter  mentioned,  the  defendants  carried  on  the  business 
of  common  carriers  of  passengers  for  hire  and  of  common  carriers  of 
*4.71  *S^^^^  ^^^  hirej  from  the  said  Stamford  Station  to  divers  places, 

-^  and  from  divers  places  to  the  said  Stamford  Station :  That,  before 
and  at  the  time  of  the  committing  the  grievances  hereafter  mentioned, 
the  said  Stamford  Station  communicated  with  a  certain  public  carriage 
highway,  by  gates  forming  part  of  the  said  station,  and  so  constructed 
as  when  open  to  allow  the  passage  of  carriages  through  the  same  from 
the  said  highway  into  the  said  station,  and  back  again :  That,  before  and 
at  the  time  of  the  committing  the  said  grievances,  the  defendants  main- 
tained, and  there  was,  a  carriage-road  leading  from  the  said  gates  to 
certain  buildings  in  the  said  station,  the  same  being  the  only  carriage- 
way to  the  said  buildings  from  the  said  highway :  That,  before  and  at 
the  time  of  the  committing  the  said  grievances,  the  defendants,  in  so 
carrying  on  their  said  business,  and  as  one  of  the  modes  by  them  pur- 
sued for  so  carrying  on  the  same,  habitually  and  publicly  received 
passengers  at  the  said  buildings  in  the  station,  and  habitually  and 
publicly  allowed  such  passengers  respectively  to  enter  the  said  station, 
either  on  foot  or  in  a  carriage  or  carriages  drawn  by  one  or  more  horses, 
and  driven  by  such  passengers  respectively,  or  by  some  other  person  or 
persons,  and  habitually  and  publicly  allowed  such  carriages  respectively, 
with  such  passengers  respectively,  so  to  enter  as  aforesaid  by  the  said 
gates,  and  to  pass  from  the  said  gates  along  the  said  carriage-road  to  the 
said  buildings,  for  the  purpose  of  there,  at  the  said  buildings,  contract- 
ing with  the  defendants  for  being  carried  as  such  passenger  or  passen- 
gers by  the  defendants :  That,  before  and  at  the  time  of  the  committing 
the  said  grievances,  the  defendants,  in  so  carrying  on  their  said  busi- 
ness, and  as  one  of  the  modes  by  them  pursued  for  carrying  on  the 
same,  habitually  and  publicly  received  goods  for  carriage  at  the  said 
buildings,  and  habitually  and  publicly  allowed  persons  respectively 
*d»l  ^^^S^^S  ^^^^  *goods  to  them,  the  defendants,  to  be  carried  by 

-*  the  defendants  as  such  common  carriers,  to  bring  such  goods  in  a 
carriage  or  carriages  drawn  by  one  or  more  horses,  from  the  said  high- 
way, through  the  said  gates,  along  the  said  carriage-road,  to  the  said 
buildings,  for  the  purpose  of  there  delivering  such  goods  to  the  defend- 
ants to  be  carried  by  the  defendants  as  such  common  carriers :  That, 
before  and  at  the  time  of  the  committing  of  the  said  grievances,  the 
defendants,  in  so  carrying  on  their  said  business,  and  as  one  of  the 
modes  by  them  pursued  for  carrying  on  their  said  business,  habitually 
and  publicly  allowed  persons  respectively  to  bring  a  carriage  or  carriages 
drawn  by  one  or  more  horses  from  the  said  highway,  through  the  said 
gates,  along  the  said  carriage-road,  to  the  said  buildings,  for  the  pur- 
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pose  of  taking  away  from  the  said  buildings  any  person  or  ;)ersons, 
when  such  last-mentioned  person  or  persons  expecting  to  be  carried  and 
deposited  as  a  passenger  or  passengers  by  the  defendants  to  and  at  the 
said  station  had  directed  any  such  person  or  persons  to  meet  such 
expected  passenger  or  passengers  with  such  carriage  or  carriages  at  the 
said  station  for  the  purpose  of  taking  such  passenger  or  passengers  from 
the  said  station :  That,  before  and  at  the  time  of  the  committing  the  said 
grievances,  the  plaintiff  carried  on  the.  business  of  carrying  persons,  and 
of  canying  goods,  in  a  carriage  called  an  omnibus,  drawn  by  one  horse, 
for  reward  to  the  plaintiff  and  for  the  obtaining  of  his  livelihood :  And 
that,  on  divers  occasions  after  the  passing  of  the  Railway  Traffic  Act, 
1854  [17  &  18  Vict.  c.  81],  the  plaintiff,  in  the  way  of  his  said  business, 
was  desirous  of  entering,  and  was  about  to  enter,  the  said  station,  from 
the  said  highway,  by  the  said  gates,  with  an  omnibus  drawn  by  one 
horse,  and  driven  by  him,  for  the  purpose  of  carrying  therein  divers 
passengers,  from  the  said  gates,  along  the  said  carriage-road,  to  the  said 
buildings,  in  order  that  mch  *pa88enger8  mighty  at  the  said  build-  ^^.^^ 
ingSy  contract  with  the  defendants  for  being  carried  as  passengers  ^ 
by  the  defendants  in  the  way  of  their  said  business :  Yet  that  the  defend- 
ants, on  the  said  last-mentioned  occasions,  well  knowing  the  premises,  but 
wilfully  and  maliciously  intending  to  injure  the  plaintiff,  and  to  prevent 
him  from  enjoying  and  availing  himself  of  the  mode  of  carrying  on  their 
business  so  by  the  defendants  in  that  behalf  pursued  as  aforesaid,  and 
in  pursuance  of  a  previous  determination  of  the  defendants  not  to  allow 
the  plaintiff  on  any  occasion,  in  the  way  of  his  said  business,  to  enjoy  or 
avail  himself  of  any  of  the  modes  of  carrying  on  their  business  so  by  the 
defendants  pursued  as  aforesaid,  did  not  nor  would  permit  the  plaintiff 
to  enter  the  said  station  by  the  said  gates,  or  otherwise,  with  his  said 
omnibuB  so  by  him  then  driven  as  aforesaid,  and  drawn  by  one  horse  as 
aforesaid,  and  wrongfully  and  maliciously  refused  so  to  do,  and  pre- 
vented the  plaintiff  from  so  entering,  although  each  of  the  said  occasions 
was  a  reasonable  time  for  the  plaintiff  so  to  enter  with  his  said  omnibus 
80  by  him  then  driven  as  aforesaid,  and  drawn  by  one  horse  as  aforesaid, 
and  was  not  a  time  when  in  consequence  of  any  of  the  works  being  out 
of  repair,  or  from  any  other  sufficient  cause,  it  was  necessary  to  close 
the  railway,  or  any  part  thereof,  or  to  close  the  said  station  or  works, 
or  any  part  thereof. 

The  second  count  stated,  that,  on  divers  occasions  after  the  passing 
of  the  said  last-mentioned  act,  the  plaintiff^  in  the  way  of  his  said  busi- 
ness, was  bringing  to  the  defendants  goods  for  carriage  by  the  defend- 
ants in  the  way  of  their  said  business,  and  was  so  bringing  such  goods 
in  an  omnibus  drawn  by  one  horse,  and  was  desirous  of  entering  the  said 
station  from  the  said  highway,  by  the  said  gates,  for  the  purpose  of 
carrying  in  the  said  omnibus  the  said  goods  along  the  said  carriage-road 
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i^cry^  to  the  said  buildings,  in  order  that  he  might  there  deliver  '^'such 
^  goods  to  the  defendants  for  carriage  by  the  defendants  as  afore- 
said :  Yet  that  the  defendants,  on  the  last-mentioned  occasions,  well 
Jcnowing  the  premises,  but  wilfully  and  maliciously  intending  to  injure 
the  plaintiff,  and  to  prevent  him  from  enjoying  and  availing  himself  of 
the  mode  of  carrying  on  their  business  so  as  aforesaid  by  the  defendants 
in  that  behalf  pursued,  and  in  pursuance  of  the  said  previous  determina- 
tion of  the  defendants,  did  not  nor  would  permit  the  plaintiff  to  enter 
the  said  station  by  the  said  gates,  or  otherwise,  with  his  said  omnibus, 
drawn  by  one  horse  as  aforesaid,  and  wrongfully  and  maliciously  refused 
so  to  do,  and  prevented  the  plaintiff  from  so  entering,  although  each  of 
the  last-mentioned  occasions  was  a  reasonable  time  for  the  plaintiff  so  to 
enter  with  his  said  omnibus  drawn  by  one  hqrse  as  aforesaid,  and  was 
not  a  time  when  in  consequence  of  any  of  the  works  being  out  of  repair, 
or  from  any  other  sufficient  cause,  it  was  necessary  to  close  the  railway, 
or  any  part  thereof,  or  to  close  the  said  station  or  works,  or  any  part 
thereof. 

The  third  count  stated,  that,  on  divers  occasions  after  the  passing  of 
the  last-mentioned  act,  the  plaintiff,  in  the  way  of  his  said  business,  was 
desirous  of  bringing,  and  was  about  to  bring,  an  omnibus,  drawn  by  one 
horse,  from  the  said  highway,  through  the  said  gates,  along  the  said 
carriage-road,  to  the  said  buildings,  for  the  purpose  of  taking  away  from 
the  said  buildings  on  each  of  the  said  occasions  a  person  who,  expecting 
to  be  carried  and  deposited  as  a  passenger  by  the  defendants  to  and  at 
the  said  station,  had  directed  the  plaintiff  to  meet  such  expected  passen- 
ger, with  the  said  omnibus,  at  the  said  station,  for  the  purpose  of  taking 
such  passenger  from  the  said  station :  Yet  the  defendants,  on  the  last- 
mentioned  occasion,  well  knowing  the  premises,  but  wilfully  and  mali- 
ciously intending  to  injure  the  plaintiff,  and  to  prevent  him  from  enjoying 
n^f-yi  *^^  availing  *himself  of  the  mode  of  carrying  on  their  business 
-'  so  by  the  defendants  in  that  behalf  pursued,  as  aforesaid,  and  in 
pursuance  of  the  said  previous  deternliiiation  of  the  defendants,  did  not 
nor  would  permit  the  plaintiff  to  enter  the  said  station  by  the  said  gates, 
or  otherwise,  with  his  said  omnibus,  drawn  by  one  horse  as  aforesaid, 
and  wrongfully  and  maliciously  refused  so  to  do,  and  prevented  the 
plaintiff  from  so  entering ;  although  each  of  the  last-mentioned  occasions 
was  a  reasonable  time  for  the  plaintiff  so  to  enter  with  his  said  omnibus 
drawn  by  one  horse  as  aforesaid,  and  was  not  a  time  when  in  conse- 
quence of  any  of  the  works  being  out  of  repair,  or  from  any  other  suffi- 
cient cause,  it  was  necessary  to  close  the  railway,  or  any  part  thereof, 
or  to  close  the  said  station  or  works,  or  any  part  thereof:  By  means 
whereof,  the  plaintiff's  said  business  was  greatly  diminished  and  injured, 
and  he  was  prevented  from  carrying  the  same  on  in  so  beneficial  and 
ample  a  manner  as  he  otherwise  would  have  done,  and  the  value  of  the 
goodwill  of  his  said  business,  and  the  amount  of  his  said  business,  were 
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greatly  injared,  and  made  much  less  than  they  otherwise  "would  have 
been. 

And  for  a  fourth  count  the  plaintiff  said  that  he  complained  of  the 
said  conduct  of  the  defendants  in  the  premises  on  the  several  occasions 
in  the  first,  second,  and  third  counts  mentioned,  and  whereof  he  in  those 
counts  complained,  as  being  a  neglect  and  omission  and  refusal,  contrary 
to  the  form  of  the  last-mentioned  act  of  parliament,  on  the  part  of  the 
defendants,  according  to  their  powers,  to  afford  all  reasonable  facilities 
for  the  receiving  and  forwarding  and  delivering  of  traffic  upon  and  from 
their  said  branch  railway,  which  at  the  several  times  of  committing  the 
said  grievances  belonged  to  the  defendants ;  the  entry  of  his  said  omni- 
bus into  the  said  station  on  each  of  the  said  occasions,  for  the  respective 
^purposes  aforesaid,  being  such  a  reasonable  facility  as  aforesaid,  r^eo 
and  one  which  the  defendants  might  have  afforded  on  each  of  the  ^ 
said  occasions  according  to  their  said  powers :  by  means  whereof  the 
plaintiff  sustained  damage  similar  to  that  whereof  he  above  complained. 

The  defendants  pleaded  to  the  first,  second,  and  third  counts, — 
secondly,  that,  at  the  time  of  committing  the  alleged  grievances  in  those 
counts  respectively  mentioned,  the  said  station  therein  mentioned  was 
the  private  station,  and  the  said  gates  and  carriage-road  therein  respect- 
ively mentioned,  were  the  private  gates  and  carriage-road  of  the  defend- 
ants ;  and  such  station,  gates,  and  carriage-road,  respectively,  were  in 
and  upon  land  whereof  the  defendants  were  the  sole  and  exclusive 
owners  and  occupiers ;  whereof  the  defendants,  as  they  lawfully  might, 
refused  to  permit  the  plaintiff  to  enter,  and  prevented  him  from  entering 
the  said  station  from  the  said  gates,  along  the  said  carriage-road. 

They  also  demurred  to  the  first,  second,  and  third  counts,  the  grounds 
of  demurrer  stated  in  the  margin,  being,  that  ''  neither  of  those  counts 
showed  any  right  on  the  part  of  the  plaintiff  to  enter  the  station,  nor, 
consequently,  any  wrong  by  the  defendants  in  preventing  him  from 
entering ;"  and  to  the  fourth  count,  on  the  ground  that  '^  the  said  fourth 
count  does  not  disclose  any  cause  of  action,  and  is  founded  on  a  misap- 
prehension of  the  statute  for  facilitating  traffic  arrangements."  Joinder 
in  demurrer. 

The  plaintiff  demurred  to  the  second  plea,  the  ground  of  demurrer 
being,  ^*  that,  under  the  circumstances  stated  in  the  first  three  counts 
of  the  declaration,  the  plaintiff  was  entitled  to  enter  the  station  with  his 
omnibus,  though  it  (the  station)  was  the  property  and  in  the  possession 
of  the  defendants."     Joinder. 

*Bea9ley  (with  whom  was  Byle9^  Serjt.),  for  the  plaintiff.(a) — The  p^-o 
question  is,  whether  the  railway  company  are  the  owners  of  the  '- 

(a)  The  points  mmrked  for  argnment  on  the  part  of  the  plaintUT,  were  aa  follows : — 

"Tbtt  the  oompany,  aa  common  oarriera,  are  bound  to  give  the  plaintifT  the  aame  facilitiea  as 

tb<7  allow  the  pablio  in  the  nanal  ooarae  of  eondneting  their  business :  that  the  public  are 

aodtled  to  enter  a  carrier'a  premises  for  the  purpoae  of  going  to  that  part  thereof  where  the 

earner  reeelTea  gooda,  and  to  enter  It  with  the  ordinary  conrenienee  for  the  delirery  of  goods : 
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station  and  its  approaches  so  exclusively  as  to  be  entitled  to  refuse  access 
thereto  at  all  seasonable  times  by  a  party  desirous  of  using  it  as  this 
plaintiff  is  shown  by  the  record  to  have  been.  The  soil  of  their  railway 
and  premises  is,  it  is  submitted,  vested  in  the  company  only  sub  modo, — 
for  the  limited  purpose  for  which  it  is  conveyed  to  them.  If  the  action 
^ttcA-]  *^*d  heen  brought  by  one  desirous  of  becoming  a  passenger  by  the 
•^  railway,  there  can  be  no  doubt  that  the  company  would  be  liable ; 
Benett  v.  The  Peninsular  and  Oriental  Steamboat  Company,  6  C.  B. 
775  (E.  C.  L.  B.  vol.  60).(a)  Have  they,  then,  a  right  to  exclude  from 
their  station  a  public  vehicle  ?  They  are  bound  to  give  all  reasonable 
facilities  to  the  public ;  and,  as  public  carriers,  their  premises  must  be 
open  to  all  the  world,  without  favour  or  preference,  for  the  conveyance 
of  passengers  or  goods.  Parke,  B.,  in  Johnson  v.  The  Midland  Railway 
Company,  4  Exch.  867,  372,t  says :  ^^  At  common  law,  a  carrier  is  not 
bound  to  carry  for  every  person  tendering  goods  of  any  description,  but 
his  obligation  is,  to  carry  according  to  his  public  profession.  The  law 
is  thus  stated  by  Holt,  C.  J.,  in  Lane  v.  Cotton,  12  Mod.  484 :  ^  Wherever 
any  subject  takes  upon  himself  a  public  trust  for  the  benefit  of  the  rest 
of  his  fellow  subjects,  he  is  eo  ipso  bound  to  serve  the  subject  in  all  the 
things  that  are  within  the  reach  and  comprehension  of  such  an  office, 
under  pain  of  an  action  against  him ;  and  for  that  see  Keilwey,  50.  If 
on  the  road  a  shoe  fall  off  my  horse,  and  I  come  to  a  smith  to  have  one 
put  on,  and  the  smith  refuse  to  do  it,  an  action  will  lie  against  him, 
because  he  has  made  profession  of  a  trade  which  is  for  the  public  good, 
and  has  thereby  exposed  and  vested  an  interest  of  himself  in  all  the 
King's  subjects  that  will  employ  him  in  the  way  of  his  trade ;  Keilwey, 
SO.  If  an  inn-keeper  refuse  to  entertain  a  guest  when  his  house  is  not 
full,  an  action  will  lie  against  him, — White's  Case,  Dyer,  158 ;  Godbolt, 
846 ;  and  so  against  a  carrier,  if  his  horses  be  not  loaded,  and  he  refuse 
to  take  a  packet  proper  to  be  sent  by  a  carrier ;  and  I  have  known  such 
actions  maintained,  though  the  cases  are  not  reported.'     With  respect 

that,  u  ft  ourier  is  bound  to  reoeiTe  the  goodf  of  aU  persons  alike,  so,  as  incident  to  that  obUga- 
tion,  he  is  boand  to  allow  to  all  alike  the  same  opportunity  and  facilities  for  deliTering  goods : 
that  the  same  obligation  exists  as  to  passengers ;  and  that,  generallj,  the  carrier's  being  a  public 
bosinessp  the  earner  is  bonnd  to  treat  all  persons  alike :  that  the  treatment  of  the  plaintiff  was, 
as  against  him,  a  closing  of  the  railway,  within  the  meaning  of  s.  108  of  the  Railways  Claasei 
Consolidation  Act,  1S45,  8  A  9  Vict.  e.  SO,  and  s.  220  of  the  Midland  Railway  Company's  Act,  7 
A  8  Tict  c  ZTili,  the  word  '  railway'  by  the  interpretation  olanse  ef  each  act  [s.  S  of  the  former 
act,  and  s.  204  of  the  latter]  indnding  'works :'  and  that  the  road  into  and  in  a  station  vnder 
those  acts,  is,  when  not  lawfully  closed,  a  public  way  fbr  all  persons  having  lawAU  occasion  to  use 
it,  and  may  be  used  by  all  such  persons  alike." 

In  the  Queen's  Bench,  it  seems,  that  formerly,  where  there  were  cross>demurren,  the  party 
first  demurring  began  :  HUton  v.  Earl  GrauTille,  13  Law  Joum.  Q.  B.  193.  But,  in  this  covrt» 
and  also  in  the  Bzohequer,  the  rule  was,  thai  if  there  were  demurrers  on  both  sides,  the  plain- 
tiff began :  Franks  e.  Price,  0  Scott,  174 ;  Bourne  v.  Seymour,  17  C.  B.  337,  842  (E.  C.  L.  B.  toL 
84) ;  Williams  e.  Jarman,  13  M.  A  W.  128,t  2  D.  A  L.  212,  14  Law  Joum.  Exch.  160.  And,  in 
B  Tcry  recent  oase,  the  Court  of  Queen's  Bench  adopted  the  same  rule :  see  Halhead  «.  Yonn^ 
Q.  B.,  E.  T.  1850. 

(a)  And  see  Crouch  v.  The  London  and  North  Western  BaUway  Company,  14  C.  B.  265  (E.  C. 
L.  B.  Tol.  78). 
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to  the  case  of  a  *smith,  there  is  a  learned  note  of  my  Brother  p^.. 
Manaing's  to  the  case  of  Parsons  v.  Gingell,  4  C.  B.  665  (E.  C.  •■ 
L.  R,  Yol.  56),  in  which  he  intimates  that  the  authorities  do  not  support 
the  proposition.  In  the  case  of  an  inn-keeper,  there  is  no  question  that 
the  action  will  lie.  So  also  in  the  case  of  a  carrier ;  and  that  arises 
from  the  public  profession  which  he  has  made.  A  person  may  profess 
to  carry  a  particular  description  of  goods  only ;  for  instance,  cattle,  or 
dry  goods ;  in  which  case  he  could  not  be  compelled  to  carry  any  other 
kind  of  goods :  or,  he  may  limit  his  obligation  to  carrying  from  one 
place  to  another,  as,  from  Manchester  to  London,  and  then  he  would  not 
be  bound  to  carry  to  or  from  the  intermediate  places.  Still,  until  he 
retracts,  every  individual  (provided  he  tenders  the  money  at  the  time, 
and  there  is  room  in  the  conveyance)  has  a  right  to  call  upon  him  to 
receive  and  carry  goods  according  to  his  public  profession."  Here  the 
declaration  clearly  shows  a  breach  of  that  duty  on  the  part  of  the  defend- 
ants. In  the  case  of  a  carrier  who  collects  parcels  and  packages  for 
transmission  by  railway,  it  has  been  held  over  and  over  again  that  the 
company  are  bound  to  give  him  equal  facility  in  the  use  of  their  railway 
and  carriages  as  .they  afford  to  the  rest  of  the  public.(a)  [Jervis,  C.  J. 
— ^In  that  case,  the  collector  has  a  special  property  in  the  parcels  so 
intrusted  to  him,  and  which  the  company  refuse  to  carry.  Here,  the 
company  do  not  refuse  to  carry  the  passengers  brought  by  the  plaintiff's 
omnibus.]  Suppose  a  man  desirous  of  travelling  by  the  railway  is  unable 
to  walk, — has  he  not  a  right  to  be  carried  into  the  company's  station  in 
a  public  vehicle  ?  [Jbrvis,  C.  J. — He  would  no  doubt  have  a  right 
of  action  if  unduly  obstructed.  But  that  is  not  this  case.]  The 
*2d  section  of  The  Railway  and  Canal  Traffic  Act,  1854, 17  &  18  j.^  .g 
Vict.  c.  81,  shows  the  anxiety  of  the  legislature  to  compel  railway  ^ 
eompaniea  to  afford  all  reasonable  accommodation  to  persons  using  the 
railways :  it  enacts  that  '^  every  railway  company,  canal  company,  and 
railway  and  canal  company,  shall,  according  to  their  respective  powers, 
aiTord  all  reasonable  facilities  for  the  receiving  and  forwarding  and 
delivering  of  traffic  upon  and  from  the  several  railways  and  canals 
belonging  to  or  worked  by  such  companies  respectively,  and  for  the 
return  of  carriages,  trucks,  boats,  and  other  vehicles,  and  no  such  com- 
pany shall  make  or  give  any  undue  or  unreasonable  preference  or  advan- 
tage to  or  in  favour  of  any  particular  person  or  company,  or  any  parti- 
ctilar  description  of  traffiCf  in  any  respect  whatsoever,  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  particular 
description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or  disad- 
TiBtage  in  any  respect  whatsoever ;  and  every  railway  company,  &c.| 
bavmg  or  working  railways  or  canals  which  form  part  of  a  continuous 

(«)  See  Parker  r.  The  Great  Western  Railway  Company,  7  M.  A  G.  25S,  202  (E.  C.  L.  R.  Tol. 
49),  T  Seott,  N.  R.  SS6,  873;  Parker  v.  The  Great  Western  RaUway  Company,  11  C.  B.  645  (B. 
C.  L  R.  ToL  78),  and  Bdwards  v.  The  Great  Western  Railway  Company,  11  C.  B.  MS. 
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line  of  railway  or  canal  or  railway  and  canal  communication,  or  which 
have  the  terminus,  station,  or  wharf  of  the  one  near  the  terminus,  station, 
or  wharf  of  the  other,  shall  afford  all  due  and  reasonable  facilities  for 
receiving  and  forwarding  all  the  traffic  arriving  by  one  of  such  railways 
or  canals  by  the  other,  without  any  unavoidable  delay,  and  without  any 
such  preference  or  advantage,  or  prejudice  or  disadvantage,  as  aforesaid, 
and  so  that  no  obstruction  may  be  offered  to  the  public  desirous  of  using 
such  railways  or  canals  or  railways  and  canals  as  a  continuous  line  of 
communication,  and  so  that  all  reasonable  accommodation  may,  by  means 
of  the  railways  and  canals  of  the  several  companies,  be  at  all  times 
afforded  to  the  public  in  that  behalf."  [Jervis,  C.  J. — The  object 
of  that  act  was,  to  give  specific  remedies.  Growder,  J. — And  it 
^---j  *refers  entirely  to  persons  using  or  desirous  of  using  the  railway 

^  or  canal.]  The  fourth  count  refers  to  that  act,  though  it  is  not 
founded  upon  it,  but  is  based  on  the  common  law.  A  railway  is  a  public 
highway,  which  every  member  of  the  public  has  a  right  to  use.  [Jervis, 
C.  J. — Subject  to  the  company's  regulations.  What  right  can  an  omni- 
bus driver  have  to  go  upon  the  private  property  of  the  company  ?] 

Phipson  (with  whom  was  Maeaulaf/)y  contrct,  was  stopped  by  the 
court.(a) 
^-^^      Jervis,  C.  J. — I  am  of  opinion  that  the  defendants  are  ^entitled 

-^  to  the  judgment  of  the  court.  The  declaration  proceeds  upon  the 
assumption  that  the  station  is  the  private  property  of  the  railway  com- 
pany, subject  to  the  rights  of  the  public  using  the  railway.  It  is  not 
pretended  that  the  plaintiff  was  using  or  seeking  to  use  the  railway. 
What  right,  then,  can  he  have  to  say  to  the  company,  ^^  I  will  use  your 
private  property  for  my  profit  ?"  There  is  no  pretence  for  the  action. 
It  has  neither  principle  nor  any  colour  of  authority  to  sustain  it.  Nor 
does  the  17  &  18  Vict.  c.  31,  give  any  such  remedy  as  will  support  the 
fourth  count. 

(a)  The  pointe  whioh  were  marked  for  argament  on  the  part  of  the  defendanti,  were  as 
foUows  :— 

"  In  support  of  the  demnrrerB  to  the  lint,  seeond,  and  third  oovnts  respeetiTely,  the  defendants 
wUl  contend  that  neither  of  the  said  connts  discloses  an  j  cause  of  action ;  for,  Uiat  there  was  no 
da^  or  obligation  on  the  defendants  to  admit  the  plaintiff's  omnibus  into  the  interior  of  their 
station  for  the  purposes  or  on  the  occasions  therein  respectiTcly  mentioned. 

"  In  support  of  the  demurrer  to  the  fourth  count,  the  defendants  wiU  contend, — ^that,  by  The 
Railway  and  Canal  TraflSe  Act,  1854,  a  particular  and  exdnsiTc  remedy  is  prescribed  for 
breach  of  its  provisions  by  a  railway  company,  and  by  the  6th  section  of  that  act  no  other  pro- 
ceeding can  be  taken  except  by  the  means  and  in  the  manner  thereinbefore  prescribed, — and 
that  the  supposed  grieTance  or  causes  of  complaint  respectiTcly  are  not  yiolations  or  oontraTcn- 
tions  of  any  of  the  proTigions  of  the  said  act 

'*  The  same  points  will  be  urged  as  respects  the  first,  second,  and  third  counts,  if  the  plaintiff 
seeks  to  treat  the  grieranees  in  those  connts  respectiTcly  named  as  breaches  of  a  public  duty  in 
contravention  of  the  provisions  of  that  act 

"  In  support  of  the  second  plea,  the  defendants  wUl  contend  that  the  facts  therein  alleged, 
taken  together  with  the  averments  in  the  first,  second,  and  third  counts  respectively,  afford  ft 
sufiicient  justification  of  the  defendants'  refusal  to  admit  the  plaintilTs  omnibus,  there  being  no 
duty  or  obligation  on  the  defendants  to  permit  all  persons  who  may  wish  to  ply  to  or  from  their 
station,  to  bring  their  vehicles  into  the  private  ground  of  the  defendants." 
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Cbesswell,  J. — I  entirely  agree  with  the  Lord  Chief  Justice  that  this 
action  is  destitute  of  all  foundation  in  principle  or  authority.  The  plain- 
tiff had  no  intention  to  use  the  railway,  and  therefore  he  has  experienced 
no  obstruction  which  gives  him  any  right  of  action.  He  merely  desired 
that  other  persons  should  use  the  railway.  The  statute  17  &  18  Vict. 
c.  81  gives  remedies  of  a  particular  character  for  the  acts  thereby  in- 
tended to  be  guarded  against :  but  clearly  it  gives  no  action  such  as  this. 

Crowder,  J. — I  am  of  the  same  opinion.  This  is  not  an  action 
brought  by  a  person  wishing  to  travel  by  the  defendants'  railway  or  to 
send  goods  by  it ;  but  by  a  person  who  carries  to  and  from  the  railway 
persons  who  are  desirous  of  using  or  who  have  used  the  railway.  He 
clearly  is  not  a  person  who  can  complain  of  an  obstruction.  As  to  the 
fourth  count,  The  Railway  and  Canal  Traffic  Act,  1864,  is  confined  to 
the  affording  facilities  to  persons  using  or  desiring  to  use  a  railway  or 
canal.  If  any  obstruction  be  offered  in  such  a  case,  the  party  may  avail 
himself  of  the  remedy  provided  by  that  act. 

WiLLES,  J. — I  am  of  the  same  opinion.  This  action  '^'is  founded,  r^ccg 
upon  a  supposed  duty  on  the  part  of  the  defendants  to  permit  the  ^ 
plaintiff  to  come  upon  their  land, — a  duty  which  is  alleged  to  arise  from 
their  allowing  the  public  generally  to  do  so.  It  is  not  alleged  that  there 
has  been  any  dedication  of  this  place  to  the  public :  but  it  is  said  that 
it  is  the  duty  of  a  carrier  to  allow  persons  who  bring  passengers  or 
goods  to  be  carried,  to  enter  his  premises  for  the  purpose  of  delivering 
there  the  passengers  or  the  goods.  It  certainly  would  be  somewhat  ex- 
traordinary if  any  such  right  could  exist  in  one  to  whom  the  company 
owes  no  direct  duty^  but  who  merely  brings  to  the  station  the  individuals 
with  whom  the  company  contracts.  The  case  of  Pickford  v.  The  Grand 
Junction  Railway  Company,  8  M.  &  W.  372,t  shows  that  this  correlative 
duty  between  the  contracting  parties  is  essential  to  the  maintenance  of 
an  action  against  a  common  carrier  for  refusing  to  carry.  There  is 
another  ground  also  upon  which  this  action  is  not  maintainable :  An 
action  will  not  lie  at  the  suit  of  A.  for  the  breach  by  B.  of  a  duty  which 
he  owes  to  C.  I  remember  a  case  where  a  stage-coach  passenger  brought 
an  action  against  the  builder  of  the  coach  for  an  injury  sustained  by  him 
from  a  defect  in  the  veliicle.  And  the  answer  was,  that  an  action  would 
only  lie  as  between  the  parties  between  whom  the  contract  was  made. 

Judgment  for  the  defendants. 
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^^^^  *Sm  JOHN  BARKER  MILL,  Bart.,  Claimant;   HER  MA- 
^"J      JESTY'S  COMMISSIONER  in  Charge  of  the  NEW  FOREST, 
Objector.    April  80. 

An  allotment  of  waste  land  was  made  to  A.  under  an  endosare  act,  passed  in  1810.  In  respeet 
of  this  allotment,  A,  claimed  a  right  of  common  of  pastare  in  the  waste  lands,  and  a  right  of 
pannage  in  the  open  woods  of  the  New  Forest^  showing  an  enjoyment  for  the  ftall  period  of 
thirty  years,  as  of  right,  and  without  intermption,  mentioned  in  the  2  A  3  W.  4,  c.  71,  s.  1 : — 

Held,  that  the  claim  might  be  defeated  by  showing  the  oommenoement  of  the  enjoyment,  and 
that,  by  reason  of  the  statutes  9  i^  10  W.  3,  c  36,  s.  10,  and  1  Anne,  staL  1,  o.  7,  s.  5,  the 
right  claimed  could  not  hare  had  any  legal  origin  in  a  grant  from  the  Crown. 

The  commissioners  for  the  settlement  of  claims  upon  and  over  the 
New  Forest,  at  a  meeting  duly  convened  and  held  at  Southampton  on 
the  28th  of  December,  1855,  at  the  application  of  Sir  John  Barker  Mill, 
Bart.,  a  claimant  of  commonable  and  other  rights  over  the  said  forest, 
prepared  and  submitted  the  following  case  for  the  opinion  of  this 
court : — 

By  the  statute  17  &  18  Vict.  c.  49,  intituled  "An  act  for  the  settle- 
ment of  claims  upon  and  over  the  New  Forest," — after  reciting,  that, 
under  the  provisions  of  divers  former  acts  of  parliament,  certain  claims 
of  common  and  other  rights  in  and  over  the  said  New  Forest  had  been 
preferred  and  delivered,  and  certain  of  the  said  claims  objected  to,  and 
that  the  validity  or  invalidity  of  large  classes  of  the  said  claims  depended 
upon  the  settlement  of  certain  disputed  points  as  to  the  existence  or 
nature  of  the  rights  preferred  by  such  claims,  and  that  it  was  expedient 
that  commissioners  should  be  appointed  for  the  purpose  of  deciding  on 
the  claims  in  manner  thereinafter  mentioned, — ^it  is  enacted  that  the 
judge  of  the  county  court  of  Southampton,  and  two  barristers-at-law  to 
be  appointed  by  the  Lord  Chief  Justice  of  Her  Majesty's  Court  of 
Queen's  Bench,  should  be  commissioners  for  the  purposes  of  that  act,  to 
hear  and  determine  all  claims  to  common  and  other  rights  in  and  over 
the  said  forest,  and  their  decision  in  the  premises  should  be  iSnal,  and 
bind  all  parties  and  rights  whatsoever ;  and  it  is  declared  that  all  acts 
and  decisions  of  any  two  of  the  commissioners  should  be  taken  as  the 
*^11  ^^^  ^^  ^^  ^commissioners,  except  that,  in  case  they  should  differ 
-'  in  opinion  on  any  point  of  law  brought  before  them  affecting  any 
claim,  they  should,  on  the  application  of  the  party  objecting,  or  of  the 
party  claiming,  prepare  a  case,  to  be  submitted  to  Her  Majesty's  Court 
of  Common  Pleas,  to  be  argued  before  and  decided  on  by  the  said  court ; 
and  the  judgment  and  determination  of  such  court  should  be  taken  as 
the  judgment  of  the  commissioners. 

At  the  meeting  of  the  said  commissioners  above  mentioned,  held 
before  Charles  James  Gale,  Esq.,  the  judge  of  the  county  court  of 
Southampton,  and  James  Barstow,  Esq.,  one  of  the  commissioners  duly 
appointed  in  pursuance  of  the  powers  hereinbefore  mentioned,  a  claim 
was  duly  made  by  the  said  Sir  John  Barker  Mill,  to  have,  for  himself. 


18  COMMON  BENCH.    (9  J  SCOTT.)  61 

and  for  the  farmers  and  tenants  of  a  tenement  whereof  the  said  Sir  John 
Barker  Mill  was  seised  in  fee-simple,  consisting  of  a  messuage  and  about 
twenty-five  acres  of  land  in  the  parish  of  Eling,  without  the  metes  of 
the  forest,  and  according  to  the  assize  of  the  forest,  a  right  of  common 
of  pasture  in  all  the  waste  lands  and  open  places  of  our  lady  the  Queen 
within  the  said  forest,  for  all  commonable  cattle  (except  sheep  and  goats) 
levant  and  couchant  in  and  upon  the  said  tenement,  and  also  a  right  of 
common  of  mast  in  the  time  of  pannage  in  all  the  open  and  unenclosed 
wood  and  wood  lands  of  our  said  lady  the  Queen  in  the  said  forest,  for 
an  hog9  and  pigs  ringed  levant  and  couchant  in  and  upon  the  same  tene- 
ment, as  to  the  said  tenement  and  lands  belonging  and  appertaining. 

In  support  of  this  claim,  the  counsel  for  the  claimant  called  witnesses 
who  proved  to  the  satisfaction  of  the  commissioners,  that,  for  the  full 
period  of  thirty  years  next  before  the  making  of  the  said  claim,  and 
upwards,  and  np  to  the  said  28th  of  December,  1855,  the  claimant  and 
bis  farmers  and  tenants  of  the  said  tenement  and  lands  had  actually 
taken  and  enjoyed,  as  claiming  *right  thereto,  without  interruption,  ^^^^ 
the  rights,  profits,  and  benefits  mentioned  in  the  aforesaid  claim.     ^ 

The  counsel  for  the  commissioner  in  charge  of  the  forest  objecting  on 
behalf  of  the  Crown,  on  cross-examination  of  the  witnesses,  proposed 
to  show  that  the  said  tenement,  consisting  of  twenty-five  acres  as  afore- 
said, was  previous  and  up  to  the  year  1810  unenclosed  waste  land,  par- 
cel of  the  wastes  of  the  manor  of  Langley,  then  belonging  to  Sir  Charles 
Mill,  Bart.,  the  immediate  predecessor  of  the  claimant,  and  that  the  said 
wastes  (with  other  wastes)  were  enclosed  under  the  provisions  of  a  local 
act  of  parliament  passed  in  the  year  1810  ;(a)  and  that  the  said  twenty- 
five  acres  of  land  were  allotted  by  the  enclosure  commissioners  to  the 
Baid  Sir  Charles  Mill  in  fee-simple,  and  were  about  forty  years  ago  en- 
closed by  him  under  the  provisions  of  the  said  local  act ;  and  that  the 
enjoyment  of  the  said  rights,  profits,  and  benefits  had  commenced  sub- 
sequently to  such  enclosure,  and  since  the  year  1810 :  and  it  was  con- 
tended on  behalf  of  the  Crown,  that,  inasmuch  as  the  rights,  profits, 
and  benefits  had  been  first  taken  and  enjoyed  since  1810,  the  claim  set 
up  under  Lord  Tenterden's  Act,  2  &  3  W.  4,  c.  71,  was  in  point  of  law 
unBustainable,  by  reason  of  the  provisions  of  the  statutes  1  Anne,  c.  7, 
8.  5,  and  9  &  10  W.  8,  c.  36,  s.  10. 

The  counsel  for  the  claimant  objected  to  the  evidence  the  Crown  pro- 
posed to  adduce,  on  the  ground  that  it  was  inadmissible  and  immaterial, 
and  could  not  defeat  or  destroy  the  rights  claimed ;  and  that  a  good 
title  to  such  rights  had  been  established  under  the  provisions  contained 
in  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  s.  1. 

The  commissioners  differed  in  opinion  on  the  point  of  law  thus  brought 
before  them;   Mr.  Commissioner  Gale  being  of  opinion,  that,  by  the 

(a)  60  G.  S,  e.  Ixiv.,  "  An  act  for  enclosing  lands  in  the  parishes  of  Eling  and  Fawley,  in  the 
«0Qnty  of  Soathampton." 
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• 

♦fi^l  ^P®^^*^^^  *^f  the  2  &  3  *W.  4,  c.  71,  s.  1,  the  claimant  was  entitled 
■'  to  the  rights  he  claimed,  and  that  the  evidence  oifered  hy  the  Crown 
was  not  material ;  and  Mr.  Commissioner  Barstow  being  of  opinion  that 
the  claimant  was  not  entitled  bj  the  operation  of  that  statute,  inasmuch 
as  the  evidence  was  material,  if  true, — which  for  the  purposes  of  this 
case  is  admitted. 

The  opinion  of  the  court  was  therefore  requested  upon  the  above  point 
of  law  upon  which  the  commissioners  so  differed,  and  judgment  was  to 
be  entered  accordingly. 

Montague  Smith  (with  whom  was  W.  Hodges\  for  the  claimant.(a)— 
The  question  turns  upon  the  1st  section  of  the  Prescription  Act,  2  4  3 
W.  4,  c.  71,  which,  after  reciting  that,  "  whereas  the  expression  '  time 
immemorial,  or  time'whereof  the  memory  of  man  runneth  not  to  the 
contrary,'  is  now  by  the  law  of  England  in  many  cases  considered  to 
include  and  denote  the  whole  period  of  time  from  the  reign  of  King 
Richard  the  First,  whereby  the  title  to  matters  that  have  been  long 
enjoyed  is  sometimes  defeated  by  showing  the  commencement  of  sach 
enjoyment,  which  is  in  many  cases  productive  of  inconvenience  and 
injustice,"  for  remedy  thereof,  enacts  "that  no  claim  which  may  be  law- 
fully made  at  the  common  law,  by  custom,  prescription,  or  grant,  to  any 
right  of  common  or  other  profit  or  benefit  to  be  taken  and  enjoyed  from 
or  upon  any  land  of  our  sovereign  lord  the  King,  his  heirs  or  successors, 
*fi4.1  ^^  *^y  '*^^  being  parcel  *of  the  duchy  of  Lancaster  or  of  the 
-*  duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or  body 
corporate,  except  such  matters  and  things  as  are  herein  specially  provided 
for,  and  except  tithes,  rent,  and  services,  shall,  where  such  right,  profit, 
or  benefit  shall  have  been  actually  taken  and  ei\]oyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  ftdl  period  of  thirty 
year9y  be  defeated  or  destroyed  by  showing  only  that  such  right,  profit, 
or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to  such  period  of 
thiity  years,  but  nevertheless  such  claim  may  be  defeated  in  any  other 
way  by  which  the  same  is  now  liable  to  be  defeated ;  and,  when  such 
right,  profit,  or  benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid 
for  the  full  period  of  iixty  yearSy  the  right  thereto  shall  be  deemed  abso- 
lute and  indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and 
enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing."  This  is  a  right  of  common  or  profit  & 
prendre  over  lands  of  a  forest,  which  may  have  had  by  the  common  law 
a  lawful  origin  in  custom,  grant,  or  prescription.  That  a  right  of  com- 
mon or  of  pannage  may  exist  in  a  forest,  there  is  abundant  authority  to 
show.    But  it  will  be  said  that  a  grant  cannot  be  presumed  in  this  case, 

(a)  Tbe  points  marked  for  argoment  on  tbe  part  of  the  olalmanti  were, — 
"  1.  That,  under  the  proTisiont  of  the  Preseription  Act,  3  A  S  W.  4,  c.  71,  the  elaimant  ii 
entitled  to  the  right  of  common  mentioned  in  the  caee  as  being  claimed  hj  him : 
"S.  That  the  CTtdenoe  adduced  on  behalf  of  the  Crown  was  inadmissible  and  immaterial: 
"S.  That  the  opinion  expressed  by  Mr.  Commissioner  Gale  is  correct" 
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becanae  of  the  statutes  1  Anne,  c.  7,  s.  5,  and  9  &  10  W.  3,  c.  36,  s. 
10.  [Jervis,  C.  J. — I  doubt  whether  by  the  comraon  law  this  might  be 
the  subject  of  a  grant.  The  lord  of  a  manor  cannot  derogate  from  the 
rights  of  the  commoners  by  granting  a  part  of  the  common.]  The 
statute  limits  the  time  required  for  enjoyment,  but  the  origin  of  the  right 
claimed  must  still  be  defined.  A  somewhat  similar  question  arose  upon 
the  1st  section  of  the  tithe  prescription  act,  2  &  3  W.  4,  c.  100,  in  Salkeld 
V.  Johnson,  2  C.  B.  749  (E.  C,  L.  R.  vol.  52),  and  2  Exch.  256.t  The 
1  Anne,  stat.  1,  c.  7,  s.  5, — reciting  that  "whereas  the  necessary  expenses 
of  supporting  the  *crown,  or  the  greatest  part  of  them,  were  for-  ^^nr 
merly  defrayed  by  a  land  revenue,  which  hath  from  time  to  time  *- 
been  impaired  and  diminished  by  the  grants  of  former  kings  and  queens 
of  this  realm ;  so  that  Her  Majesty's  land  revenue  at  present  can  afford 
very  little  towards  the  support  of  her  government ;  nevertheless,  from 
time  to  time,  upon  the  determination  of  the  particular  estates  whereupon 
many  reversions  and  remainders  in  the  crown  do  now  depend  or  expect, 
and  by  such  lands,  tenements,  and  hereditaments,  as  may  hereafter 
descend,  escheat,  or  otherwise  accrue  or  come  to  Her  Majesty,  her  heirs 
or  successors,  the  land  revenues  of  the  crown  in  fines,  rents,  and  other 
profits  thereof,  may  hereafter  be  increased,  and  consequently  the  burthen 
upon  the  estates  of  the  subjects  of  this  realm  may  be  eased  and  lessened 
in  all  future  provisions  to  be  made  for  the  expenses  of  the  civil  govern- 
ment,"— to  the  end  "  that  the  land  revenues  of  the  crown  may  be  pre- 
served, improved,  and  increased  for  the  best  advantage  thereof,"  enacts 
^^  that  all  and  every  grant,  lease,  or  other  assurance  which  shall  be  made 
or  granted  by  Her  Majesty,  her  heirs  or  successors,  of  any  manors, 
messuages,  lands,  tenements,  rents,  tithes,  woods,  or  other  hereditaments 
(advowsons  of  churches  and  vicarages  only  excepted),  within  the  king- 
dom of  England,  &c.,  or  any  of  them,  or  any  part  thereof,  now  belonging 
or  hereafter  to  belong  to  Her  Majesty,  her  heirs  or  successors,  or  to  any 
other  person  or  persons  in  trust  for  Her  Majesty,  her  heirs  or  successors, 
in  possession,  reversion,  remainder,  use,  or  expectancy,  whether  the  same 
be  or  shall  be  in  right  of  the  crown  of  England,  or  as  part  of  the  prin- 
cipality of  Wales,  or  of  the  duchy  or  county  palatine  of  Lancaster,  or 
otherwise  however,  to  any  person  or  persons,  body  politic  or  corporate 
whatsoever,*  whereby  any  estate  or  interest  whatsoever,  in  law  or  equity, 
shall  or  may  pass  from  Her  Majesty,  her  heirs  or  successors,  shall  be 
utterly  *void  and  of  none  effect,  unless  such  grant,  lease,  or  assur-  ^^^^ 
ance  be  made  for  some  term  or  estate  not  exceeding  one-and-thirty  ^ 
years,  or  three  lives,  or  for  some  term  of  years  determinable  upon  one, 
two,  or  three  lives ;  and  unless  such  grant,  lease,  or  assurance  respectively 
be  made  to  commence  from  the  date  or  making  thereof;  and,  if  such 
grant,  lease,  or  assurance  be  made  to  take  effect  in  reversion  or  expect- 
ancy, that  then  the  same,  together  with  the  estate  or  estates  in  possession 
of  and  in  the  premises  therein  contained  do  not  exceed  three  lives  or 
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the  term  of  thirty-one  years  in  the  whole ;  and  unless  such  grant,  lease, 
or  assurance  respectively  be  so  made  that  the  tenant  be  liable  to  punish- 
ment for  waste ;  and  unless  there  be  reserved  upon  every  such  grant, 
lease,  or  assurance  respectively  the  ancient  or  most  usual  rent,  or  more, 
or  such  rent  as  hath  been  reserved,  yielded,  and  paid  for  such  of  the  said 
manors,  messuages,  lands,  tenements,  rents,  tithes,  or  other  hereditaments 
as  shall  be  therein  contained,  for  the  greater  part  of  twenty  years  before 
the  making  thereof;  and,  where  no  such  rent  shall  have  been  reserved 
or  payable,  that  then  upon  every  such  grant,  lease,  or  assurance,  there 
be  reserved  a  reasonable  rent,  not  being  under  the  third  part  of  the  clear 
yearly  value  of  such  of  the  said  manors,  messuages,  lands,  tenements, 
tithes,  or  other  hereditaments  as  shall  be  contained  in  such  lease  or  grant ; 
and  unless  such  respective  rents  be  made  payable  to  Her  Majesty,  her 
heirs  or  successors,  who  shall  make  such  lease  or  grant,  and  to  her  or 
their  heirs  or  successors,  during  the  whole  term  or  time  of  the  continu- 
ance thereof  respectively."  One  question  will  be,  whether  that  provi- 
sion would  extend  to  a  grant  like  this.  [ Jervis,  C.  J. — The  other  statute 
is  the  stronger  one.]  The  10th  section  of  the  9  &  10  W.  3,  c.  36,(a)  is 
^^--.  as  follows : — "  And,  to  the  *end  the  said  forest  and  premisses  may 

-"  be  perpetually  estated  and  preserved  in  the  Crown  for  publick  use  as 
aforesaid,  and  may  not  be  granted  to  any  private  use  or  benefit,  be  it 
further  enacted,  that,  in  case  any  person  or  persons  whatsoever  shal  pre- 
sume to  take  or  shal  obtain  any  gift,  grant,  estate,  or  interest,  of  or  in  the 
said  inclosures  or  wasts,  or  any  woods  or  trees  growing  thereon,  every 
such  gift,  grant,  estate,  or  interest,  shall  ipso  facto  be  null  and  void,  and 
the  person  or  persons  so  taking  or  obtaining  the  same  shal  be  and  is 
hereby  made  and  declared  utterly  disabled  and  incapable  to  have,  hold, 
or  enjoy  any  such  gift,  grant,  estate,  or  interest,  and  shal  also  forfeit 
treble  the  value  of  any  such  gift  or  grant,  to  him  or  them  which  ^al 
first  sue  for  the  same  in  any  of  His  Majesty's  courts  of  record,  wherein 
no  essoign  or  wager  of  law  shal  be  allowed  the  defendant,  and  shall  also 
be  incapable  of  holding  or  enjoying  any  office  or  imployment  whatsoever." 
It  cannot  be  contended  that  that  section  does  not  apply  to  a  profit  h 
'prendre.  The  right  claimed  in  this  ca^e,  therefore,  could  not  be  claimed 
by  grant.  If,  but  for  that  statute,  there  might  have  been  a  valid  grant, 
there  can  be  no  reason  why  the  claimant  should  not  have  a  title  by  pre- 
scription within  the  meaning  of  Lord  Tenterden's  act. 

W.  H.  Willes  (with  whom  were  the  Attorney  and  Solicitor-GreneraV)y 
contri.(6) — The  right  in  question  is  claimed  in  respect  of  twenty-five 


(a)  In  the  Statutes  of  the  Realm  called  "9  Gal.  3,  c.  33/'  "An  act  for  the  increase  and 
preservation  of  timber  in  the  New  Forest,  in  the  county  of  Southampton." 

(6)  The  points  marked  for  argument  on  the  part  of  the  objector,  were, — 

"  I.  That  the  claimant  could  not  by  virtue  of  the  2  A  3  W.  4,  e.  71,  acqnire  the  rights  claimed 
by  him : 

"  2.  That  the  evidence  showing  the  period  at  which  the  rights  claimed  were  first  enijoyed,  was 
material." 
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acres  of  land  enclosed  under  an  act  of  parliament  in  the  year  1810. 
The  answer  is,  that  the  enjoyment  of  that  right  commenced  subse- 
quently to  the  year  1810.  The  very  foundation  of  *prescription  r^^oo 
is,  the  presumption  of  a  grant :  it  is  essential  to  its  existence  that  *- 
it  might  have  had  a  legal  origin.  In  2  Bl.  Com.  33,  it  is  said  :  "  Com- 
mon appendant  is  a  right  belonging  to  the  owners  or  occupiers  of  arable 
land,  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon  the 
lands  of  other  persons  within  the  said  manor.  Common  appurtenant 
ariseth  from  no  connexion  of  tenure,  nor  from  any  absolute  necessity : 
but  may  be  annexed  to  lands  in  other  lordships,  or  extend  to  other 
beasts  besides  such  as  are  generally  .commonable;  as,  hogs,  goats,  or 
the  like,  which  neither  plough  nor  manure  the  ground.  This,  not 
arising  from  any  natural  propriety  or  necessity,  like  common  append- 
ant, is  therefore  not  of  general  right,  but  can  only  be  claimed  by  imme- 
morial usage  and  prescription,  which  the  law  esteems  suflBcient  proof  of 
a  special  grant  or  agreement  for  the  purpose."  It  is  admitted,  that, 
but  for  Lord  Tenterden's  act,  the  thirty  years'  enjoyment  would  have 
conferred  no  right.  The  first  section  of  that  act  enacts  that  no  claim 
which  may  be  lawfully  made  at  the  common  law,  by  custom,  prescrip- 
tion, or  grant,  to  any  right  of  common,  &c.,  where  such  right  shall  have 
been  enjoyed  for  thirty  years,  shall  be  defeated  or  destroyed  by  showing 
only  that  such  right  was  first  enjoyed  at  any  time  prior  to  such  period 
of  thirty  years.  That  does  not  preclude  a  party  from  showing  that  the 
enjoyment  commenced  at  a  time  when  it  could  not  legally  have  origi- 
nated,— that  it  was  illegal  in  its  inception.  In  The  Mayor  of  Kingston- 
upon-HuU  V.  Horner,  Cowp.  102,  108,  Lord  Mansfield  says :  "  In  the 
case  of  prescription,  if  it  be  time  out  of  mind,  a  jury  is  bound  to  con- 
clude the  right  from  that  prescription,  if  there  could  be  a  legal  com- 
mencement of  the  right.  But  any  written  evidence  showing  that  there 
was  a  time  when  the  prescription  did  not  exist,  is  an  answer  to  a  claim 
founded  on  prescription."  Assuming,  then,  as  Parke,  B.,  does  in  Bright 
V.  Walker,  1  C.  M.  *&  R.  211,t  that  Lord  Tenterden's  act  creates  r-^^q 
a  new  time  of  legal  memory,  it  is  plain  that  the  prescription  may  •- 
be  defeated  by  showing,  that,  at  the  time  of  the  commencement  of  the 
enjoyment,  it  could  have  had  no  legal  origin.  Goodtitle  d.  Parker  v, 
Baldwin,  11  East,  488,  is  a  strong  authority  to  show  that  there  can  be 
no  presumption  in  favour  of  the  acquisition  of  such  a  right  as  this, 
against  the  express  prohibition' of  a  statute.  The  intention  of  the  legis- 
lature is  apparent,  that,  after  the  passing  of  the  9  &  10  W.  8,  c.  36, 
the  New  Forest  should  be  preserved  to  the  public,  and  that  no  subject 
should  acquire  any  interest  therein  by  grant.  [Jervis,  C.  J. — The 
statute  of  W.  3  in  efiect  says  that  no  right  of  common  shall  be  created 
over  the  New  Forest.  Lord  Tenterden's  act  clearly  was  not  intended 
to  repeal  that,  and  to  permit  such  a  right  to  be  acquired  by  thirty 
years*  enjoyment.]    This  is  what  the  court  are  invited  to  do. 
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M.  Smithy  in  reply. — There  is  no  repugnancy  in  presuming  that  this 
right  might  have  had  a  legal  origin.  The  object  of  Lord  Tenterden's 
act  was,  to  get  rid  of  all  presumptions ;  and  its  utility  will  be  much 
impaired  by  the  adoption  of  the  narrow  construction  contended  for  on 
the  other  side. 

Jervis,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  must 
be  against  the  claimant, — that  the  evidence  offered  on  the  part  of  the 
Crown  was  admissible,  and  that  the  right  in  question  was  not  acquired 
under  the  2  &  3  W.  4,  c.  71,  s.  1.  I  entertain  considerable  doubt 
whether,  it  appearing  that  the  enclosure  of  the  twenty-five  acres  in 
question  took  place  since  the  time  of  W.  3,  Lord  Tenterden's  act  could 
apply  at  all,  inasmuch  as  to  hold  that  it  does  apply  would  be  repealing 
by  general  words  an  express  and  positive  enactment  that  there  shall  be 
i^PTCK-i  no  such  grant.  It  is,  however,  *unnece8sary  to  give  any  opinion 
^  upon  that  matter,  because  I  am  of  opinion,  that,  assuming  that 
Lord  Tenterden's  act  does  apply,  still  the  claim  cannot  be  supported. 
It  is  not  sought  to  be  defeated  or  destroyed  by  showing  only  that  the 
right,  profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 
the  period  of  thirty  years ;  but  by  showing  that  it  never  had  any  legal 
existence.  I  do  not  stop  to  inquire  whether  or  not  there  could  be  a 
right  of  common  as  appurtenant  to  common.  If  it  could  exist  in  point 
of  law,  it  is  untrue  in  point  of  fact  to  say  that  the  right  existed  prior  to 
1810,  because  there  was  no  allotment  until  after  that  date.  We  must, 
therefore,  take  it  that  the  enjoyment  of  the  right  claimed  commenced 
after  the  year  1810.  Here,  then,  we  have  a  common  enclosed,  which 
could  not  carry  common.  There  could  therefore  be  no  prescription. 
Nor  could  there  be  any  grant,  seeing  that  the  Crown  is  by  the  statute 
incapacitated  from  making  a  grant.  The  effect  of  the  argument  on  the 
part  of  the  claimant,  is,  that  you  are  to  get  indirectly  from  the  Crown, 
through  the  laches  of  its  oflBcers,  that  which  the  Crown  itself  could  not 
confer  directly.  I  am  clearly  of  opinion  that  Lord  Tenterden's  act 
does  not  give  the  claimant  the  right  he  claims. 

Cresswell,  J. — I  am  entirely  of  the  same  opinion.  It  seems  to  be 
imagined  by  Mr.  Smith,  that,  because  you  cannot  defeat  a  claim  which 
may  be  lawfully  made  at  the  common  law,  by  custom,  prescription,  or 
grant,  to  any  right  of  common  or  other  profit  a  prendre,  by  showing 
only  that  such  right  or  profit  was  first  .taken  or  enjoyed  at  any  time 
prior  to  the  period  of  thirty  years,  therefore  you  cannot  defeat  it  at  all. 
I  do  not  find  that  stated  in  Lord  Tenterden's  act.  There  is  no  attempt 
in  this  case  to  defeat  the  claim  by  showing  only  its  origin,  but  by  show- 
ing that  it  never  could  have  had  a  legal  origin. 

utiTj-i       *Crowder,  J. — I  incline  to  think  with  the  Lord  Chief  Justice 

that  the  provision  in  the  9  &  10  W.  3,  c.  36,  s.  10,  is  such  that 

Lord  Tenterden's  act  could  not  apply  to  this  case.     But  I  do  not  wish 

to  be  understood  as  deciding  the  question  upon  that  view  j  though  it 
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seems  to  me  that  it  would  be  a  pretty  strong  construction  of  the  latter 
statute  to  hold  it  to  operate  a  repeal  of  the  former.  But  it  appears  to 
me  that  what  was  offered  in  evidence  here,  was,  not  only  for  the  purpose 
of  showing  the  commencement  of  the  enjoyment  of  the  right  claimed, 
but  for  the  purpose  of  showing  that,  and  also  showing  that  the  tenement 
as  appurtenant  to  which  the  right  was  claimed  only  had  existence  as  it 
now  exists  forty  years  ago.  I  think  the  evidence  offered  was  sufficient 
to  defeat  the  right,  and  consequently  that  Lord  Tenterden's  act  does 
not  apply. 

WiLLES,  J. — I  am  of  the  same  opinion.  What  was  done  here  was  in 
fact  this, — it  was  shown  that  the  enjoyment  commenced  in  1810,  so  that 
it  could  not^ive  rise  to  the  right  claimed,  and  that  it  was  impossible 
that  any  legal  grant  of  the  right  could  have  existed. 

Judgment  for  the  objector. 


*HILL  V.  MOUNT.    May  6.  [*72 

hy  an  agreement  between  A.  and  B.,  it  was  agreed  that  A.  should  do  all  acts  necessary  (except 
the  advance  of  money)  for  the  purpose  of  procuring  and  perfecting  certain  letters  patent,  and 
should  immediately  after  the  tame  were  procured  execute  an  assignment  of  one-third  share 
therein  to  B. :  and  B.  agreed  to  pay  idl  fees  and  disbursements  that  might  be  necessary 
for  procuring  the  letters  patent,  enrolling  the  specification,  and  otherwise  in  perfecting  the 
same. 

By  the  16  A  17  Viot  c.  5,  s.  2,  it  is  enacted  that  all  letters  patent  shall  be  made  subject  to  the 
condition  that  the  same  shall  be  void,  and  the  privileges  thereby  granted  shall  cease  and  deter- 
mine, at  the  end  of  three  years  and  seven  years  respectively,  unless  there  be  paid  before  the 
expiration  of  the  said  three  and  seven  years  respectively  two  several  sums  of  50/.  and  100/.  oa 
therein  mentioned : — 

Held,  that  the  execution  of  an  assignment  by  A.  was  the  whole  consideration  for  the  undertaking 
of  B.  to  pay  the  sums  mentioned  in  that  section;  and,  consequently,  a  condition  precedent  to 
his  right  to  sne  B.  for  the  non-payment  thereof. 

Ths  first  count  of  the  declaration  stated,  that  a  certain  agreement  in 
writing  was  made  and  entered  into  by  and  between  the  plaintiff  and 
defendant,  which  agreement  was  in  the  words  and  figures  following,  that 
is  to  say :  "  Memorandum  of  agreement  made  the  8th  of  October,  1852, 
between  Christopher  Hill,  of  New  Swindon,  in  the  county  of  Wilts,  rail- 
way superintendent,  of  the  one  part,  and  Francis  William  Mount,  of  No. 
10,  Clements  Lane,  Lombard  Street,  in  the  city  of  London,  gentleman, 
of  the  other  part :  Whereas  the  said  Christopher  Hill  has  lately  invented 
certun  improvements  in  the  manufacturing  of  lubricating  matters,  and 
has  applied  to  the  said  Francis  William  Mount  to  assist  him,  as  well  in 
securing  the  benefit  of  the  said  invention  by  means  of  letters  patent,  or 
grants  in  the  nature  thereof,  for  Great  Britain  and  foreign  kingdoms 
and  republics,  as  in  making  the  said  invention  known,  and  in  bringing 
the  same  to  a  profitable  result,  which  he  the  said  Francis  William  Mount 
hath  consented  and  agreed  to  do  upon  and  subject  to  the  terms  and 
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stipulations  hereinafter  contained :  It  is,  therefore,  agreed  and  declared 
between  the  parties  hereto  in  manner  following,  that  is  to  say,  that  the 
said  Christopher  Hill  shall  and  will  do  all  necessary  acts,  matters,  and 
things,  excepting  the  advance  of  money,  as  inventor,  for  the  purpose  of 
♦7^1  procuring,  securing ^  and  perfecting,  letters  patent,  and  *grants  in 
■^  the  nature  thereof,  for  Great  Britain  and  foreign  parts  as  afore- 
said, and  shall,  immediately  after  the  same  are  procured,  make  and 
execute  to  the  said  Francis  William  Mount,  or  his  nominee,  a  full  and 
effectual  assignment  and  assurance  of  and  in  one  undivided  third  ^art  or 
share  of  and  in  the  said  letters  patent,  or  grants  in  the  nature  thereof, 
and  of  and  in  all  the  benefit  and  advantage  to  be  derived  from  the  same : 
That  the  said  Francis  William  Mount  shall  and  will,  out  of  his  moneys, 
bear,  pay,  and  discharge  all  fees  and  disbursements  that  may  be  neces- 
sary for  procuring  the  said  letters  patent,  or  grants  in  the  nature  thereof, 
and  of  enrolling  the  specification,  and  otherwise  in  perfecting  the  same ; 
and  shall  and  will  give  his  time,  and  use  his  best  exertions,  separately 
and  conjointly  with  the  said  Christopher  Ilill,  in  making  the  invention 
known,  and  generally  in  bringing  the  same  to  a  profitable  result:  That 
all  sums  of  money,  except  for  the  purposes  aforesaid,  that  may  be 
advanced  by  the  said  Francis  William  Mount  in  reference  to  the  said 
invention,  shall  be  repaid  or  retained  by  him  out  of  the  first  returns  and 
produce  of  the  said  invention,  and  before  any  division  be  made  in  respect 
thereof:  That  it  shall  be  optional  on  the  part  of  the  said  Francis  Wil- 
liam Mount  whether  or  not  he  will  bear  or  pay  the  expense  of  any 
foreign  patent,  or  grants  in  the  nature  thereof ;  and,  in  the  event  of  his 
neglecting  or  omitting  for  the  space  of  fourteen  days  after  being 
required  by  the  said  Christopher  Hill  by  notice  in  writing  so  to  do,  he 
shall  in  respect  of  such  country  forfeit  all  right  to  the  said  invention, 
and  the  said  Christopher  Hill  shall  be  in  all  respects  at  liberty  to  pro- 
ceed therein  as  if  this  agreement  had  not  been  made :  That  the  said 
Francis  William  Mount  shall  transact  all  necessary  business  in  England 
as  solicitor  in  reference  to  the  said  invention,  in  negotiating  the  sale 
♦thereof,  or  in  granting  any  license  or  licenses  thereunder,  with- 
out making  any  charge  against  the  said  Christopher  Hill  for  the 
same,  beyond  his  actual  outlay :  That,  in  the  event  of  the  said  Christo- 
pher Hill  refusing  or  neglecting  to  do  all  and  every  necessary  act  as 
inventor  for  perfecting  any  patent  or  patents  or  grants,  he  shall  forfeit 
the  sum  of  501.  in  each  and  every  case  :  That  neither  of  the  parties  shall 
sell  or  dispose  of  his  interest,  or  enter  into  any  contract  or  agreement 
for  the  sale  of  his  interest  in  any  patent  relative  to  the  said  invention, 
without  giving  the  other  of  them  the  option  of  purchasing  the  same,  and 
allowing  ten  days  for  the  exercise  of  such  option ;  nor  grant  or  enter 
into  any  contract  or  agreement  to  grant  license  or  licenses  for  the  use 
of  the  same,  without  the  knowledge  and  consent  of  the  other  of  them : 
That  the  said  Christopher  Hill  shall  and  will  execute  to  the  said  Francis 
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William  Mount,  his  executors  or  administrators  or  assigns,  upon  any 
reasonable  request,  such  further  or  other  assurance  or  assignment  for 
more  effectually  assuring  or  assigning  the  said  one-third  share  of  and  in 
the  said  invention  and  any  letters  patent  for  the  same."  Averment, 
that  the  said  Christopher  Hill  in  the  said  agreement  mentioned  is  the 
plaintiff,  and  the  said  Francis  William  Mount  in  the  said  agreement 
mentioned  is  the  defendant ;  that,  after  the  making  of  the  said  agree- 
ment, and  before  the  commencement  of  this  suit,  it  was  necessary  to  pay 
a  certain  sum  of  money,  to  wit,  the  sum  of  50Z.,  for  the  procuring  and 
perfecting  the  said  letters  patent  in  and  for  Great  Britain, — of  which 
the  defendant  then  had  notice ;  that,  before  the  commencement  of  this 
suit,  the  plaintiff  had  done  and  performed  all  things  on  his  part  to  be 
done  and  performed  to  entitle  him  to  sue  in  this  action  the  defendant 
upon  his  said  agreement,  for  not  paying  the  said  sum  of  money  in  pur- 
suance of  the  said  '^'agreement,  and  the  plaintiff  had  always  been  p^.. 
ready  and  willing  to  do  all  things  which  it  was  necessary  he  should  ^ 
be  ready  and  willing  to  do  to  entitle  him  to  sue  the  defendant  in  this 
action  for  the  non-payment  of  the  said  sum  of  money  in  accordance  with 
his  said  agreement ;  yet  that  the  defendant  did  not,  although  a  reason- 
able time  for  that  purpose  had  elapsed  before  the  commencement  of  this 
suit,  bear,  pay,  or  discharge  the  said  sum  of  money  in  pursuance  of  his 
said  agreement,  at  the  said  time  when  he  agreed  to  pay  it  by  the  said 
agreement,  or  at  any  other  time,  but  always  wholly  neglected  and  refused 
80  to  do ;  whereby  the  plaintiff  was  put  to  much  trouble,  inconvenience, 
and  expense,  in  raising  money  to  pay  the  said  sum  of  money  which  the 
defendant  ought  to  have  paid  as  aforesaid,  and  the  plaintiff  was  himself 
obliged  to  pay  and  did  pay  the  said  sum  of  50Z. 

The  defendant  pleaded, — first,  as  to  the  first  count,  that  the  agree- 
ment in  that  count  mentioned  was  made  after  the  passing  and  coming 
into  operation  of  The  Patent  Law  Amendment  Act,  1862  [15  &  16  Vict. 
c.  83],  and  that,  after  the  making  of  the  said  agreement,  and  after  the 
passing  and  coming  into  operation  of  a  statute  passed  in  the  sixteenth 
year  of  the  reign  of  our  Lady  the  now  Queen,  intituled  "  an  act  to  sub- 
stitute stamp-duties  for  fees  on  passing  letters  patent  for  inventions,  and 
to  provide  for  the  public  use  of  certain  indexes  of  specifications  [16  & 
17  Vict.  c.  5]",  the  plaintiff  procured  letters  patent  in  respect  of  the 
said  invention  for  Great  Britain  and  Ireland,  and  the  same  were  dulv 
granted  to  him ;  and  that  the  money  which  the  plaintiff  in  the  said  first 
count  charged  the  defendant  with  neglecting  and  refusing  to  pay,  was 
money  required  for  the  payment  of  the  50Z.  which  by  the  provisions  of 
the  said  statute  passed  in  the  sixteenth  year  of  the  reign  of  our  Lady 
the  now  Queen  is  made  payable  before  the  *expiration  of  the  third  r^mr^ 
year  from  the  date  of  the  letters  patent,  as  and  for  stamp-duty,  ^ 
and  not  otherwise ;  and  that,  save  as  aforesaid,  it  was  not  necessary  to 
pay  such  money,  or  any  part  thereof;  and  so  the  defendant  said  that  it 
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was  not  necessary  to  pay  snch  money,  or  any  part  thereof,  for  procuring 
or  perfecting  the  said  letters  patent,  within  the  true  intent  and  meaning 
of  the  said  agreement. 

Secondly.  As  to  the  said  first  count,  that  the  agreement  therein 
mentioned  was  made  after  the  passing  and  coming  into  operation  of  The 
Patent  Law  Amendment  Act,  1852 ;  and  that,  after  the  making  of  the 
said  agreement,  and  after  the  passing  and  coming  into  operation  of  the 
said  statute  passed  in  the  sixteenth  year  of  the  reign  of  our  Lady  the 
now  Queen  in  the  first  plea  mentioned,  the  plaintiff  procured  letters 
patent  in  respect  of  the  said  invention  for  Great  Britain  and  Ireland, 
and  the  same  were  duly  granted  to  him ;  and  that  the  money  mentioned 
in  the  first  count  was  money  required  for  the  purpose  mentioned  in  the 
first  plea,  and  not  otherwise ;  and  that,  after  the  plaintiff  had  so  pro- 
cured the  letters  patent,  and  before  the  said  money  mentioned  in  the 
first  count  became  due  and  payable,  the  defendant  tendered  to  the  plain- 
tiff for  execution  a  due  and  proper  assignment  by  the  plaintiff  to  the 
defendant  of  one  undivided  third  part  or  sliare  of  and  in  the  said  letters 
patent,  and  then  required  the  plaintiff  to  execute  the  same ;  yet  that  the 
plaintiff  did  not  nor  would  then  or  at  any  other  time  execute  the  same, 
but  wholly  refused  so  to  do,  whereupon  the  defendant  refused  to  pay  the 
money  in  the  first  count  mentioned. 

Demurrer  to  the  second  plea,  on  the  ground,  "  that  the  execution  by 
the  plaintiff  of  the  assignment  in  second  plea  referred  to,  is  not  a  condi- 
tion precedent  to  the  maintenance  of  the  action,  so  far  as  the  first  count 
is  concerned.     Joinder. 

^---|  *R.  E,  Turner^  in  support  of  the  demurrer.(a) — The  under- 
^  taking  of  the  defendant  was,  to  pay  all  fees  and  disbursements  that 
might  be  necessary  for  the  procuring  the  letters  patent,  and  enrolling 
the  specification,  and  otherwise  perfecting  the  same.  Now,  the  lettero 
patent  could  not  be  said  to  be  perfected  until  the  stamp-duties  pursuant 
to  the  16  &  17  Vict.  c.  5,  were  paid.  The  2d  section  of  that  statute 
enacts  that  ^^  all  letters  patent  for  inventions  to  be  granted  under  the 
provisions  of  the  Patent  Law  Amendment  Act,  1852,  15  &  16  Vict,  c 
88  (except  in  the  cases  provided  for  in  the  4th  section  of  this  act),  shall 
be  made  subject  to  the  condition  that  the  same  shall  be  void,  and  that 
the  powers  and  privileges  thereby  granted  shall  cease  and  determine,  at 
the  end  of  three  years  and  seven  years  respectively  from  the  date  there- 
of, unless  there  be  paid  before  the  expiration  of  the  said  three  years  and 
seven  years  respectively  the  stamp-duties  in  the  schedule  to  this  act  an- 
nexed expressed  to  be  payable  before  the  expiration  of  the  third  year  and 
of  the  seventh  year  respectively ;  and  such  letters  patent,  or  a  duplicate 
thereof,  shall  be  stamped  with  proper  stamps  showing  the  payment  of 


(a)  The  point  marked  for  argument  on  the  part  of  the  plaintiff  was, — 

"  That  the  second  plea  is  bad,  as  the  execution  by  the  plaintiff  of  the  assignment  In  the 

second  plea  referred  to,  is  not  a  condition  precedent  to  the  maintenance  of  this  aodon,  so  far  as 

the  first  count  is  concerned." 


"1 


18  COMMON  BENCH.    (9  J.  SCOTT.)  77 


8nch  respective  stamp-duties,  and  shall,  when  stamped,  be  produced 
before  the  expiration  of  such  three  years  and  seven  years  respectively 
at  the  office  of  the  commissioners ;  and  a  certificate  of  the  production 
of  such  letters  patent  or  duplicate  so  stamped,  specifying  the  date  of 
such  production,  shall  be  endorsed  by  the  clerk  of  the  commissioners  on 
the  letters  patent  or  duplicate,  and  a  like  certificate  shall  be  endorsed 
upon  the  warrant  for  such  letters  patent  filed  in  the  said  office.''     Until 
payment  of  those  duties, — 50Z.  *before  the  expiration  of  the  third  ^^-g 
year,  and  100?.  before  the  expiration  of  the  seventh  year, — the  ^ 
letters  patent  cannot  be  said  to  be  perfected.     [Jervis,  C.  J. — Could 
not  the  patentee  sue  for  an  infringement  of  the  patent  before  the  expi- 
ration of  the  third  and  seventh  years  ?   The  three  years  and  seven  years 
were  given  in  ease  of  the  grantee  of  the  letters  patent ;  to  relieve  him 
from  the  heavy  payments  before  required,  in  the  event  of  the  patent 
turning  out  to  be  bad  or  unprofitable.    Suppose  a  party  were  proceeding 
by  scire  facias  to  repeal  the  patent,  must  he  pay  the  50L  and  the  lOOZ. 
in  order  to  enable  him  to  produce  the  letters  patent  in  evidence  ?  Surely 
that  cannot  be  so.]    However  that  may  be,  here  is  an  express  agreement 
between  the  parties  that  everything  shall  be  done  on  the  defendant's  part 
to  make  the  letters  patent  perfect.    They  cannot  be  perfect  whilst  some- 
thing remains  to  be  done  to  make  them  available  for  the  whole  period 
for  which  they  are  granted.     It  may  be  that  the  defendant  is  not  bound 
to  pay  the  50Z.  and  the  lOOZ.  respectively  until  the  expiration  of  the 
third  and  seventh  years ;  but  he  cannot  fulfil  his  contract  without  doing 
80.     The  declaration  avers  that  it  became  necessary  to  pay  the  50L  for 
the  procuring  and  perfecting  the  letters  patent.     After  the  lapse  of  the 
times  mentioned,  the  patent  becomes  void  unless  the  moneys  are  paid. 
Then,  the  refusal  of  the  plaintiff  to  assign  does  not  go  to  the  whole  con- 
sideration :  the  execution  of  an  assignment,  therefore,  was  not  a  condi- 
tion precedent  to  the  maintenance  of  an  action  upon  the  agreement. 
The  case  comes  within  the  3d  rule  in  the  notes  to  Pordage  v.  Cole,  1 
Wms.  Saund.  820  c, — "Where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant  may  be  paid 
for  in  damages,  it  is  an  independent  covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  covenant  on  the  part  of  the  defendant, 
without  averring  performance  in  the  declaration.     As,  '*'where  A.  ^^-q 
by  deed  conveyed  to  B.  the  equity  of  redemption  of  a  plantation  ^ 
in  the  West  Indies,  together  with  the  stock  of  negroes  upon  it,  in  con- 
sideration of  5002.  and  an  annuity  of  160Z.  for  life,  and  covenanted  that 
he  ha  1  a  good  title  to  the  plantation,  was  lawfully  possessed  of  the  ne- 
groes, and  B.  should  quietly  enjoy ;  and  B.  covenanted,  that,  A.  well 
and  truly  performing  all  and  everything  therein  contained  on  his  part 
to  be  performed,  he  would  pay  the  annuity :  in  an  action  by  A.  against 
B.  on  this  covenant,  the  breach  assigned  was,  the  non-payment  of  the 
annuity :  plea,  that  A.  was  not  at  the  time  legally  posseised  of  the  negroes 


79  HILL  V.  MOUNT.     E.  T.  1856. 


on  the  plantation,  and  so  had  not  a  good  title  to  convey.  The  Court  of 
King's  Bench  on  demurrer  held  the  plea  to  be  ill,  and  added,  that,  if 
such  plea  were  allowed,  any  one  negro  not  being  the  property  of  A. 
would  bar  the  action :  Boon  v.  Eyre,  1  H.  Blac.  273,  n.  (a),  2  Sir  W. 
Blac.  1312.  The  whole  consideration  of  the  covenant  on  the  part  of  B., 
the  purchaser,  to  pay  the  money,  was,  the  conveyance  by  A.,  the  seller, 
to  him  of  the  equity  of  redemption  of  the  plantation,  and  also  the  stock 
of  negroes  upon  it.  The  excuse  for  non-payment  of  the  money,  was, 
that  A.  had  broken  his  covenant  as  to  part  of  the  consideration,  namely, 
the  stock  of  negroes.  But,  as  it  appeared  that  A.  had  conveyed  the 
equity  of  redemption  to  B.,  and  so  had  in  part  executed  his  covenant, 
it  would  be  unreasonable  that  B.  should  keep  the  plantation,  and  yet 
refuse  payment  because  A.  had  not  a  good  title  to  the  negroes :  Per 
Ashhurst,  J.,  Campbell  v.  Jones,  6  T.  R.  573.'* 

„,QQ-|  Honyman^  contri.(a) — The  declaration  states  that  the  *defend- 
^  ant  agreed  to  pay  all  fees  and  disbursements  that  might  be  neces- 
sary for  procuring  the  letters  patent  and  enrolling  the  specification,  and 
otherwise  in  ^perfecting  the  same ;  and  assigns  for  breach  the  non-pay- 
ment of  a  sum  of  60Z.  which  it  was  necessary  to  pay  for  the  procuring 
and  perfecting  the  letters  patent.  The  first  plea  alleges  that  the  money 
which  the  defendant  n^eglected  to  pay  w^as  money  made  payable  by  the 
15  &  16  Vict.  c.  83,  before  the  end  of  the  third  year  from  the  date  of  the 
letters  patent,  as  and  for  stamp-duty,  and  that  it  was  not  necessary  to 
pay  such  money  for  procuring  or  perfecting  the  said  letters  patent  with- 
in the  meaning  of  the  agreement.  The  second  plea  reiterates  all  those 
statements,  and  further  states,  that,  after  the  plaintiff*  had  procured  the 
letters  patent,  and  before  the  said  money  was  due  and  payable,  the  de- 
fendant tendered  to  the  plaintiff  for  execution  a  due  and  proper  assign- 
ment of  one  third  share  in  the  letters  patent,  and  required  the  plaintiff 
to  execute  the  same,  but  that  the  plaintiff  refused  to  do  so.  It  is  said, 
that,  in  order  to  render  the  letters  patent  perfect,  it  was  necessary  that 
all  the  stamp-duty  should  have  been  paid.  But  it  is  admitted  that  the 
non-payment  of  the  stamp-duties  at  the  end  of  the  third  and  seventh 
years  respectively,  does  not  render  the  patent  void  so  as  to  prevent  an 
action  being  brought  in  the  interim  for  an  infringement.  [Cresswell, 
J. — Suppose  an  infringement  in  the  seventh  year,  and  the  grantee  failed 
to  pay  the  duty  payable  at  the  end  of  that  year, — could  he  still  sue  for 
the  infringement  ?]  It  is  submitted  that  he  might,  just  as  he  might  sue 
after  the  expiration  of  the  fourteen  years  for  an  infringement  which 

(a)  The  poiDts  marked  for  argament  on  the  part  of  the  defendant,  were, — 
"  1.  That  the  aeeignment  by  the  plidntiiT  to  the  defendant  of  the  one-third  of  the  patent  la  a 
eondition  precedent  to  the  plaintiff's  right  to  caU  for  the  payment  of  the  moneys  alleged  in  the 
first  count  to  be  unpaid : 

"  2.  That  the  plaintiff  having  absolutely  refused  to  assign  the  third  of  the  patent  to  the  de- 
fendant, notwithstanding  the  tender  of  the  assignment  to  him  for  executioni  had  no  right  to  call 
on  the  defendant  to  pay  any  Auther  moneys  towards  perfecting  the  patent" 
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took  place  during  the  *carrency  of  the  term.(a)  The  further  facts  ^^^^ 
alleged  in  the  second  plea  furnish  a  complete  answer, to  the  action.  ^ 
That  the  letters  patent  were  procured,  and  an  assignment  tendered  to 
the  plaintiff  for  execution,  are  facts  admitted  by  the  demurrer.  Whe- 
ther that  wiiich  is  to  be  done  on  the  one  side  is  a  condition  precedent  to 
something  to  be  performed  on  the  other,  is  to  be  determined  in  all  cases 
by  the  intention  of  the  parties.  In  1  Wms.  Saund.  320  5,  it  is  said — 
^^  It  is  justly  observed,  that  covenants,  &c.,  are  to  be  construed  to  be 
either  dependent  or  independent  of  each  other,  according  to  the  inten- 
tion and  meaning  of  the  parties,  and  the  good  sense  of  the  case ;  and 
technical  words  should  give  way  to  such  intention :  Hotham  v.  The  East 
India  Company,  1  T.  R.  645 ;  Porter  v.  Sheppard,  6  T.  R.  668 ;  Gamp- 
bell  V.  Jones,  6  T.  R.  671 ;  Morton  v.  Lamb,  7  T.  R.  130.  In  order, 
therefore,  to  discover  that  intention,  and  thereby  to  learn  with  some 
degree  of  certainty  when  performance  is  necessary  to  be  averred  in  the 
declaration,  and  when  not,  it  may  not  be  improper  to  lay  down  a  few 
rules,  which  will  perhaps  be  found  useful  for  that  purpose.  If  a  day  be 
appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any  other 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing  which  is 
the  consideration  of  the  money  or  other  act  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other  act,  before 
performance ;  for,  it  appears  that  the  party  relied  upon  his  remedy ^  and 
did  not  intend  to  make  the  performance  a  condition  precedent :  and  so 
it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  con- 
sideration of  the  money  or  other  act :  Dyer,  76  a,  in  margine ;  Thorpe 
t.  Thorpe,  1  Salk.  171,  1  Lord  Raym.  665, 1  Lutw.  250,  12  Mod.  461 ; 
Peters  v.  Opie,  1  Ventr.  177,  2  Saund.  350,  per  Hale,  C.  J. ;  Callonel  v. 
*Brigg8,  1  Salk.  118;  Terry  v.  Duntze,  2  H.  Blac.  389;  Camp-  ^^^^ 
bell  V.  Jones,  6  T.  R.  572.*'  That  which  the  plaintiff  had  to  do  ^ 
here  was,  to  execute  an  assignment  of  the  one-third  share  in  the  letters 
patent  immediately :  that  which  the  defendant  was  to  do,  viz.,  to  pay 
the  money,  was  not  to  be  done  until  the  expiration  of  three  years  and 
seven  years  respectively.  The  defendant  could  not  be  bound  to  go  on 
making  the  payments,  the  plaintiff  refusing  to  give  him  any  part  of  the 
consideration  for  the  covenant :  Withers  v,  Reynolds,  2  B.  &  Ad.  882 
(K.  C.  L.  R.  vol.  22). 

Turner  J  in  reply. — The  payment  of  the  stamp-duties  clearly  was 
necessary  to  the  perfecting  the  letters  patent.  They  could  not  be  said 
to  be  perfect  for  the  purpose  of  this  agreement,  unless  perfect  for  the 
whole  term  of  fourteen  years. 

Jsavis,  G.  J. — I  am  of  opinion  that  our  judgment  in  this  case  ought 
to  be  for  the  defendant.  It  is  unnecessary  to  determine  whether  the 
50/.  was  payable  by  the  defendant  at  all  or  not,  or  whether  it  was  a  sum 

(a)  In  that  esM,  the  whdU  amount  of  dutj  would  haye  been  paid :  not  so,  in  the  oaae  put  bj 
tbi  Itaroed  Jndge. 
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the  payment  of  which  was  necessary  to  "  perfect"  the  letters  patent, 
because  I  think  that  the  execution  of  the  assignment  by  the  plaintiff 
was  a  condition  precedent  to  his  right  to  insist  upon  the  payment  being 
made,  and  that,  the  assignment  not  having  been  executed,  the  payment 
of  the  50Z.  could  not  be  enforced.  The  agreement  on  which  the  action 
is  brought  provides,  that  the  plaintiff  shall  do  all  necessary  acts,  matters, 
and  things,  except  the  advance  of  money,  as  inventor,  for  the  purpose 
of  procuring,  securing,  and  perfecting  the  letters  patent,  and  shall, 
immediately  after  the  same  are  procured,  make  and  execute  to  tbe 
defendant  or  his  nominee  an  assignment  of  one  third  share  in  the  said 
letters  patent ;  and  that  the  defendant  shall  pay  all  fees  and  disburse- 
*8^T  °*®^*^  ^^^^  might  be  necessary  for  procuring  the  letters  *patent,  j 
-^  enrolling  the  specification,  and  otherwise  in  perfecting  the  same.  I 
The  plea  shows  that  the  patent  has  been  obtained,  and  that  the  plaintiff,  i 
although  an  assignment  was  tendered  to  him  for  execution,  refused  to 
execute  it.  I  think  the  execution  of  the  assignment  was  a  condition 
precedent.  Mr.  Thimer  contends  that  the  execution  of  the  assignment 
was  not  the  whole  consideration  for  the  defendant's  undertaking  to  pay 
the  money.  But  I  apprehend  it  was.  He  says  that  the  procuring  the 
patent  and  the  enrolment  of  the  specification  formed  part  of  the  con- 
sideration. That,  however,  is  not  so.  It  is  no  more  part  of  the  con- 
sideration than  the  building  of  a  carriage  ordered  by  me  would  be  part 
of  the  consideration  for  the  payment  of  the  price.  The  building  of  the 
carriage,  though  necessary  to  the  performance  of  the  contract  on  the 
part  of  the  coach-builder,  is  not  the  consideration:  the  consideration  for 
the  payment  of  the  price  by  me,  is,  my  receipt  of  the  carriage.  \ 

Grbsswell,  J. — I  am  of  the  same  opinion.  It  appears  upon  these  | 
pleadings  that  the  whole  consideration  for  the  payment  of  tbe  money  by  \ 
the  defendant,  was,  the  assignment  to  him  by  the  plaintiff  of  one  third 
share  in  the  letters  patent.  The  assignment  was  to  be  made  immediately 
the  letters  patent  were  obtained.  The  501.  was  not  to  be  paid  until  the 
expiration  of  three  years  after  the  letters  patent  had  been  granted. 
There  has,  therefore,  been  a  failure  on  the  plaintiff's  part  to  perform  a 
condition  precedent.  -  In  the  absence  of  an  assignment,  the  defendant 
clearly  was  not  called  upon  to  pay  the  money. 

Crowder,  J. — I  am  of  the  same  opinion.  I  cannot  for  a  moment 
doubt  that  the  only  consideration  for  the  payments  by  the  defendant, 
^,oA-\  ^^9  ^^^  assignment  of  a  *third  share  of  the  patent.  There  is  no 
-^  ground  whatever  for  saying  that  that  which  was  necessary  to  be 
done  by  the  plaintiff  for  the  purpose  of  procuring  the  letters  patent, 
formed  any  part  of  the  consideration.  The  only  consideration  moving 
from  the  plaintiff  to  the  defendant,  was,  the  execution  of  the  assignment. 
That  being  a  condition  precedent,  and  not  having  been  performed,  I 
think  the  plaintiff  is  not  in  a  situation  to  maintain  this  action. 

WiLLES,  J. — I  also  am  of  opinion  that  the  assignment  of  the  share  in 
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the  letters  patent  was  to  precede  the  payment  by  the  defendant  of  the 
50{.,  and  that  it  was  the  entire  consideration  for  it. 

Judgment  for  the  defendant. 


LAWSON  V.  THE  BANK  OF  LONDON.     ApHl  22. 

A  deelaration  stated  that  the  plaintiff  had  entablished  a  bank  in  London  called  "The  Bank 
of  London/'  and  was  the  first  person  who  had  established  a  bank  by  or  under  that  name, 
axid  had  established  the  said  bank  at  great  expense,  and  caused  the  name  to  be  published 
and  affixed  on  the  offices  of  the  said  bank,  so  that  the  same  might  be  seen  and  known  by 
the  public,  and  had  caused  prospectuses  of  the  said  bank  to  be  printed  and  circulated 
with  the  said  name  and  title  of  "The  Bank  of  London"  thereon,  and  the  said  bank  was 
then  commonlj  known  by  the  name  of,  and  was  the  only  bank  named  or  styled  "  The  Bank  of 
London ;"  whereby  the  plaintiff  had  avtfuired  and  was  acquiring  great  gain*  and  profits.  It 
then  proceeded  to  allege  that  the  defendants,  intending  to  injure  the  plaintiff  in  his  said  bankf 
aitd  the  said  bunness  of  his  said  bank,  afterwards,  ond  while  his  said  bank  was  the  only  bank 
named  or  styled  "The  Bank  of  London,"  wrongfully  and  fraudulently  established  a  certain 
other  bank  in  London  under  the  name,  style,  and  title  of  "The  Bank  of  London,"  in  imitation 
of,  and  aa  representingf  the  said  Bank  of  London  of  the  plaintiffy  and  wrongfully  and  fraudu- 
lentiy  transacted  business  at  the  said  bank  so  established  by  the  defendants  under  the  said 
name,  and  ander  the  false  colour  and  pretence  that  the  same  was  the  bank  established  by  the 
plaintiff;  and  that  thereby  the  plaintiff  hud  been  prevented  from  carrying  on  his  business  at 
the  said  bank  so  established  by  him,  so  fully  and  extensively  as  he  would  otherwise  hare  done, 
and  had  been  deprived  nf  profits,  and  that  by  means  of  the  premises  divers  persons  were  induced 
to  believe  and  did  believe  that  the  bank  so  established  by  the  defendants  was  the  bank  called 
"The  Bank  of  London"  established  by  the  plaintiff: — 

Beld,  that  the  declaration  disclosed  no  cause  of  action,  it  not  being  averred  that  the  plaintiff  had 
erer  carried  on  the  business  of  a  banker. 

Whether  an  action  of  this  description  will  lie  against  a  (trading)  corporation, — qucere  t 

Semble  (per  Willas,  J.),  that  it  will. 

The  declaration  stated,  that  the  plaintiff,  before  commencement  of 
this  suit,  had  established  a  certain  bank  *in  the  city  of  London,  r^Qe 
called  "  The  Bank  of  London,"  and  the  plaintiff  was  the  first  per-  ^ 
son  who  had  established  a  bank  by  or  under  that  name,  and  had  himself 
proposed  and  given  the  said  name  for  and  to  the  said  bank ;  and  had 
established  the  said  bank  at  great  expense,  and  had  caused  the  said 
name,  '^  The  Bank  of  London,"  to  be  published  and  affixed  on  the  offices 
of  the  said  bank,  so  that  the  same  might  be  seen  and  known  by  the 
public,  and  had  caused  prospectuses  of  the  said  bank  to  be  printed,  pub- 
lished, and  circulated  among  the  public  with  the  said  name  and  title  of 
*'The  Bank  of  London"  upon  the  said  prospectuses;  and  the  said  bank 
T^as  then  commonly  known  by  the  name  of  "The  Bank  of  London," 
and  was  the  only  bank  named  or  styled  The  Bank  of  London  ;  whereby 
the  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievances 
by  the  defendants  thereinafter  mentioned,  had  acquired  and  was  acquir- 
ing great  gains  and  profits :  yet  the  defendants  (who  were  sued  as  afore- 
said by  the  name  of  "  The  Bank  of  London"),  well  knowing  the  pre- 
mises, but  intending  to  injure  the  plaintiff  in  his  said  bank,  and  the  said 
business  of  his  said  bank,  afterwards,  and  while  his  said  bank  was  the 
only  bank  named  or  styled  "  The  Bank  of  London,"  wrongfully,  inju- 
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riousljy  deceitfully,  and  fraudulently,  against  the  will  and  withoat  the 
license  or  consent  of  the  plaintiff,  established  a  certain  other  bank  in 
the  said  city  of  London,  under  the  name,  style,  and  title  of  ^'  The  Bank 
of  London,''  in  imitation  of,  and  as  representing,  the  said  Bank  of 
London  of  the  plaintiff;  and  then  wrongfully  and  fraudulently  transacted 
business  at  the  said  bank  so  established  by  the  defendants  under  the  said 
name,  and  under  the  false  colour  and  pretence  that  the  same  was  the 
bank  so  established  by  the  plaintifif  as  aforesaid :  By  reason  of  which  j 
premises  the  plaintiff  had  been  hindered  and  prevented  from  carrying  on  j 
^o/>-|  his  business  at  the  said  bank  so  established  *by  him  so  fully  and 

■^  extensively  as  he  would  otherwise  have  carried  it  on,  and  had  been 
deprived  of  divers  gains  and  profits  which  otherwise  would  have  accrued  j 
to  him  by  reason  of  the  said  business  of  his  said  bank ;  and  also  hj  i 
means  of  the  premises  divers  persons  had  been  and  were  induced  to  j 
believe  and  did  believe  that  the  said  bank  so  established  by  the  defend- 
ants as  aforesaid  was  and  is  the  said  bank  called  the  Bank  of  London 
so  established  by  the  plaintiff  as  aforesaid,  whereby  the  plaintiff  had 
been  much  damaged  and  injured  in  his  said  business  and  otherwise :  And 
the  plaintiff  claimed  500Z. 

The  defendant  demurred  to  the  declaration,  the  ground  stated  in  the 
margin  being,  ^'  that  a  corporation  cannot  be  sued  for  such  a  cause  of 
action  as  is  stated  in  the  declaration.'' 

jB.  E.  Turner^  in  support  of  the  demurrer,  (a) — The  declaration  is 
bad.  The  defendants,  being  a  body  corporate,  must  have  been  so  cre- 
ated either  by  act  of  parliament  or  by  charter ;  and  the  corporate  name, 
which  is  the  essence  of  a  corporation,  must  have  been  given  to  it  by  the 
power  which  called  it  into  existence.  "  The  name  of  the  corporation  is 
as  the  name  of  baptism :"  Vin.  Abr.  Corporations^  (E),  pi.  2,  citing  Th6 
^Qrr^  Case  of  *Sutton's  Hospital,  10  Co.  Rep.  28  b,  and  the  Year  Book, 

-■  21  E.  4,  fo.  56  a,  b.  So,  in  Com.  Dig.  Franchises,  (F.  9),  it  is  said, 
"  A  corporation  ought  to  have  a  name,  which  is  in  the  nature  of  a  name 
given  to  a  natural  person  by  baptism."  Having  thus  got  its  name,  the 
corporation  cannot  of  its  own  free  will  change  it.  [Grbsswell,  J. — 
Would  an  individual  be  liable  for  that  which  is  charged  1  ere  ?]  Possi- 
bly he  might,  by  analogy  to  the  cases  of  counterfeiting  trade-marks: 
Blofield  V.  Payne,  4B.  &  Ad.  410  (E.  C.  L.  R.  vol.  24),  1  N.  &  M.  853 
(E.  C.  L.  R.  vol.  28) ;  Sykes  v.  Sykes,  5  D.  &  R.  292  (E.  C.  L.  R.  vol. 
16),  3  B.  &  C.  541  (E.  C.  L.  R.  vol.  10) ;  Crawshay  v.  Thompson,  4  M. 

(o)  The  pointa  marked  for  ar^ment  on  the  part  of  the  defendante  were  as  followa : — 
**  That  a  corporate  body  ia  not  Uable  to  be  aoed  upon  each  a  caoae  of  action  aa  ia  atated  in 
this  declaration :  that  the  defendants  mnat  have  been  constituted  a  corporate  bodj  by  the  name 
of  the  Bank  of  London,  either  by  the  Crown  or  under  the  provisions  of  an  act  of  parliament,  and 
that  an  action  will  not  lie  against  them  for  nsing  a  name  so  created :  that  the  action  fhoald,  if  it 
liea  at  all,  have  been  brought  against  the  individnala  who  caused  the  company  to  be  constituted 
under  the  name  of  The  Bank  of  London :  and  that,  supposing  the  action  to  lie  against  the  defend- 
ants, the  declaration  does  not  show  any  right  of  action  in  the  plaintiff,  or  any  legal  wrong  or 
damage  done  to  him." 
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4  G.  357  (E.  C.  L.  R.  vol.  48),  5  Scott  N.  R.  562.     [Jervis,  C.  J— 
In  those  cases,  the  articles  which  the  defendants  were  charged  with 
having  imitated,  had  acquired  a  reputation,  and  were  known  by  dis- 
tinctire  appellations ;  and  the  complaint  was,  that  the  plaintiffs  had  lost 
custom  by  the  substitution  of  the  spurious  articles.     It  is  not  so  here : 
there  is  no  loss  of  custom  alleged  in  this  declaration.     Cresswell,  J. — 
This  declaration  does  not  state  that  the  plaintiff  had  ever  transacted  any 
business  at  his  bank.]     In  The  Queen  v.  The  Registrar  of  Joint  Stock 
Companies,  in  re  The  Sheffield  and  Rotherham  and  Chesterfield  Fire 
and  Life  Insurance  Company,  10  Q.  B.  839  (E.  C.  L.  R.  vol.  59),  a 
joint  stock  company  having  without  authority  changed  its  name,  the 
registrar  of  joint  stock  companies  refused  to  receive  a  return  made  in 
the  new  name :  and,  upon  a  rule  for  a  mandamus  to  compel  him  to  do 
80,  Lord  Denman,  delivering  the  judgment  of  the  court,  said, — "  It  ap- 
pears to  us,  that,  after  a  company  has  been  completely  registered,  with- 
out defect  or  omission,  so  as  to  (e  incorporated  by  the  name  set  forth  in 
the  deed  of  settlement,  such  incorporated  company  has  not  the  power  to 
change  its  name.     The  identity  of  name  is  the  principal  means  for 
effecting  that  perpetuity  of  succession  with  members  frequently  chang- 
ing, which  is  an  important  purpose  of  incorporation :  2  Bac.  *  Abr.  ^^^^ 
255,  tit.  Corporationdy  (C),  1,  7th  edit.     And,  though  the  King,  by  ^ 
his  prerogative,  might  incorporate  by  the  new  name,  and  the  newly- 
named  corporation  might  retain  former  rights,  and  sometimes  its  former 
name  also, — The  Queen  v.  The  Bailiffs  of  Ipswich,  2  Lord  Raym.  1239 ; 
Mellor  V.  Spateman,  1   Saund.  339,  344;  and  Mellor  v.  Walker,  2 
Saand.  1,  2, — it  never  appears  to  be  such  an  act  as  the  corporation 
could  do  for  itself,  but  required  the  same  power  as  created  a  corporation. 
The  statute  7  &  8  Vict.  c.  110,  does  not  express  any  intention  of  chang- 
ing this  general  principle ;  but,  by  s.  25,  incorporates  the  company  by 
the  name  set  forth  in  the  deed,  and  declares  that  it  shall  continue  so 
incorporated  until  it  shall  be  dissolved.     The  same  section  expressly 
authorizes  a  change  of  seal  from  time  to  time,  but  does  not  mention  any 
change  of  name."     [Crbsswbll,  J. — What  sort  of  a  corporation  is  this  ?] 
A  banking  copartnership  established  by  letters  patent  under  the  7  6. 
4,  c.  46.    Assuming  that  the  defendants  could  be  sued  at  all,  they  clearly 
cannot  as  a  corporation  be  liable  in  an  action  like  the  present.     A  cor- 
poration cannot  commit  treason  or  felony, — Com  Dig.  Pranchises^  (F. 
14), — or  be  sued  for  any  fraud  or  any  act  of  the  mind.     In  The  Queen 
^  The  Great  North  of  England  Railway  Company,  9  Q.  B.  315,  326 
(E.  C.  L.  R.  vol.  58),  Lord  Denman  says :  "  Some  dicta  occur  in  old 
cases,  *  a  corporation  cannot  be  guilty  of  treason  or  of  felony.'    It  might 
he  added,  *  of  perjury,  or  offences  against  the  person.'     The  Court  of 
(Common  Pleas  lately  held  that  a  corporation  might  be  sued  in  trespass : 
Maund  r.  The  Monmouthshire  Canal  Company,  4  M.  A;  G.  452  (E.  C. 
L.  R.  vol.  43),  5  Scott,  N.  R.  457 :  but  nobody  has  sought  to  fix  them 
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with  acts  of  immorality.  These  plainly  derive  their  character  from  the 
corrupted  mind  of  the  person  committing  them,  and  are  violations  of 
the  social  duties  that  belong  to  men  and  subjects.  A  corporatiou,  which, 
♦891  ^  such,  has  no  such  duties,  cannot  be  guilty  in  *these  cases." 
■*  In  Stevens  v.  The  Midland  Counties  Railway  Company,  10  Exch, 
852,f  an  action  was  brought  against  a  railway  company  for  having  mali- 
ciously, and  without  reasonable  or  probable  cause,  prosecuted  the  plain- 
tiff on  a  charge  of  having  feloniously  received  a  piece  of  tarpauling,  the 
property  of  the  company ;  and  Alderson,  B.,  said :  "  It  seems  to  me  that 
an  action  of  this  description  does  not  lie  against  a  corporation  aggre- 
gate ;  for,  in  order  to  support  the  action,  it  must  be  shown  that  the 
defendant  was  actuated  by  a  motive  in  his  mind  ;  and  a  corporation  has 
no  mind.* '(a)  Then,  assuming  that  an  action  of  this  sort  could  be  main- 
tained against  a  corporation,  the  plaintiff  is  not  the  proper  person  to 
sue.  If  any  one  is  damnified  by  the  act  of  the  defendants,  it  is  "  The 
Bank  of  London,"  not  the  promoter.  [Jervis,  C.  J. — The  plaintiff 
establishes  a  bank,  which  he  calls  The  Bank  of  London :  it  is  not  a 
corporation,  or  he  could  not  sue  in  his  own  name.  The  defendants 
establish  a  bank,  which  they  also  call  the  Bank  of  London,  and  which  ii 
a  corporation,  or  the  parties  could  not  be  sued  in  that  name.  It  is  h 
strange  state  of  things.]  The  declaration  discloses  no  legal  damage  to 
the  plaintiff:  the  supposed  cause  of  action  is,  that  the  defendants  have 
established  themselves  as  a  bank  by  and  under  a  name  in  which  the 
plaintiff  intended  to  carry  on  the  business  of  banking. 

Macnamara^  contrst. — The  matter  substantially  complained  of  in  this 
declaration,  is,  that  the  defendants  transacted  their  business  fraudulently, 
and  represented  that  their  bank  was  the  bank  which  had  been  established 
by  the  plaintiff.  In  order  to  maintain  the  action,  the  plaintiff  would  be 
*Q01  ^^^^^  *^  show  that  the  defendants  *had  either  directly  or  indirectly 
■'  represented  their  bank  to  be  the  bank  previously  established  by  the 
plaintiff.  If  so,  the  action  is  clearly  one  that  would  lie  against  an  indi- 
vidual ;  and  there  can  be  no  good  reason  why  it  should  not  also  lie 
against  a  corporation.  There  are  numerous  cases  of  actions  for  fraudu- 
lently representing  an  article  to  be  the  same  as  that  dealt  in  by  the 
plaintiff,  for  the  purpose  of  passing  it  off  for  the  plaintiff's,  and  so  inter- 
fering with  the  plaintiff's  trade.  The  most  recent  case  of  that  sort  at 
common  law,  is  that  of  Rodgers  v.  Nowill,  5  C.  B.  109  (E.  C.  L.  R. 
vol.  57),  where  it  was  held,  that  an  action  upon  the  case  may  be  main- 
tained by  a  manufacturer  against  another  manufacturer  who  marks  his 
goods  with  the  known  and  accustomed  mark  of  the  plaintiff, — where  the 
mark  used  by  the  defendant  resembles  the  plaintiff's  mark  so  closely  as 
to  be  calculated  to  deceive,  and  as  to  induce  persons  to  believe  the 

(a)  In  the  report  in  the  Law  Journal,  Vol.  23,  Ezoh.  328,  the  passage  stands  thus, — "for,  an 
aodon  for  a  malicioas  prosecution  cannot  be  sustained  against  a  corporation^  as  such  an  action 
requires  the  existence  of  maUee,  and  a  corporation  cannot  have  malice." 
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defendant's  goods  to  be  of  the  plaintiff's  manufacture, — and  the  defend- 
ant uses  such   mark  with  intent  to  deceive, — and  sells  the  goods  so 
marked  as  and  for  goods  of  the  plaintiff's  manufacture ;  and  that  proof 
of  special  damage  is  not  necessary;   and  that,  in  such  a  case,  it  is 
enough, — at  least  after  verdict, — to  allege  generally,  that,  by  means  of 
the  premises,  the  plaintiff  was  deprived  of  the  sale  of  divers  large 
quantities  of  goods,  and  lost  the  profits  that  would  otherwise  have  accrued 
to  him  therefrom.     The  most  recent  case  in  Chancery,  is,  Farina  v. 
Silverlock,  24  Law  Journ.  Ch.  632,  1  Kay  &;  Johnson,  509,(rt)  ^^q- 
*where  it  was  held  that  the  Court  of  Chancery  will  restrain  the  ^ 
imitation,  for  the  purposes  of  sale,  of  a  trade-mark,  where  such  imita- 
tion may  be  used  for  fraudulent  purposes,  notwithstanding  that  there 
may  be  no  proof  of  any  actual  injury  suflFered  by^  the  plaintiff.     The 
next  question  is,  whether  an  action  of  this  sort  will  lie  against  a  corpo- 
ration.    There  can  be  no  reason  why  at  this  day  it  should  not.     This  is 
a  trading  corporation ;  and  the  fraud  charged  is  one  of  a  commercial 
character.     It  is  an  act  committed  by  the  company  in  its  corporate  cha- 
racter, and  for  the  benefit  of  the  company.     The  strict  rule  which  for- 
merly prevailed  as  to  acts  which  might  or  might  not  be  done  by  a  cor- 
poration, has  of  late  years  been  very  considerably  relaxed.     The  uniform 
tendency  of  recent  decisions  has  been,  to  place  trading  corporations  upon 
the  same  footing  as  ordinary  partnerships.     Thus,  railway  companies 
are  held  responsible  for  nonfeasance  as  well  as  for  misfeasance,  for  acts 
of  omission  and  of  commission,  and  even  for  trespasses :  the  old  law 
being  now  held  to  apply, — and  even  that  in  a  very  modified  manner, — 
to  municipal  corporations  only.     The  case  of  Stevens  v.  The  Midland 
Counties  Railway  Company,  10  Exch.  352,t  is  very  distinguishable  from 
the  present :  but  the  point  suggested  was  not  decided  there ;  the  real 
ground  of  the  decision  being,  that  there  was  no  evidence  that  the  prose- 
cution was  instituted  by  the  company,  or  that  the  act  of  instituting  it 
was  assented  to  or  ratified  by  them.     Then  it  is  said  that  the  plaintiff  is 
not  the  proper  person  to  sue  in  this  case.     He  appears,  however,  upon 
the  face  of  the  declaration,  to  be  the  only  person  interested  in  the  Bank 
of  London  alleged  to  have  *been  established  by  him.    [C&esswell,  p^^^ 
J. — The  declaration  nowhere  alleges  that  he  carried  on  the  business  ^ 
of  a  banker.]     If  it  appears  that  the  plaintiff  established  the  Bank  of 
Loudon /or  the  purpose  of  carrying  on  the  business  of  bankii^,  and  he 
Bostains  injury  through  the  wrongful  act  of  the  defendants  in!  trading 

(o;  And  see  Knott  v.  Morgan,  2  Keon,  213,  Motley  v.  Downman,  3  Mjlne  k  Cr.  1,  Bflllingtoa 
*.  Fox,  3  Mylne  A  Cr.  338,  Spottiiwoode  v.  Clarke.  2  Phill.  Ch.  R.  154,  Perry  v.  Truefitt, 
•  Bearan,  M,  Croft  v.  Day,  7  Beavan,  84,  Clarke  v.  Freeman,  11  Beavan,  112,  Parse  v.  Brain, 
17  Law  Journ.  Cb.  141,  Pidding  «.  Howe,  8  Simons,  477,  Franks  v.  Weaver,  10  Beavan,  297, 
HoUoway  v.  IloUoway,  13  Beavan,  209,  Morison  v.  Moat,  9  Hare,  241,  Flavel  v,  Harrison,  10 
Hire,  447,  Shrimpton  v.  Laight,  18  Beavan,  104. 

See  also  the  Amerieao  cases  of  Amoskeog  Mannfaoturing  Company  «.  Spear,  2  Sandf.  Sup.  Ct, 
H9,  Coats  V.  Hollvook,  2  Sandf.  Ch.  R.  586,  Taylor  o.  Carpenter,  2  Sandf.  Ch.  R.  603,  Partridge 
«L  Meoek,  2  Sandf.  Ch.  R.  622,  Taylor  v.  Carpenter,  11  Paige,  R.  293,  2  Woodbury  A  Minot,  1. 
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under  the  same  name,  in  the  manner  and  for  the  fraudulent  purpose 
alleged  in  the  declaration,  the  plaintiff,  it  is  submitted,  shows  a  sufficient 
title  in  the  name  to  enable  him  to  maintain  the  action.     [Jervis,  C.  J. — 
The  true  state  of  facts  is  tolerably  plain.     There  are  two  promoters  in 
the  market,  each  endeavouring  to  establish  a  bank  to  be  called  "  The 
Bank  of  London.''     The  defeated  promoter  brings  his  action,  not  against 
the  other  promoter,  who  has  beaten  him  in  the  race,  but  against  the  incor- 
porated banky  which,  for  anything  that  appears,  had  nothing  whatever 
to  do  with  the  alleged  fraud.]     The  allegation  is,  that  the  defendants 
wrongfully  and  fraudulently  established  their  bank  under  the  name,  style, 
and  title  of  the  Bank  of  London,  in  imitation  of,  and  as  representing 
the  said  Bank  of  London  of  the  plaintiff,  and  then  wrongfully  and  fraudu- 
lently transacted  business  at  the  said  bank  so  established  by  the  defend- 
ants under  the  said  name,  and  under  the  false  colour  and  pretence  that 
the  same  was  the  hank  so  established  by  the  plaintiff  as  aforesaid.'*  Surely 
that  sufficiently  discloses  a  fraudulent  invasion  of  the  plaintiff's  right. 
[Jervis,  C.  J. — It  is  a  very  singularly  drawn  declaration.     Cresswell, 
J. — What  is  the  meaning  of  "  and  as  representing  the  said  Bank  of 
London  of  the  plaintiff?"]     Though  not  quite  accurately  expressed, 
yet,  taken  with  its  context,  it  evidently  enough  means  that  the  defendants 
passed  themselves  off  for  the  bank  which  the  plaintiff  had  established. 
[WiLLES,  J. — In  order  to  give  the  plaintiff  a  right  of  action,  he  must 
show  that  he  is  damnified ;  and,  to  show  that,  he  ought  to  have  alleged 
j^Qon  that  he  had  carried  on  '''business  at  the  bank  said  to  have  been 

-*  established  by  him.  No  action  could,  I  apprehend,  be  maintained 
for  the  sale  of  goods  branded  or  stamped  with  another  manufacturer's 
mark,  which  mark  had  never  been  put  forth  to  the  world  by  the  party 
complaining  of  the  misuser  of  it.  I  have  some  recollection  of  a  case 
where  an  eminent  physician  sought  to  restrain  a  druggist  from  vending 
pills  purporting  to  have  been  made  by  him,  but  failed  oa  the  grounds  I 
have  stated.(a)] 

Turner^  in  reply,  was  stopped  by  the  court. 

Jervis,  C.  J. — It  is  not  necessary  in  this  case  to  give  any  opinion  as 
to  what  might  be  the  liability  of  a  trading  corporation  which,  after 
notice,  does  an  act  to  injure  another ;  because  I  do  not  think  it  appears 
upon  the  face  of  this  declaration  that  the  plaintiff  had  so  established 
himself  in  the  business  of  a  banker  as  to  entitle  him  to  complain  of  that 
which  the  defendants  are  alleged  to  have  done.  All  that  appears,  is, 
that  the  plaintiff  was  the  promoter  of  a  certain  bank  called  The  Bank 

(a)  The  case  alladed  to  by  the  learned  judge,  wa«,  Clarke  v.  Freeman,  11  Beavan,  112.  Tbe 
medicine  in  qnestion  waa  advertised  aa  "  Sir  James  Clark's  Consumption  Pills."  Lord  Lang- 
dale,  M.  R.,  there  says :  "  My  notion  is,  that  tbe  court  can  interfere  in  cases  of  mischief  being 
done  to  property  by  the  fraudulent  misuse  of  the  name  of  another,  by  which  his  profits  are 
diminished."  "  I  cannot  liken  this  case  to  that  of  Croft  «.  Day,  7  Bearan,  84,  where  a  man 
fraudulently  attempted  to  make  his  own  goods  pass  off  as  the  goods  of  another,  to  the  prejudice 
of  that  other." 
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of  London,  which  he  proposed  to  establish  in  the  city  of  London ;  that 
he  had  incurred  expense  in  putting  up  the  name  on  a  brass  plate.^  and 
in  publishing  prospectuses ;  and  that  some  one  else  has  beaten  him  in 
the  race,  and  established  a  bank  under  the  same  name  by  virtue  of 
letters  patent.  It  does  not  appear  that  the  *plaintiff  has  ever  car-  r^^A 
ried  on  the  business  of  banking,  or  that  he  had  a  single  customer, 
or  that  he  was  in  a  position  to  be  damnified  by  the  acts  of  the  defend- 
ants. I  therefore  tLink,  without  entering  into  the  question  how  far  a 
corporation  established  for  trading  purposes  might  render  itself  liable  to 
a  charge  such  as  that  now  sought  to  be  fixed  upon  these  defendants, 
enough  is  not  alleged  in  this  declaration  to  show  that  the  plaintiff  has 
sustained  any  injury,  and  consequently  the  action  will  not  lie. 

Crksswell,  J. — I  am  entirely  of  the  same  opinion.  The  plaintiff  in 
his  declaration  cautiously  abstains  from  averring  that  he  has  carried 
on  the  business  of  a  banker,  and  has  sustained  damage  in  that  business 
through  the  fraudulent  acts  of  the  defendants.  It  is  unnecessary  to 
observe  upon  the  latter  part  of  the  declaration,  though  I  must  say  I 
think  it  is  very  skilfully  prepared  with  a  view  to  lay  before  the  court 
some  semblance  of  a  cause  of  action. 

Crowder,  J. — I  am  of  the  same  opinion.  I  must  confess  I  feel  quite 
at  a  loss  to  understand  from  this  declaration  what  it  is  that  the  plaintiff 
did,  or  what  it  is  that  he  complains  of  the  defendants*  having  done.  At 
all  events,  it  does  not  appear  that  the  plaintiff  had  ever  carried  on  the 
business  of  a  banker. 

WiLLES,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled  to  the 
judgment  of  the  court  upon  this  demurrer.  In  any  way  of  reading  the 
declaration,  one  cannot  glean  from  it  that  the  plaintiff  had  ever  carried 
on  the  business  of  a  banker.  If  that  had  been  averred  in  the  declara- 
tion, and  it  had  been  shown  that  the  defendants  citrried  on  their  busi- 
ness under  the  same  name,  for  the  purpose  of  making  it  to  be  believed 
that  it  was  the  plaintiff's  business,  then  the  question  whether  a  corpora- 
tion could  as  *such  be  liable  for  such  a  fraud,  would  have  arisen,  r-i^qtr 
I  am  not  prepared  to  say  that  they  would  not  be  liable,  if  the  ^ 
cause  of  complaint  were  properly  alleged.  They  would  have  capacity 
to  do  the  act,  and  might  possibly  be  responsible  for  its  consequences.  I 
agree  with  the  rest  of  the  court  in  thinking  that  the  plaintiff  has  not 
alleged  in  bis  declaration  that  he  had  such  an  interest  as  to  entitle  him 
to  maintain  an  action, — possibly  because  he  had  it  not. 

Judgment  for  the  defendant.(a) 

(a)  The  principle  upon  which  oourU  of  equity  proceed  in  oases  of  infringement  of  trade- 
Birks  is  weU  exponnded  in  some  of  the  receot  decisions.  In  Parser  v.  Brain,  17  Law  Joum. 
Cb.  141,  an  injanction  was  granted  at  the  sait  of  the  plaintiff,  who  represented  ''The  London 
Manore  Company/'  to  restrain  the  defendants  from  nsing  the  style  and  title  of  "  The  London 
Patent  Manare  Company/'  and  from  publishing  circulars  in  imitation  of  the  plaintiff's  circulars 
—the  gronnd  of  the  injunction  being,  that  the  name  adopted  by  the  defendants  so  nearly  corres- 
ponded with  that  of  the  plaintiff,  and  the  circulars  were  so  exactly  similar,  that  the  public  would 
h  miaUd  and  the  plainiiff  defrauded,    Li  Knott  v.  Morgan,  2  Keen,  218,  an  injanction  was 
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granted  to  restrain  the  defendant  from  running  an  omnibns  having  upon  it  such  name»,  words, 
and  devices  as  to  form  a  colourable  imitation  of  the  words,  names,  and  devices  on  the  omniboses 
of  the  plaintiffs.     And  Lord  Langdale,  M.  R.,  said  :  "It  is  not  to  be  said  that  the  plaintiffs  have 
any  exclusive  right  to  the  words  ' Conrojanpe  Company/ or  'London  Conveyance  Company/ 
or  any  other  words :  but  they  have  a  right  to  call  upon  this  court  to  restrain  the  defendant  from 
fraudulently  using  precisely  the  same  words  and  devices  which  they  have  taken  for  the  purpose 
of  distinguishing  their  property,  and  thereby  depriving  them  of  the  fair  projitt  of  their  hutineu,  hy 
attracting  custom  on  ihefaUe  representation  that  carriages  really  the  defendant**  belong  to  and  are 
under  the  management  of  the  plaintiff^**     In  Perry  v.  Truefitt,  6  Beavan,  66,  Sir  L.  Shadwell, 
M.  R.,  says  :  "  I  think  that  the  principle  on  which  both  the  courts  oC  law  and  equity  proceed  in 
granting  relief  and  protection  in  cases  of  this  sort,  is  rery  well  understood.    A  man  is  not  to 
sell  bis  own  goods  under  the  pretence  that  they  are  the  goods  of  another  man:  he  cannot  be 
permitted  to  practise  such  a  ^deception,  nor  to  use  the  means  which  contribute  to  that  end. 
*961    He  cannot,  therefore,  be  allowed  to  use  names,  marks,  letters,  or  other  indicia  by  which 
he  may  induce  purchasers  to  believe  that  the  goods  which  he  is  selling  are  the  manufac- 
ture of  another  person.     I  own  it  does  not  seem  to  me  that  a  man  can  acquire  a  property  merely 
in  a  name  or  mark ;  but,  whether  he  has  or  not  a  property  in  the  name  or  the  mark,  I  have  no  doubt 
that  another  person  has  not  a  right  to  use  that  name  or  mark  for  the  purposes  of  deception,  and 
in  order  to  attract  to  himself  that  course  of  trade,  or  that  ctutom,  which,  without  that  improper  act, 
would  have  flowed  to  the  person  who  first  used,  or  was  alone  in  the  habit  of  using,  the  particular 
name  or  mark.    The  question  is,  whether,  in  a  case  where  there  has  not  been  on  the  part  of  the 
defendant  an  intention  to  sell  the  article  as  the  article  manufactured  by  the  plaintiff,  there  is 
enough  to  induce  the  court  to  grant  tho  injunction  ?"    The  injunction  in  that  case  was  stayed, 
with  liberty  to  the  plaintiff  to  bring  an  action :  the  plaintiff,  however,  took  no  steps  to  try  the 
question  at  law,  and  the  bill  was  afterwards  dismissed  with  costs.     The  same  learned  judge  in 
Croft  V.  Day,  7  Beavan,  84, — upon  an  application  for  an  injunction  to  restrain  the  defendant 
from  selling  blacking  labelled  as  **  Day  <&;  Martin's  Blacking,"  in  fraud  of  the  plaintiff, — says: 
''  It  has  been  very  correctly  said  that  the  principle  in  these  cases  is  this, — that  no  man  has  a 
right  to  sell  his  own  goods  as  the  goods  of  another.    You  may  express  the  same  principle  in  a 
different  form,  and  say  that  no  man  has  a  right  to  dress  himself  in  colours,  or  adopt  and  bear 
symbols,  to  which  he  has  no  peculiar  or  exclusive  right,  and  thereby  personate  another  person, 
for  the  purpose  of  inducing  the  public  to  suppose,  either  that  he  is  that  other  person,  or  that  he  is 
connected  with  and  selling  the  manufacture  of  such  other  person,  while  he  is  really  selling  his  otsn. 
It  is  perfectly  manifest  that  to  do  these  things  is  to  commit  a  fraud,  and  a  very  gross  fraud.    I 
stated  upon  a  former  occasion  [in  Perry  r.  Truefitt],  that,  in  my  opinion,  the  right  which  any 
person  may  have  to  the  protection  of  this  court,  dots  not  depend  upon  any  exclusive  right  which  he 
may  be  supposed  to  have  to  a  particular  name,  or  to  a  particular  form  of  words.    His  right  is,  to  be 
protected  against  fraud,  and  fraud  may  be  practised  against  him  by  means  of  s  name,  though  the 
person  practising  it  may  have  a  perfect  right  to  use  that  name,  provided  he  does  not  stccompany 
the  use  of  it  with  such  other  circumstances  as  to  effect  a  fraud  upon  others.     My  decision  does  not 
depend  on  any  peculiar  or  exclusive  right  the  plaintiffs  have  to  use  the  names  of  Day  A  Martin, 
but  upon  the  fact  of  the  defendant  using  those  names  in  'connexion  with  certain  cir- 
*971   onmstances,  and  in  a  manner  calculated  to  mislead  the  public,  and  to  enable  the  defend- 
ant to  obtain,  at  the  expense  of  Day's  estate,  a  benefit  for  himself,  to  which  he  is  not  in 
fkir  and  honest  dealing  entitled."    In  Spottiswoode  v.  Clarke,  2  Phillips  Ch.  R.  154, — upon  an 
application  to  discharge  an  order  made  by  the  Vice-Chancellor  of  England  (Sir  L.  Shadwell), 
restraining  the  defendant  fW)m  selling  or  exposing  for  sale  any  almanacs  bound  in  wrappers  or 
covers,  with  the  title  "  Pictorial  Almanao"  printed  thereon,  or  having  any  other  title  printed 
thereon,  so  as,  by  colourable  representation  or  otherwise,  to  represent  the  almanac  published  and 
sold  by  the  defendant  to  be  the  same  as  the  almanac  printed  and  sold  by  the  plaintiff  for  the  year 
1847, — Lord   Cottenham,  C,  said :    "  In  the  course  of  the  argument,  oases  of  trade-marke 
were  referred  to :  but  trade-marks  have  nothing  to  do  with  this  case.    Take  a  piece  of  steel : 
the  mark  of  the  manufacturer  from  whom  it  comes  is  the  only  indication  to  the  eye  of  the  cus- 
tomer of  the  quality  of  the  article :  so  it  is  of  blacking,  or  any  other  article  of  manufacture, 
the  particular  quality  of  which  is  not  discernible  by  the  eye.     But  these  cases  are  quite  different 
from  the  present  case,  in  which,  if  you  are  deceived  at  all,  it  is  not  by  the  eye.    The  sise,  the 
colour,  the  3i>graving9,  are  all  distinct  in  the  two  works,  so  that  no  one  who  sees  the  two  could 
mistake  the  one  for  the  other."    Franks  v.  Weaver,  10  Beavan,  297,  also,  was  the  case  of  a 
deceitful  substitution  of  another  article  for  the  plaintiff's.     Lord  Langdale,  M.  R.,  says  :  "  No- 
body has  been  able  to  define  what  fraud  is ;  it  is  so  multiform  :  in  this  case  it  consists  in  th« 
crafty  adaptation  of  these  words  [Franks's  Specific  Solution  of  Copuba]  in  such  a  manner  as  to 
viake  it  appear  that  the  thing  sold  is  prepared  by  the  plaintiff.    Care  must  be  taken  that  th« 


18  COMMON  BENCH.    (9  J.  SCOTT.)  97 


injuDctinn  be  ^o  ft-nmed  u  not  to  go  farther  than  to  prevent  the  defendant  asing  the  name  or 
te^titBonials  of  the  plaintiff  for  the  purpose  of  secaring  to  himself  an  nnjnst  advantage  to  which 
he  has  no  title."  And  in  Burgess  «.  Burgess,  3  De  G.  M'N.  A  G.  896,  Lord  Justice  Turner  sajfi, 
— ^"No  man  can  have  any  right  to  represent  his  goods  as  the  goods  of  another  person ;  but,  in 
applications  of  this  kind,  it  must  be  made  ont  that  the  defendant  is  selling  his  own  goods  as  the 
goods  of  another." 

And  see  The  London  and  Provincial  Law  Assurance  Society  v.  The  London  and  Provincial 
Joint  Stock  Life  Insnranoe  Company,  11  Jurist,  938. 

The  American  eases  cited  ante,  p.  90,  note  (a),  show  that  the  same  principle  governs  the  deci- 
sions of  the  courts  of  that  country.  Indeed,  the  whole  of  the  American  law  upon  this  subject, 
as  also  upon  the  kindred  subject  of  copyright,  approximates  very  closely  to  that  of  this  country. 

To  the  American  cases  cited  in  the  house  under  a  certain  name,  and  the 

note  at  p.  90,  on  the  subject  of  trade-  same  name  was  used  by  another  person 

marks,   may  be  added :   Partridge  v,  for  another  house,  it  was  held,  that  the 

Menck,  2  Barbour  Ch.  R.  101 ;  How-  latter  could  be  enjoined  against  using 

ard  V.   Heoriques,  3  Sandf.   Sup.  Ct.  such  name,  as  the  case  came  within  the 

725;  Coffben  v.  Brunton,4  M'Lean,  516.  principle  which  made  trade-marks  per- 

Where  the  proprietor  of  a  hotel  had  sonal  property :  Howard  v,  Henriques, 

established  a  high  reputation  for  his  3  Sandf.  Sup.  Ct.  725. 


*HUGHES  V.  TINDALL.    April  29.  [*98 

A  policy  of  assurance  entered  into  with  a  mutual  insurance  association  contained  amongst  others 
a  regulation  (the  sixteenth)  which  provided,  that,  if  a  ship  insured  in  the  association  should 
be  mortgaged  for  any  debt,  the  owner,  being  a  member  of  the  association,  should  not  have  any 
claim  by  virtue  of  the  policy,  nor  should  any  assignee  of  such  policy  have  any  claim  for  any 
loss,  unless  previously  to  such  loss  such  member  should  have  delivered  to  the  secretary  an 
undertaking  in  wnting  of  (A«  mortgagee  or  tmignee  to  pay  all  sums  which  might  thereafter  he- 
eome  due  from  such  member  in  respect  of  such  ship. 

In  an  action  upon  the  policy  for  a  total  loss,  the  defendant  pleaded,  that  the  ^hip  was  mortgaged, 
and  that  the  plaintiff  did  not  previously  to  the  happening  of  the  loss  deliver  to  the  secretary 
•B  undertaking  of  the  mortgagees  to  pay  all  moneys,  which  might  thereafter  become  due  from 
the  plaintiff  in  respect  of  the  ship. 

The  plaintiff  replied,  that  the  defendant  had  notice  of  the  mortgage,  and  afterwards,  without 
requiring  th«  undertaking,  from  time  to  time  demanded  and  received  from  the  mortgagees  all 
sums  whioh  became  due  from  the  plaintiff  in  respect  of  the  ship,  and  the  contributions  for  which 
the  plaintiff  as  a  member  of  the  association  became  liable. 

Held,  that  the  replication  was  no  answer  to  the  plea, — the  giving  of  the  undertaking  required  by 
the  sixteenth  regulation  being  a  condition  preoedent. 

This  was  an  action  upon  a  policy  of  insurance.  The  declaration 
stated  that  the  defendant,  in  consideration  of  2057.  11a.  6(2.  paid  to  him 
by  the  plaintiff,  promised  the  plaintiff  that  the  several  members  of  the 
Protector  Insurance  Association,  every  member  bearing  his  equal  pro- 
portion according  to  the  sums  mutually  insured  therein,  as  per  list  affixed 
to  the  policy  thereinafter  mentioned,  would  become  and  be  assurers  to 
the  plaintiff  of  the  sum  of  10002.  upon  the  ship  named  in  a  certain  policy 
of  insurance  whereto  was  affixed  a  list  purporting  to  be  a  list  of  ships 
insured  in  the  Protector  Insurance  Association,  of  the  tonnages,  masters, 
owners,  ports,  and  values  of  the  same,  and  also  of  the  sums  by  the  mem- 
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bers  of  the  said  association  mutually  insured  therein,  made  by  the  plain- 
tiff the  23d  of  March,  1850,  and  then  subscribed  by  the  defendant  per 
procuration  of  the  said  several  members,  as  per  list  affixed  as  aforesaid, 
purporting  thereby  that  the  plaintiff,  as  well  in  his  own  name,  as  for  and 
in  the  name  and  names  of  all  and  every  person  or  persons  to  whom  the 
same  did,  might,  or  should  appertain,  in  part  or  in  all,  did  make  assu- 
rance, and  cause  himself  and  them,  and  every  of  them,  to  be  insured, 
lost  or  not  lost,  at  and  from  the  meridian  of  the  20th  of  March,  1850,  to 
*QQ1  *^^  ^^*^  *^®  meridian  of  *the  20th  of  March,  1851,  upon  any  kind 
-^  of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  ap- 
parel, ordnance,  munition,  artillery,  boat,  and  other  furniture  of  and  in 
the  good  ship  or  vessel  called  the  ^^  Diamond,"  whereof  was  master,  &c., 
beginning  the  adventure  upon  the  same  goods  and  merchandises  from 
the  loading  thereof  aboard  the  said  ship,  &c.,  upon  the  said  ship,  &c.,  &c., 
and  so  should  continue  and  endure  during  her  abode  there,  upon  the  said 
ship,  &c. ;  and,  further,  until  the  said  ship,  with  all  her  ordnance,  tackle, 
apparel,  &c.,  and  goods  and  merchandises  whatsoever,  should  be  arrived 
at  as  above,  upon  the  said  ship,  &c.,  until  she  should  have  moored  at 
anchor  twenty-four  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandises until  the  same  should  be  there  discharged  and  safely  landed  : 
And  it  should  be  lawful  for  the  said  ship,  &;c.,  in  that  voyage,  to  proceed 
and  sail  to,  and  touch  and  stay  at,  any  ports  and  places  whatsoever,  &c., 
without  prejudice  to  that  insurance :  The  said  ship,  &c.,  goods  and  mer- 
chandises, &c.,  for  so  much  as  concerns  the  assured,  by  agreement  be- 
tween the  assured  and  the  insurers  in  that  policy,  were  and  should  be 
valued  at  1500Z.  Touching  the  adventures  and  perils  which  they  the 
assurers  were  contented  to  bear  and  did  take  upon  them  in  that  voyage, 
they  were  of  the  seas,  men-of-war,  &c.,  &c.,  and  of  all  other  perils, 
losses,  and  misfortunes  that  had  or  should  come  to  the  hurt,  detriment, 
or  damage  of  the  said  goods  and  merchandises,  and  ship,  &;c.,  or  any 
part  thereof;  and,  in  case  of  any  loss  or  misfortune,  it  should  be  lawfal 
to  the  assured,  their  factors,  servants,  and  assigns,  to  sue,  labour,  and 
travel  for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the 
said  goods  and  merchandises,  and  ship,  &c.,  or  any  part  thereof,  without 
prejudice  to  that  insurance ;  to  the  charges  whereof  they  the  assurers 
would  contribute  each  one  according  to  the  rate  and  quantity  of  his  sum 
♦1001  **'^®^^^^  assured :  And  it  was  agreed  by  them,  the  insurers,  that 
-*  that  writing  or  policy  of  assurance  should  be  of  as  much  force  and 
effect  as  the  surest  writing  or  policy  of  assurance  theretofore  made  in  Lom- 
bard Street  or  in  the  Royal  Exchange,  or  elsewhere  in  London ;  and  so 
they,  the  assurers,  were  contented  and  did  thereby  promise  and  bind  them- 
selves, each  one  for  his  own  part,  their  heirs,  executors,  and  goods,  to  the 
assured,  their  executors,  administrators,  and  assigns,  for  the  true  perform- 
ance of  the  premises,  confessing  themselves  paid  the  consideration  due 
unto  them  for  that  assurance  by  the  assured,  at  and  after  the  rate  of  20/. 
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per  cent. :  And  that,  in  vHness  thereof,  they,  the  assurers,  had  subscribed 
their  names  and  sums  a^i^r^d  in  London :  That,  by  a  certain  memorandum 
thereupon  written,  it  was'Seotered  that  the  said  insurance  was  on  ship ; 
and  by  a  certain  other  memo/aHjdum  thereunder  written,  corn,  fish,  salt, 
fruit,  flour,  and  seed,  were  warrsnt^'d-free  from  average,  unless  general  or 
the  ship  should  be  stranded ;  sugar,  ^bliacco,  hemp,  flax,  hides,  and  skins, 
were  warranted  free  from  average  un3ei'*iM..per  cent.,  and  all  other  goods, 
abo  the  ship  and  freight,  were  warrantft'd-'free.  from  average  under  31. 
per  cent.,  unless  general  or  the  ship  should  be  rfraijded ;  and  by  a  certain 
other  memorandum  thereunder  written,  it  was^'*«lifttually  agreed  that 
certain  annexed  regulations  should  form  part  of  thWipolicy,  which  said 
regulations  were  in  the  words  and  figures  following,  ti^at'/s  j;o  say, — 
"  The  Protector  Insurance  Association,  Loncf^-*  • 

Secretary,  &c.,  &c.  *    >' 

"  At  a  general  meeting  held  the  4th  of  March,  1860,  it  was  unani- 
mously agreed, — "  1.  That  the  members  of  this  association  shall  seve- 
rally and  respectively,  not  jointly  or  in  partnership,  nor  the  one  for  the 
other  of  them,  but  each  only  in  his  own  name,  insure  each  others*  ships 
or  shares  of  ships,  from  noon  of  the  20th  day  of  March,  *1850,  r^-fA-t 
or  from  the  date  of  entry  of  each  vessel  respectively,  until  noon  *- 
of  the  20th  day  of  March,  1851,  against  all  losses,  perils,  and  damages 
of  whatever  nature  or  kind  soever  which  may  be  sustained  or  received 
by  their  respective  ships,  or  caused  or  done  by  them  to  other  ships  or 
craft,  except  when  on  the  voyages,  in  the  trades,  or  under  the  circum- 
stances hereinafter  particularly  excepted. 

*'2.  That  the  sums  to  be  insured  in  this  association  shall  be  from 
SOOZ.  to  10007.  on  each  ship ;  and  that  the  assured  shall  pay  4«.  per 
cent,  commission  on  the  sum  insured,  also  for  survey,  policy-duty,  and 
power  of  attorney. 

^^  3.  That  each  ship  must  be  approved  of  by  the  committee,  and  all 
vessels  not  classed  A  1,  or  ^  1,  in  Lloyd's  register-book,  shall  be 
subject  to  an  annual  survey  by  the  committee,  or  some  person  duly 
appointed  by  them  for  that  purpose ;  and  the  owner  of  every  ship  not 
80  classed  shall  give  the  secretary  notice  in  writing  of  her  return  from 
every  foreign  voyage,  if  exceeding  six  months ;  and,  in  the  event  of  his* 
neglecting  to  do  this,  he  shall  suffer  a  deduction  of  lOL  per  cent.,  in  case 
of  loss  or  average. 

"  4.  That  no  member  shall  anywhere  insure  his  ship  for  more  than 
the  sum  at  which  she  is  valued  in  this  association ;  but,  in  the  settle- 
ment of  particular  average  on  the  hull,  where  one-third  has  been  de- 
ducted, a  nominal  value  of  5/.  per  ton  on  colonial-built  ships,  and  61. 
per  ton  on  British-built  ships,  such  sum  not  being  less  than  two-thirds 
the  entered  value,  shall  be  taken  for  adjusting  the  same. 

"  5.  That  ships  shall  not  be  insured  when  employed  in  any  unlawful 
trade,  with  the  knowledge  or  consent  of  the  assured,  nor  when  employed 
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in  the  fisheries  to  Greenland  or  Davis's  Straits*  or  in  the  Hudson's  Bay 
*1 091  ^^^^9  ^^^  when  or  after  loading  or  jihloi^ling  on  any  main  shore 
-■  *or  beach,  nor  from  any  losses  by'th^sea  risk  when  and  after 
being  in  the  Solway  Frith,  or  in  thecf  Ortis'  of  Dundalk,  Annan,  Dum- 
fries, Preston,  or  Lytham,  nor  w^^'-ir  after  proceeding  higher  than 
Glasson  Dock,  in  Lancaster  riv^f  %  abd  that  ships  being  employed  in 
any  case  contrary  to  this  ruli^*«^all  not  be  entitled  to  recover  for  any 
loss  by  the  sea  risk  on  any.sbbsequent  voyage,  until  surveyed  in  a  safe 
port  by  some  person  appointed  by  the  committee,  and  readmitted. 

^^  6.  That  no  ship]6tiaH  be  insured  by  this  association  sailing  from  the 
united  kingdon\  bp-tbe  following  voyages,  after  the  periods  set  opposite 
thereto,  nor  until  lier  return  to  Great  Britain  or  Ireland,  and  notice 
thereof  ])B*^}yiin  to  the  secretary,  wb'^,  on  receiving  a  declaration  in 
writing  fi^m  Ihe  master  that  she  has  nOb  touched  the  ground  during  the 
suspension  of  the  policy,  shaU  readmit  her,  viz.,  British  colonies  in 
North  America  (the  ports  and  places  in  the  Saint  Lawrence  above  Cape 
Gaspe  excepted),  1  September ;  the  ports  and  places  in  the  Saint  Law- 
rence above  Gape  Gaspe,  25  August. 

^^  7.  That  ships  sailing  from  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  passing  the  South  Foreland,  on  the  following  voyages 
after  the  periods  set  opposite  thereto,  shall  be  subject  to  a  deduction  of 
101.  per  cent,  in  case  of  loss  or  average, — ports  in  the  White  Sea,  5th 
August ;  lower  ports  in  the  Baltic,  not  higher  than  Memel,  inclusive, 
and  in  any  port  or  place  in  the  Belt,  Sound,  or  Gattegat,  except  Got- 
tenburgh,  20  October ;  Riga  and  the  ports  in  Riga  Bay,  and  Stockholm, 
12  October ;  the  ports  in  the  Gulf  of  Finland  and  Bothnia,  5  October ; 
And  ships  sailing  from  the  United  Kingdom,  or  passing  the  South  Fore- 
land on  the  aforesaid  voyages,  eight  days  later  than  the  above  dates, 
shall  be  subject  to  a  deduction  of  20  per  cent,  in  case  of  loss  or  aver- 
age ;  and  that  no  vessel  be  insured  sailing  more  than  fifteen  days  later, 
*10m  ^^^®P^"^g  those  from  the  ""Mediterranean,  or  ports  to  the  south 
•^  of  Gibraltar :  that  the  time  of  clearing  at  the  Custom  House  be 
deemed  the  time  of  sailing,  provided  the  ship  be  laden  or  ballasted  and 
equipped  for  the  voyage ;  and  that  each  day  be  considered  by  the  mem- 
bers of  this  association  as  ended  at  noon. 

*^8.  That  any  ship  sailing  on  any  voyage  prohibited  by  this  associa- 
tion shaU  thenceforth  cease  to  be  insured;  but,  on  notice  in  writing 
being  given  to  the  secretary,  may  be  exempted  from  contribution  to 
any  losses  or  averages  which  may  occur  after  the  date  of  such  notice, 
but  not  otherwise :  and  all  ships  repairing  at  the  owners'  expense  for 
the  space  of  thirty  days  or  longer,  may  likewise  cease  to  contribute  to 
the  sea  and  war  risks  during  such  time,  provided  regular  notice  be 
given  to  the  secretary,  both  at  the  commencement  and  conclusion  of 
the  repairs,  and  a  suflScient  number  of  shipwrights  be  employed  to  expe-  * 
dite  the  work. 
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''  9.  That,  in  the  event  of  any  ship  insured  in  this  association  being 
in  or  sailing  from  any  part  of  the  West  India  Islands  or  Colonies,  the 
Bay  of  Honduras,  or  any  part  of  the  Gulf  of  Mexico,  or  the  Spanish 
Main,  between  1st  of  August  and  12th  of  January,  or  being  laden  with 
small  coals,  called  dough-stone,  kelp,  rock-salt,  ore,  iron,  lead,  bricks, 
or  slates,  all  or  either,  shall  suffer  a  deduction  of  10  per  cent,  in  case 
of  loss  or  average,  and,  if  exceeding  40  per  cent,  of  the  aforesaid  com- 
modities, above  the  register  tonnage,  0.  M.,  15  per  cent. 

"10,  That  Messrs.  George  Tindall,  Thomas  D.  Hopper,  Frederick 
Walker,  William  N.  Frost,  and  Josiah  E.  Denham,  with  power  to  add 
two  to  their  number,  be  appointed  as  a  committee  for  superintending 
the  affairs  of  this  association,  who  shall  meet  on  the  first  Wednesday  on 
every  alternate  month,  to  audit  the  accounts,  settle  claims,  and  order 
payment  of  the  same  by  the  secretary's  draft  at  sixty  days'  date ;  and 
that  every  non-resident  *member  shall  appoint  an  agent  in  Lon-  r^-inj. 
don  to  transact  his  business  with  the  association.  ^ 

"11.  That  no  member  of  the  committee  shall  act  as  such  in  the  set- 
tlement of  his  own  loss  or  average. 

"  12.  That  all  average  claims  be  adjusted  by  a  professional  average- 
stater,  according  to  the  usage  of  Lloyd's  (except  as  hereafter  particu* 
larly  stated),  and  delivered  at  the  office  of  the  secretary  six  days  pre- 
vious to  the  periodical  meeting  of  the  committee,  to  entitle  the  claimant 
to  a  settlement  at  such  meeting :  but,  should  the  committee  be  dissatis- 
fied with  such  adjustment,  they  may  refer  the  same  to  two  arbitrators 
in  London,  one  to  be  chosen  by  the  committee,  and  the  other  by  the 
assured,  within  ten  days,  notice  being  given  by  the  secretary,  otherwise 
the  decision  of  the  committee  to  be  conclusive,  with  power  for  such  two 
persons  to  appoint  an  umpire ;  and  the  award  of  any  two  of  such  three 
persons  shall  be  final :  but  the  committee  and  assured  may  (by  mutual 
consent)  refer  such  claim  to  one  person  only,  whose  award  shall  as  afore- 
said be  final  and  conclusive. 

"  13.  That,  in  the  statement  of  average,  caulking  shall  not  be  allowed, 
except  the  vessel  has  been  thoroughly  caulked  within  five  years,  and  the 
difference  of  price  on  copper  or  metal  between  new  and  old  shall  not  be 
allowed,  if  the  same  has  been  on  more  than  four  years ;  but,  if  it  has 
been  on  only  one  year,  five-sixths  of  the  difference  in  price  shall  be 
allowed ;  if  two  years,  three-fourths ;  if  three  years,  two-thirds ;  if  four 
years,  one-half. 

"  14.  That  all  drafts  for  claims  written  off  by  the  committee  shall  be 
duly  accepted  and  punctually  paid  when  due ;  and,  if  any  member  shall 
neglect  or  refuse  to  pay  his  contribution,  on  receiving  notice  from  the 
secretary,  his  respective  ship  ^r  ships  shall  immediately  cease  to  be 
insured  in  or  by  this  association,  but  he  shall  still  be  liable  to  contribute 
to  all  losses  and  averages  *which  may  occur  during  the  continu-  r^^-tQc 
ance  of  the  policy :  that  the  solicitors  be  directed  to  sue  imme-  ^ 
diately  for  the  amount  due  on  behalf  of  the  secretary. 
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"  15.  That  the  committee  shall  have  full  power  to  survey,  or  appoint 
any  other  person  or  persons  to  survey,  ships  insured  in  this  association, 
and  to  order  such  materials  and  stores  as  they  may  deem  necessary ; 
and  any  member  refusing  to  comply  with  the  orders  of  the  committee, 
after  receiving  notice  of  such  order  through  the  secretary,  shall,  in  case 
of  loss  or  average  before  the  required  stores  and  materials  are  provided, 
and  repairs  done,  suffer  a  deduction  of  15Z.  per  cent. 

"16.  If  the  whole  or  part  of  any  ship  insured  in  this  association  shall, 
at  the  time  of  entering,  or  afterwards,  be  mortgaged  or  assigned  to  any 
person  or  persons  for  any  debt  or  debts,  the  owner  of  such  ship,  being  a 
member  of  this  association,  shall  not  have  any  claim  by  virtue  of  the 
policy,  nor  shall  any  assignee  of  such  policy  have  any  claim,  for  any  loss 
or  damage  which  may  be  sustained  by  su^h  ship,  unless,  previously  to  the 
happening  of  such  loss  or  damage,  such  member  shall  have  delivered  to 
the  secretary  an  undertaking  in  writing  of  the  mortgagee  or  assignee  to 
pay  all  sums  of  money  which  may  thereafter  become  due  from  su^h  mem- 
ber in  respect  of  such  ship  ;  nevertheless,  such  member  shall  still  be  liable 
for  and  shall  pay  his  contributions  and  demands,  the  same  as  if  such 
mortgage  or  assignment  had  not  been  made. 

"  17.  That,  if  any  vessel  be  laid  up,  with  or  without  cargo,  in  a  port 
of  Great  Britain  or  Ireland,  for  the  space  of  thirty  days  or  more  after 
the  20th  of  December  (the  commencement  and  termination  of  such 
period  being  notified  to  the  secretary  in  writing,  and  the  association  being 
thereby  exempted  from  all  risk  thereon,  except  fire),  the  owner  shall  be 
*infil  ^i^t^itled  to  a  return  of  6d.  per  cent,  per  diem,  in  conformity  with 
-*  *such  notice ;  which  return  shall  be  drawn  for  upon  all  the  mem- 
bers of  the  association. 

"  18.  That  this  association  shall  be  liable  to  contribute  its  proportion 
(but  not  beyond  the  sum  insured)  for  damages  which  any  ship  insured 
herein  may  do  to  other  ships  or  craft,  so  that  the  loss  sustained  be  not 
less  than  3  per  cent.,  excepting  when  connected  with  a  particular  aver- 
age happening  at  the  same  time,  and  amounting  together  to  that  sum ; 
provided  always,  that  proper  means  be  adopted  by  the  owner  to  recover 
the  damage  against  the  ship  or  craft  or  parties  legally  liable :  neverthe- 
less, in  the  event  of  any  ship  doing  damage  to  another,  such  ship  shall 
contribute  towards  the  cost  of  repairing  such  damage. 

"  19.  That,  when  ships  in  the  North  Sea,  or  seas  adjacent,  have  not 
been  heard  of  for  four  months,  or  in  the  Atlantic,  or  seas  adjacent,  for  six 
months,  the  committee  shall  order  payment  to  be  made  in  the  usual 
manner,  on  satisfactory  security  being  given  for  repayment  of  the 
amount  in  case  the  ship  be  not  lost ;  but  that  such  ship  shall  be  consi- 
dered lost,  and  cease  from  risk  on  others  at  the  end  of  two  months,  if 
missing  in  the  North  Sea,  and  at  the  end  of  four  months  if  missing  in 
the  Atlantic,  or  other  seas.  N.B.  Any  ship  sailing  previous  to  the 
19th  March,  1851,  and  not  heard  of  after  that  time,  shall  be  considered 
lost  on  the  last  day  covered  by  the  policy. 
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"  20.  That,  in  case  of  loss,  the  owner  shall  remain  an  underwriter  on 
all  other  ships  for  forty-eight  hours  thereafter ;  but,  in  case  of  sale, 
shall  cease  to  be  an  underwriter  from  the  date  of  the  transfer,  when  the 
policy  shall  be  considered  as  cancelled,  unless  transferred  to  the  pur- 
chaser by  the  permission  of  the  committee ;  and  that,  in  the  event  of 
the  death  of  any  member,  the  executor  or  administrator  shall  be  allowed 
to  withdraw  *his  ship  or  ships,  on  giving  the  secretary  a  written  r^^/v^  ' 
notice  to  that  effect.  '- 

"  21.  That  the  committee,  unless  they  receive  ten  days'  notice  to  the 
contrary,  shall  renew  each  policy  on  its  expiration,  except  in  cases 
where  it  may  be  deemed  expedient  not  to  renew  the  same,  when  the 
committee  shall  cause  a  similar  notice  to  be  given  to  the  owner. 

^^  22.  That  the  committee  shall  have  full  power  to  settle  all  claims  on 
policies,  and  contingent  expenses,  and  also  to  call  general  meetings  of 
the  association,  which  shall  have  authority  to  make,  repeal,  or  alter,  or 
amend  these  or  any  subsequent  rules  or  regulations  for  the  government 
of  the  association ;  and  the  decision  of  the  majority  at  such  meetings 
shall  be  binding  and  conclusive  on  all  the  members,  provided  it  does  not 
affect  ships  having  actually  commenced  a  voyage  or  being  under  charter : 
in  either  of  those  cases,  such  vessels  to  be  exempt  from  the  operation 
of  any  alteration  until  the  completion  of  the  voyage  or  expiration  of 
the  charter.  At  all  general  meetings,  members  shall  be  entitled  to  one 
vote  for  each  ship  entered,  and  may  vote  by  proxy,  such  proxy  being  a 
member. 

''  23.  That  all  letters  and  notices  be  sent  through  the  post-ofBce. 

"  24.  That  every  member  wishing  to  propose  any  alteration  in  the 
rules  at  an  annual  general  meeting,  shall  give  notice  thereof  to  the  secre- 
tary on  or  before  15th  of  January  preceding  the  said  meeting ;  and 
every  member  shall  have  a  copy  of  such  proposition  given  him  with  tho 
notice  of  the  meeting." 

The  declaration  then  averred,  that  the  plaintiff,  during  the  risk  there- 
inafter mentioned,  and  until  and  at  the  time  of  the  loss  thereinafter 
mentioned,  was  interested  in  the  said  ship  to  the  value  in  the  said  policy 
mentioned ;  that,  before  the  making  of  the  said  policy,  to  wit,  on  the 
*9th  of  January,  1850,  the  said  ship  departed  and  set  sail,  and,  ^^^  ^^ 
at  the  time  of  the  making  of  the  said  policy,  was  proceeding  from  ^ 
the  port  of  Cardiff,  in  Wales,  on  a  voyage  to  Panama,  with  a  cargo  of 
coals,  and  that  the  said  voyage  was  one  protected  and  not  prohibited  or 
excepted  by  the  said  policy  and  regulations,  and  the  said  employment 
of  the  said  ship  was  one  not  prohibited  or  excepted  by  the  said  policy 
and  regulations ;  that  the  said  ship,  whilst  she  was  attempting  to  prose- 
cute her  said  voyage,  and  whilst  she  was  so  employed  as  aforesaid,  and 
under  circumstances  not  excepted  by  the  said  regulations,  after  the  me- 
ridian of  tbo  20th  of  March,  1850,  and  before  the  meridian  of  the  20th 
of  March,  1861,  to  wit,  on  the  1st  of  July,  1850,  was,  by  perils  and  dan- 
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gers  of  the  seas,  wholly  lost,  and  never  did  arrive  at  Panama  aforesaid; 
that  the  said  ship  was  not  insured  when  employed  in  any  unlawful  trade, 
with  the  knowledge  or  consent  of  the  assured,  nor  when  employed  in 
the  fisheries  to  Greenland  or  Davis's  Straits,  or  in  the  Hudson's  Bay 
trade,  or  when  or  after  loading  or  unloading  on  any  main-shore  or  beach; 
and  that  the  plaintiff  did  all  things  on  his  part  necessary  to  entitle  him 
'  to  have  the  said  insured  sum  of  lOOOZ.  paid  to  him  according  to  tbe 
^  terms  of  the  said  policy,  and  the  said  promise  of  the  defendant,  and 
that  the  same  had  not  been  paid. 

The  fifth  plea  stated,  that,  before  and  at  and  after  the  time  of  the 
making  of  the  said  promise,  the  said  ship  was  mortgaged  and  assigned 
by  the  plaintiff  to  divers  persons  respectively  for  divers  debts  due  from  the 
plaintiff  to  such  persons  respectively ;  and  that,  at  the  time  of  the  making 
of  the  said  policy,  and  thence  continually  up  to  and  at  and  after  the 
said  loss  and  damage  in  the  said  first  count  mentioned,  the  plaintiff  was 
a  member  of  the  said  association  in  the  declaration  mentioned,  and  the 

♦10Q1  ^^°®'  ^^  ^^  ^*^^  ®^^P  ^^  vessel  subject  *to  such  mortgages  and 
^  assignments ;  and  that  the  plaintiff  did  not,  nor  did  any  person, 
previously  to  the  happening  of  the  loss  or  damage  in  the  declaration 
mentioned,  or  at  any  time,  deliver  to  the  secretary  of  the  said  associa- 
tion, or  to  the  said  association,  or  to  any  person,  any  undertaking  in 
writing,  or  otherwise,  of  any  of  the  said  persons,  so  being  such  assignees 
and  mortgagees,  or  any  undertaking  whatever  of  any  person  whatever, 
to  pay  all  sums  of  money  which  might  thereafter  become  due  from  the 
plaintiff  in  respect  of  the  said  ship,  or  to  pay  any  sum  of  money  to  be- 
come due  in  respect  of  such  ship,  or  to  make  any  payment  whatever. 

And  for  a  second  replication  to  the  defendant's  fifth  plea,  the  plain- 
tiff said,  that,  after  the  making  the  said  mortgages  and  assignments, 
and  previously  to  the  happening  of  the  said  loss  or  damage,  the  defend- 
ant, he  then  thence  hitherto  and  still  being  the  secretary  of  the  said 
association,  had  notice  of  the  said  mortgages  and  assignments,  and  after- 
wards, before  the  happening  of  the  said  loss  or  damage  (without  requiring 
any  such  undertaking  as  in  the  fifth  plea  mentioned),  from  time  to  time 
demanded  of  and  received  from  the  said  mortgagees  and  assignees,  as 
such  mortgagees  and  assignees,  all  the  sums  of  money  which  thereafter 
became  due  from  the  plaintiff  in  respect  of  the  said  ship,  and  the  con- 
tributions and  demands  for  which  the  plaintiff  as  such  member  of  the 
said  association  thereafter  became  and  was  liable ;  and  that  the  plaintiff 
now  sues  as  trustee  on  the  behalf  and  for  the  benefit  of  the  said  mort- 
gagees or  assignees,  and  not  otherwise. 

The  defendant  demurred  to  the  second  replication  to  the  fifth  plea ; 
the  ground  of  demurrer  stated  in  the  margin  being,  ^^  that  the  demand 
and  receipt  by  the  defendant  of  the  sums  of  money  mentioned  in  the 
replication  demurred  to,  make  no  answer  to  the  defence  set  up  by  the 
fifth  plea."     Joinder. 
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*T.  Jones  J  in  support  of  the  demurrer,  (a) — The  fifth  plea  is  r^^-i-fQ 
foanded  upon  the  sixteenth  regulation;  and  the  question  is,  '- 
whether  the  plaintiff  can  claim  the  benefit  of  the  policy,  he  having  failed 
to  comply  with  the  requirements  of  the  sixteenth  rule.  That  rule  pro- 
Tides,  that,  if  a  ship  insured  in  the  association  shall  be  mortgaged  or 
'  assigned  for  any  debt,  the  owner,  being  a  member  of  the  association, 
shall  not  have  any  claim  by  virtue  of  the  policy,  nor  shall  any  assignee 
of  such  policy  have  any  claim  for  any  loss,  unless  previously  to  such 
loss  such  member  shall  have  delivered  to  the  secretary  an  undertaking 
in  writing  of  the  mortgagee  or  assignee  to  pay  all  sums  which  may 
thereafter  become  due  from  such  member  in  respect  of  such  ship.  A 
compliance  with  that  regulation,  it  is  submitted,  is  a  condition  precedent 
to  the  plaintiff's  right  to  maintain  an  action  upon  the  policy.  The 
excuse  he  offers  in  the  replication  for  the  non-compliance,  is,  that  he  has 
done  something  which  either  in  fact  or  in  law  is  equivalent  thereto,  viz., 
that  the  defendant  had  notice  of  the  mortgages  and  assignments,  and 
afterwards,  without  requiring  the  undertaking,  from  time  to  time 
demanded  and  received  from  the  mortgagees  and  assignees  all  sums 
which  became  due  from  the  plaintiff  in  respect  of  the  ship,  and  the 
contributions  for  which  the  plaintiff  as  a  member  of  the  association 
became  liable.  That  clearly  is  no  answer  to  the  non-performance  of  the 
condition. 

*Keane,  contrS,.(6) — The  contract  contained  in  the  policy  and  r^-.-!^ 
the  regulations,  is,  a  contract  between  the  assured  and  the  mort-  *- 
gagees,  who  are  bound  to  do  that  which  the  sixteenth  rule  requires,  or 
that  which  is  equivalent  thereto.  [Cresswell,  J. — Does  the  replica- 
tion show  that  the  plaintiff,  or  the  mortgagees,  paid  all  that  might 
become  due  from  him  in  respect  of  the  ship  ?]  Not  in  terms :  but  it 
states  that  the  defendant  demanded  and  received  from  the  mortgagees 
all  sums  which  became  due  from  the  plaintiff  in  respect  of  the  ship,  and 
the  contributions  and  demands  for  which  the  plaintiff  as  a  member  of 
the  association  thereafter  became  and  was  liable :  and  his  liability  only 

(a)  The  point!  marked  for  arj^ment  on  the  part  of  the  defendant  were  as  followa : — 

"1.  That  the  defendant's  liability  is  dependent  on  the  condition  that  the  undertaking  speci- 
fied io  the  sixteenth  regulation  be  given  before  the  loss : 

"2.  That  such  condition  is  not  waived  or  discharged  by  force  of  any  of  the  facts  stated  in  the 
^plication : 

"3.  Assuming  the  facts  stated  in  the  replication  to  operate  as  a  waiver  or  discharge  of  such 
Condition,  that  sueh  facts  are  nevertheless  inconsistent  with  and  repugnant  to  the  claim  made 
^J  the  declaration,  and  set  up  another  and  a  different  claim,  and  do  not  entitle  the  plaintiff  to 
jadgment  in  respect  of  the  claim  made  in  the  declaration  : 

"4.  That  the  replication  is  a  departure  from  the  deoWation.'' 

(&)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were  as  follows, — "  That  the 
policy  contemplates  assignments  and  mortgages  thereof,  and  that  the  dealings  of  the  defendant 
with  the  actual  assignees  and  mortgagees  disclosed  by  the  replication,  either  amount  to  a  waiver 
9f  the  sixteenth  condition,  or  show  that  in  respect  of  that  condition  the  plaintiff  has  done  every, 
thing  to  enable  him  to  recover  ;  and  that,  regard  being  had  to  the  regulations  of  the  policy,  the 
fccts  set  forth  in  the  second  replication  to  the  fifth  plea  show  that  the  defendant  is  not  entitled 
te  let  up  in  this  action  the  defence  disclosed  by  his  said  plea." 
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continues  for  forty-eight  hours  after  a  total  loss.  The  mortgagees  are 
treated  as  the  parties  with  whom  the  association  contract.  [Crbsswell, 
J. — The  mortgagees  have  not  made  themselves  liable  for  all  future  pay- 
ments.] If  the  court  entertain  a  strong  opinion  that  the  replication  is 
insufficient,  the  plaintiff  would  pray  leave  to  amend.  [Willes,  J. — An 
amendment  will  not  avail,  unless  the  plaintiff  can  reply  a  waiver  of  the 
condition  contained  in  the  sixteenth  rule.] 

Per  Curiam. — The  plaintiff  may  have  leave  to  amend,  upon  the  usual 
terms.  Rule  accordingly. 


*112]  •^RODGERS  v.  PARKER.     Mat/  7. 

The  11  G.  2,  c.  19,  s.  79,  only  entitles  the  tenant  to  recover  in  an  action  for  any  irregularity  in 
dealing  with  a  disfressi  where  actual  damage  is  proved. 

The  plaintiff  declared  in  case  for  an  irregular  distress,  alleging  in  one  count  that  the  defendant, 
haying  distrained  certain  growing  wheat  as  a  distress  for  rent,  and  having  caused  the  same  to 
be  cut  and  carried  away,  instead  of  impounding,  appraising,  and  selling  the  same,  suffered 
other  persons  to  carry  the  same  away  and  convert  the  same  to  their  own  use,  whereby  the 
plaintiff  was  injured,  and  was  deprived  of  the  surplus. 

There  was  also  a  count  in  trover. 

The  evidence  was,  that  the  defendant  seized  the  plaiLtiff's  growing  wheat  as  a  distress  for  rent, 
and  sold  it  (for  its  full  value)  on  the  premises  in  a  growing  state, — that  the  purchaser  cut  the 
wheat,  and  earned  it  away, — and  that  the  surplus  of  the  proceeds  of  the  sale,  after  satisfying 
the  rent,  was  paid  over  to  the  plaintiff.  The  jury  found  that  the  plaintiff  sustained  no  damage 
by  the  transaction : — 

Held,  that,  upon  these  facts,  and  upon  this  finding,  the  pl^ntiff  was  not  entitled  to  recover  even 
nominal  damages  upon  either  count 

Proudlove  v.  Twemlow,  1  C.  A  M.  326, f  observed  upon. 

This  was  an  action  for  an  irregular  and  excessive  distress. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  was  tenant 
to  the  defendant  of  certain  land,  and  the  defendant  seized  and  took  and 
distrained  certain  growing  wheat  of  the  plaintiff,  then  being  on  the  said 
land,  for  rent  then  alleged  to  be  due  and  in  arrear  to  him,  the  defend- 
ant, from  the  plaintiff,  in  respect  of  the  said  land,  and  afterwards  caused 
the  said  wheat  to  be  cut,  cured,  and  carried  away,  and  kept  and  detained 
from  the  plaintiff,  as  a  distress  for  the  said  arrears,  although,  at  the  time 
of  the  making  of  the  said  distress,  and  of  the  cutting,  curing,  and  carry- 
ing away  and  detaining  of  the  said  wheat,  a  small  part  only  of  the  said 
alleged  arrears  was  in  fact  due,  and  a  small  part,  to  wit,  one-half  of  the 
said  wheat  would  have  been  sufficient  as  a  distress  for  so  much  of  the 
said  arrears  as  was  in  fact  due,  and  for  the  costs,  charges,  and  expenses 
of  the  said  distress,  and  of  the  cutting,  curing,  and  carrying  away  of  the 
said  wheat,  and  of  the  appraisement  and  sale  thereof,  and  for  all  moneys 
which  the  defendant  was  entitled  to  levy  by  the  said  distress ;  whereby 
the  defendant  took  and  kept  from  the  plaintiff  an  excessive  distress  for 
so  much  of  the  said  alleged  arrears  as  was  in  fact  due,  and  the  plaintiff 
was  wrongfully  deprived  of  a  great  portion  of  the  said  wheat. 
♦11  SI  *The  second  count  stated,  that,  for  divers  years  before  and  at 
the  time  of  the  committing  of  the  grievances  thereinafter  men- 
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tioned,  the  plaintiff  occupied,  held,  and  enjoyed  certain  land  as  tenant 
thereof  to  the  defendant  at  a  rack-rent,  the  said  land  being  land  situate 
at  Morton,  mentioned  in  The  Black  Sluice  Drainage  Act,  1765,(a)  and 
made  liable  to  the  tax  of  9d,  an  acre  per  annum  by  virtue  of  that  act, 
and  to  the  additional  tax  of  9d.  an  acre  per  annum  by  virtue  of  The 
Black  Sluice  Drainage  Act,  1770,(J)  and  liable  to  the  additional  tax  of 
2«.  6d.  an  acre  per  annum  by  virtue  of  The  Black  Sluice  Drainage  Act, 
1846,(<?)  during  the  period  for  which  by  that  act  such  liability  was  im- 
posed, and  liable  to  the  tax  of  2«.  3i.  an  acre  per  annum  by  virtue  of 
The  Black  Sluice  Drainage  Act,  1849,(i)  during  the  period  for  which  by 
that  act  such  Jiability  was  imposed,  and  liable  to  the  tax  of  4^c2.  per  acre 
per  annum  by  virtue  of  the  last-mentioned  act,  the  said  land  being  land 
comprised  within  the  district  called  in  the  last-mentioned  act  the  eighteen- 
penny  district,  and  being  other  than  and  distinct  from  the  lands  in  Bourn 
and  Dike  mentioned  in  the  last-mentioned  act :  that,  while  the  plaintiff 
was  such  tenant  as  aforesaid  to  the  defendant,  divers  moneys  on  account 
of  the  said  taxes  became  and  were  by  virtue  of  each  of  the  said  acts  re- 
spectively due  and  payable  by  the  plaintiff  as  such  tenant  and  occupier, 
for  the  land  whereof  the  plaintiff  was  such  tenant  and  occupier,  and 
were  by  the  plaintiff  as  such  tenant  and  occupier  paid,  which  moneys, 
the  plaintiff  not  having  previously  deducted  from  the  rent  payable  by 
him  to  the  defendant  for  the  said  land,  he  the  plaintiff  was,  by  virtue 
of  the  said  acts,  entitled  to  deduct  and  desirous  of  deducting  from  the 
arrears  of  rent  for  which  the  defendant  distrained  as  thereinafter  rrts-f-jj^ 
•mentioned, — of  all  which  the  defendant,  at  the  time  of  the  com-  *- 
mitting  of  the  said  grievances,  had  notice :  yet  that  the  defendant,  in- 
tending to  injure  the  plaintiff,  wrongfully  and  maliciously  seized,  took, 
and  distrained  certain  cut  timothy-grass  and  growing  wheat  of  the 
plaintiff,  then  being  on  the  said  land,  for  the  full  amount  of  the  rent 
then  in  arrear  from  the  plaintiff  to  the  defendant  for  the  said  land,  and 
refused  to  allow  the  moneys  so  by  the  plaintiff  paid  as  aforesaid  to  be 
deducted  from  the  said  rent,  and  caused  the  same  wheat  to  be  cut, 
cored,  and  carried  away,  and  kept  and  detained  from  the  plaintiff  as  a 
distress  for  the  whole  of  the  said  arrears,  and  the  costs  and  expenses  of 
the  said  distress,  without  deducting  or  allowing  from  or  out  of  the  said 
rent  the  said  moneys  so  by  the  plaintiff  paid  as  aforesaid,  or  any  part 
thereof,  though  a  small  part  of  the  said  wheat,  to  wit,  one-half  thereof, 
would  have  been  sufficient  as  a  distress  for  the  arrears  of  rent,  and  for 
the  costs  and  expenses  of  the  said  distress,  and  the  costs  and  charges 
of  cutting,  curing,  and  carrying  away  the  said  wheat,  and  appraising  and 
selling  the  same,  and  for  all  moneys  which  the  defendant  was  entitled  to 
leyy  by  the  said  distress,  if  the  moneys  so  by  the  plaintiff  paid  as  afore- 

(o)  5  G.  3,  e.  Izzzvi. 
(6)  10  O.  3,  c.  zli. 

(c)  9  A  10  Vict  c.  cezoTii. 

(d)  12  Jb  13  Viot  0.  lis. 
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said  had  been  deducted  as  aforesaid ;  whereby  the  defendant  took  an 
excessive  distress,  and  whereby  the  plaintiff  was  deprived  of  his  right 
and  opportunity  of  deducting  the  said  moneys  under  the  said  statutes, 
and  was  likely  to  lose  the  same,  and  was  unjustly  deprived  of  a  great 
portion  of  the  said  wheat. 

The  third  count  stated  that  the  defendant  seized,  took,  and  distrained, 
on  certain  land  which  the  plaintiff  held  as  tenant  to  the  defendant,  cer- 
tain cut  timothy-grass  of  the  plaintiff,  as  a  distress  for  certain  arrears 
of  rent  then  alleged  by  the  defendant  to  be  due  to  him  for  the  m\ 
land ;  and  that  the  defendant,  having  so  distrained  the  said  cut  timothy- 
*1 1  ^1  grass,  took  such  bad  care  of  the  same,  *and  carelessly  left  the 
^  same  exposed  to  the  open  air  and  rain  for  so  long  a  time  while 
it  was  in  the  defendant's  possession  as  such  distress,  that,  by  reason 
thereof,  the  same  was  spoiled. 

The  fourth  count  stated  that  the  defendant,  having  distrained  certain 
growing  wheat  of  the  plaintiff  as  a  distress  for  certain  arrears  of  rent 
then  alleged  to  be  due  from  the  plaintiff  to  the  defendant  for  certain 
land  on  which  the  said  wheat  was  growing,  and  held  by  the  plaintiff  of 
the  defendant,  and  having  caused  the  said  wheat  to  be  cut,  cured,  and 
carried  away,  he,  the  defendant,  instead  of  impounding,  appraising,  or 
selling  the  said  wheat  when  cut,  in  satisfaction  of  the  said  arrears, 
wrongfully  suffered  and  permitted  and  caused  certain  persona  to  convert 
the  said  cut  wheat  to  their  own  use  while  the  defendant  had  the  same 
under  the  said  distress,  whereby  the  same  was  wholly  lost  to  the  plain- 
tiff, and  the  plaintiff  was  deprived  of  the  overplus  of  money  which  he 
would  have  been  entitled  to  if  the  said  wheat  had  been  sold  by  the 
defendant  when  cut,  under  the  said  distress. 

The  fifth  count  stated  that  the  defendant  wrongfully  fastened  and 
kept  fastened  a  gate  of  the  plaintiff,  being  the  gate  of  a  certain  field  of 
the  plaintiff,  whereby  the  plaintiff  was  prevented  from  driving  certain 
cattle  rf  the  plaintiff  to  get  water;  by  reason  whereof  the  said  cattle, 
in  order  to  get  water,  broke  through  the  fences  of  the  said  field,  and 
damaged  the  same,  and  trespassed  on  and  damaged  another  person's  land, 
and  were  therefore  distrained  damage  feasant,  whereby  the  plaintiff  wa? 
obliged  to  pay  2L  in  and  about  procuring  them  to  be  released. 

The  sixth  count  charged  the  defendant  with  having  wrongfully  con- 
verted to  his  own  use  the  plaintiff's  goods,  that  is  to  say,  cut  timothy- 
grass,  and  cut  wheat,  straw,  and  wheat  in  the  grain. 
^-^^^  *And  the  plaintiff  also  sued  the  defendant  for  money  payable 
-*  by  the  defendant  to  the  plaintiff  for  money  jpaid  by  the  plaintiff 
for  the  defendant  at  his  request,  and  for  money  received  by  the  defend- 
ant for  the  plaintiff's  use;  and  the  plaintiff  claimed  under  the  count  for 
money  payable,  1007.  for  debt,  and  lOL  for  detention,  and  under  the 
previous  counts  of  the  declaration  1002. 

To  the  first  six  counts  the  defendant  pleaded  not  guilty  ^^  by  statute 
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11  G.  2,  c.  19,  8.  21,  a  public  act,"  and,  as  to  the  residue  of  the  decla- 
ration, never  indebted. 

The  cause  was  tried  before  Coleridge,  J.,  at  the  last  Summer  Assizes 
at  Lincoln.  It  appeared  that  the  defendant  on  the  26th  of  July,  1854, 
seized  as  a  distress  for  rent  certain  growing  wheat  of  the  plaintiffs  and 
sold  it  on  the  17th  of  August  on  the  premises  in  a  growing  state,  and 
that  the  purchaser  cut  and  carried  it  away, — the  surplus,  after  satisfy- 
ing the  rent,  being  handed  over  to  the  plaintiff. 

On  the  part  of  the  plaintiff,  it  was  submitted  that  the  sale  of  the 
growing  crops  was  altogether  illegal,  and  not  merely  irregular. 

The  learned  judge  told  the  jury,  that,  if  they  were  of  opinion  that  the 
plaintiff  had  sustained  no  actual  damage  by  the  mode  of  dealing  with  the 
distress,  the  defendant  was  entitled  to  a  verdict. 

The  jury  found  that  the  plaintiff  had  not  sustained  any  dam&ge,  and 
thereupon  the  learned  judge  directed  a  verdict  to  be  entered  for  the 
defendant. 

Melhr^  in  Michaelmas  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  grounds, — first,  that  the  learned  judge  misdirected  the  jury  in 
stating,  that,  if  they  were  of  opinion  that  the  plaintiff  had  sustained  no 
actual  damage  by  the  mode  of  dealing  with  the  distress,  the  defendant 
was  entitled  to  a  verdict, — secondly,  that  the  plaintiff  was  at  all  events 
entitled  to  a  verdict  for  '^'nominal  damages  on  the  fourth  and  ri^^-trr 
sixth  counts.  He  cited  Owen  v.  Legh,  3  B.  &  Aid.  470,  and  '- 
Prondlove  v.  Twemlow,  1  C.  A;  M.  826.  t 

Bayesy  Serjt.,  in  Hilary  Term  last,  showed  cause. — The  11  G.  2,  c. 
19,  8.  8,  empowered  the  landlord  to  "  take  and  seize  all  sorts  of  corn 
and  grass,  hops,  roots,  fruits,  pulse,  or  other  product  whatsoever  which 
shall  be  growing  on  any  part  of  the  estates  so  demised  or  holden,,  as  a 
distress  for  arrears  of  rent,  and  the  same  to  cut,  gather,  make,  cure, 
carry,  and  lay  up,  when  ripe,  in  the  bams  or  other  proper  place  on  the 
premises  so  demised  or  holden, — and,  in  case  there  shall  be  no  barn  or 
proper  place  on  the  premises  so  demised  or  holden,  then  in  any  other 
bam  or  proper  place  which  such  lessor  or  landlord,  lessor*  or  landlords, 
shall  hire  or  otherwise  procure  for  that  purpose,  and  as  near  as  may  be- 
to  the  premises, — and  in  convenient  time  to  appraise,  sell,  or  otherwise 
dispose  of  the  same  towards  satisfaction  of  the  rent  for  which  such  dis- 
tress shall  have  been  taken,  and  of  the  charges  of  such  distress,  appraise* 
ment,  and  sale,  in  the  same  manner  as  other  goods  and  chattels  may  be 
seized,  distrained,  and  disposed  of;  and  the  appraisement  thereof  to  be 
taken  when  cut,  gathered,  cured,  and  made,  and  not  before."     And  s. 
19  enacted,  that,  ^^  where  any  distress  shall  be  made  for  any  kind  of 
rent  jostly  due,  and  any  irregularity  or  unlawful  act  shall  be  afterwards 
done  by  the  party  or  parties  distraining,  or  by  his,  her,  or  their  agents, 
the  distress  itself  shall  not  therefore  be  deemed  to  be  unlawful,  nor  the 
party  or  parties  making  it  be  deemed  a  trespasser  or  trespassers  ab 
VOL,  xvm.— 7 
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initio ;  but  the  party  or  parties  aggrieved  by  such  unlawful  act  or  irre- 
gularity shall  or  may  recover  full  satisfaction  for  the  special  damage  he, 
she^  or  they  shall  have  sustained  thereby,  and  no  more^  in  an  action  of 
^^  1  Qi  trespass  or  on  the  case  at  the  election  of  the  plaintiff  *or  plain- 

-*  tiffs."    Not  long  after  the  passing  of  that  statute,  it  was  held,  in 
Wallace  v.  King,  2  H.  Blac.  13,  that  trover  will  not  lie  for  goods  irre- 
gularly sold  under  a  distress,  "  not  being  a  remedy  which  could  be  pur- 
sued since  the  statute  of  11  G.  2,  c.  19,  as  it  tended  to  place  the  land- 
lord in  the  same  situation  as  before  the  passing  of  the  act,  by  considering 
him  as  a  trespasser  ab  initio."     In  that  case,  the  sale  took  place  before 
the  expiration  of  the  five  days.    [Jervis,  C.  J. — That  would  not  be  the 
subject  of  an  action  of  trover.]     That  case,  which  has  always  been  con- 
sidered an  authority,  is  not  to  be  distinguished  from  the  present :  in 
each,  the  distress  was  lawful  in  its  inception.     The  same  point  was  de- 
termined in  Avenell  v.  Croker,  M.  &  M.  173  (E.  C.  L.  R.  vol.  22), 
where  Lord  Tenterden  says, — "  The  count  in  trover  cannot  be  main- 
tained ;  for,  the  landlord  had  a  right  to  distrain,  and  the  tenant  has  no 
cause  of  complaint,  unless  for  some  irregularities  in  the  distress."    In 
Whitworth  v.  Smith,  1  M.  &  Rob.  193,  on  Wallace  v.  King  being  cited,  it 
was  contended,  on  the  part  of  the  plaintiff,  that  "  Wallace  v.  King  merely 
decided,  that,  since  the  statute,  trover  would  not  lie  for  an  irregular 
distress.    The  19th  section  of  the  statute  11  G.  2  solely  applies  to  irre- 
gularities  in  distraining,  and  does  not  affect  .the  case  of  an  excessive 
distress  :  the  statute  applies  in  terms  only  to  cases  where  ^  rent  is  justly 
due ;'  here,  the  rent  distrained  for  was  not  due,  the  rent  in  arrear  being 
only  81.  8«.,  while  the  value  of  the  goods  seized  was  219Z."     But  Lord 
Tenterden  said :    "  In  the  absence  of  any  express  authority,  I  think 
trover  does  not  lie  for  the  goods,  there  having  been  some  rent  due  when 
the  distress  was  made,  though  the  distress  was  excessive.    A  distinction 
is  attempted  to  be  drawn  between  this  case  and  Wallace  v.  King,  on  the 
ground  that  there  the  whole  of  the  rent  distrained  for  was  actually  due. 
There  certainly  is  that  distinction,  but  I  think  the  words  of  the  statute 
^-  -  q^  11  G.  2  are  *satisfied,  if  any  rent  is  due  at  the  time  of  the  seizure." 

-*  The  language  of  the  statute  is  equally  applicable  to  trover  as  to 
trespass.  Owen  v.  Legh,  3  B.  &  Aid.  470,  decides  that  the  selling  the 
distress  is  no  conversion ;  and  that  is  the  only  act  the  landlord  is  charged 
with  doing  in  this  case.  And  Proudlove  v.  Twemlow,  1  C.  &  M.  326,t 
can  hardly  be  considered  an  authority  sufficient  to  contravene  the  cases 
above  cited.  There  were  several  counts  for  irregularities  in  the  distress, 
and  a  count  in  trover.  It  was  proved  that  the  defendant  had  seized  the 
goods  of  the  plaintiff,  and  also  the  growing  crops,  under  a  distress  for 
120Z.  rent,  and  had  sold  the  crops  before  they  were  cut,  and  that  the 
same  were  afterwards  cut  and  taken  away  by  the  purchaser.  The  plain- 
tiff having  obtained  a  verdict  for  Is.  damages  on  the  counts  for  the  irre- 
gular distress,  and  for  972.,  the  value  of  the  crops,  on  the  count  in  trover. 
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Upon  a  motion  to  reduce  the  damages  on  the  last  count,  Lord  Lyndhurst 
said :  '^  I  am  of  opinion  that  this  case  is  within  the  statute :  the  distress 
was  originally  lawful^  but  the  sale  was  unlawful  and  irregular.  By  the 
express  terms  of  the  act,  the  party  injured  by  an  unlawful  act  committed 
after  a  lawful  distress^  is  only  to  recover  the  amount  of  the  damage  he 
has  actually  sustained.  The  wheat  sold  for  more  than  its  full  value ; 
and,  as  more  than  the  amount  was  due  for  rent,  the  damages  ought  to 
be  merely  nominal."  The  court  were  not  asked  to  enter  the  verdict  for 
the  defendant  upon  the  count  in  trover.  Then,  as  to  the  fourth  count, 
the  complaint  is,  that  the  wheat  was  prematurely  sold  while  growing. 
No  doubt,  the  sale  and  subsequent  dealing  with  the  wheat  was  in  this 
respect  irregular :  but  it  sold  for  its  full  value ;  and,  besides,  the  plain- 
tiff was  an  assenting  party,  receiving  the  surplus,  and  giving  the  bailiff 
a  receipt  for  it.  In  effect,  the  fourth  count  is  nothing  more  than  a  spe- 
cial count  in  trover. 

*MeHor  and  Beasley,  in  support  of  the  rule. — Wallace  v.  King,  p^^  ^^ 
2  H.  Bl.  13,  was  tne  case  of  an  irregular  mode  of  doing  a  lawful  ^ 
act.  All  that  was  decided  in  Avenell  v.  Croker,  M.  &  M.  173  (E.  C. 
L.  R.  vol.  22),  was,  that,  for  a  mere  irregularity,  trover  will  not  lie,  but 
that  the  plaintiff  shall  recover  only  special  damages  resulting  from  the 
irregularity.  The  same  observation  applies  to  Whitworth  v.  Smith,  1 
M.  &  Rob.  193 :  that  which  was  complained  of  was,  merely  an  irregu- 
larity in  the  mode  of  doing  a  lawful  act.  Here,  however,  the  complaint 
is,  that  the  act  done  by  the  defendant  was  altogether  unlawful :  a  land- 
lord has  no  right  by  law  to  sell  growing  crops  until  they  are  appraised, 
nor  to  appraise  them  till  they  are  "  cut,  gathered,  cured,  and  made :' 
11  G.  2,  c.  19,  8.  8.  [Cresswell,  J. — Suppose  after  the  sale,  and 
before  the  crops  were  carried,  the  tenant  had  tendered  the  amount  of 
rent  and  expenses  to  the  landlord,  and  he  had  taken  it,  and  nothing 
more  were  done, — would  the  tenant  have  had  a  right  of  action  ?]  For 
nominal  damages,  it  is  submitted,  he  would.  [Cresswell,  J. — What 
would  be  the  form  of  action  ?]  Trespass,  for  doing  an  act  which  the 
landlord  had  no  right  to  do.  [Cresswell,  J. — Before  the  statute  11 
6.  2,  c.  19,  there  was  no  power  to  sell  the  distress.  A  special  power  is 
given  by  that  statute.  Suppose  goods  seized,  and  sold  before  the  land- 
lord has  authority  to  sell, — is  title  conveyed  to  the  purchaser  ?  Or, 
does  that  give  the  tenant  a  right  of  action?]  In  the  case  of  goods,  the 
landlord  has  a  right  to  sell  at  the  expiration  of  five  days :  but  he  has 
no  right  to  sell  growing  crops  at  all.  [Jervis,  C.  J. — What  would  you 
plead  in  trover,  to  raise  this  point, — to  cut  the  plaintiff  down  to  nominal 
damages  ?]  There  is  no  good  reason  why  the  plaintiff  shoujd  not  be 
entitled  to  substantial  damages.  [Jervis,  C.  J. — He  must  be  entitled 
to  the  whole  damages,  or  to  none.]  In  Winterbourne  v,  Morgan,  11 
East,  395,  where  one  who  entered  under  a  warrant  *of  distress  r:|c-|9^ 
for  rent  in  arrear,  continued  in  possession  of  the  goods  upon  the  ^ 
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premises  for  fifteen  days,  during  the  last  four  of  which  he  was  removing 
the  goods,  which  were  afterwards  sold  under  the  distress, — it  was  held, 
that,  at  any  rate  he  was  liable  in  trespass  quare  clausum  fregit  for  con- 
tinuing on  the  premises,  and  disturbing  the  plaintiff  in  the  possession 
of  his  house,  after  the  time  allowed  by  law.     Proudlove  v,  Twemlow,  1 
C.  &  M.  326,t  is  precisely  in  point.     [Williams,  J. — Nobody  ever 
suggested  there  that  there  was  not  a  case  for  nominal  damages.!    Then, 
the  fourth  count  states  that  the  defendant,  having  distrained  certain 
growing  wheat  of  the  plaintiff  as  a  distress  for  rent,  and  having  caused 
the  said  wheat  to  be  cut,  cured,  and  carried  away,  the  defendant,  instead 
of  impounding,  appraising,  or  selling  the  said  wheat  when  cut,  wrong- 
fully permitted  and  caused  certain  persons  to  convert  the  said  cut  wheat 
to  their  own  use,  whereby  the  same  was  lost  to  the  plaintiff,  and  the 
plaintiff*  was  deprived  of  the  overplus  of  money  which  he  would  have 
been  entitled  to  if  the  said  wheat  had  been  sold  by  the  defendant  when 
cut,  under  the  said  distress.     The  "  overplus'*  means,  the  overplus  after 
all  things  done  which  should  lawfully  have  been  done.     In  the  case  of 
an  escape  and  recapture,  or  where  the  sheriff  has  delayed  the  execution 
of  process,  even  though  no  actual  damage  has  resulted  to  the  execution- 
creditor,  he  is  still  entitled  to  nominal  damages :  Clifton  v.  Hooper,  6 
Q.  B.  468  (E.  C.  L.  R.  vol.  51).      Here,  however,  the  tenant  was 
entitled  up  to  the  last  moment  to  the  opportunity  of  tendering  the  rent 
[Jervis,  C.  J. — No  such  damages  are  stated  in  the  count.     Sayes, 
Serjt. — Messing  v.  Kemble,  2  Campb.  115,  shows  that  the  tenant  is 
confined  to  the  damages  which  he  specifically  states  in  his  count.    It 
was  there  held,  that  the  true  construction  of  the  provision  in  the  11  G. 
2,  c.  19,  s.  19,  that  the  party  may  recover  a  compensation  for  the 
*1 991  ^P®^'*^  damage  he  *sustains  by  an  irregular  distress  "  in  an  action 
^  of  trespass  or  on  the  case,"  is,  that  he  must  bring  trespass,  if  the 
irregularity  be  in  the  nature  of  an  act  of  trespass,  and  case  if  it  be  in 
itself  the  subject-matter  of  an  action  on  the  case.     Lord  EUenborough 
said :  "  The  statute  provides  that  the  party  aggrieved  by  the  irregularity 
of  the  distress  shall  recover  satisfaction  for  the  special  damage  he  has 
sustained ;  but  it  provides  that  the  distrainor  shall  not,  by  reason  of  any 
irregularity,  be  deemed  a  trespasser  for  such  part  of  the  conduct  of  the 
distress  as  is  perfectly  regular.     It  does  not  say  that  he  shall  be  a 
trespasser  for  the  irregularity,  whether  that  consist  in  an  act  or  omission, 
in  nonfeazance  or  in  malfeazance.     The  statute  does  not  attempt  to 
confound  legal  distinctions  ;  but  allows  the  injury  done  to  the  tenant  to 
be  a  trespass  or  tort  according  to  the  nature  of  the  irregularity,  and 
gives  the  remedy  of  trespass  or  case  according  to  the  cause  of  action. 
Here,  the  distress  was  conducted  with  perfect  regularity,  except  that 
the  defendant  omitted  to  have  the  goods  appraised  before  they  were  sold. 
This  omission  was  not  a  trespass,  and  the  action  is  misconceived.     The 
provisions  and  the  object  of  11  G.  2  would  be  entirely  defeated,  if  this 


18  COMMON  BENCH.    (9  J.  SCOTT.)  122 


mode  of  proceeding  were  permitted.  The  legislature  intended  that  the 
landlord  should  be  specifically  informed  of  the  irregularity  of  which  the 
tenant  complains ;  but,  when  the  declaration  states  that  the  defendant 
with  force  and  arms  broke  and  entered  the  plaintiff's  house,  how  can  he 
know  that  the  real  complaint  against  him  is,  that  he  sold  the  goods 
before  they  were  appraised  ?  Even  in  trespass  [case]  for  an  irregular 
distress,  it  might  be  well  if  the  plaintiff  were  to  declare  specially,  and 
take  up  the  grievance  where  his  cause  of  action  commences.  But  I  am 
quite  clear  that  the  present  action  cannot  be  maintained."]  That  was 
an  action  of  trespass,  which  presents  the  same  distinction  *between  r*i  no 
an  act  in  itself  unlawful  and  a  mere  irregularity. 

Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court: — 

The  question  upon  which  the  court  took  time  to  consider  in  this  case 
arises  upon  the  fourth  and  sixth  counts  of  the  declaration. 

The  fourth  count  states  that  the  defendant,  having  distrained  certain 
growing  wheat  as  a  distress  for  rent,  and  having  caused  the  same  to  be 
cut  and  carried  away,  instead  of  impounding,  appraising,  and  selling  the 
same,  suffered  other  persons  to  carry  the  same  away  and  convert  the 
same  to  their  own  use ;  whereby  the  plaintiff  was  injured,  and  was  de- 
prived of  the  surplus.     The  sixth  count  was  in  trover. 

It  was  proved  at  the  trial  that  the  defendant  seized  the  plaintiff's 
growing  wheat  as  a  distress  for  rent,  and  sold  it  on  the  premises  in  a 
growing  state ;  that  the  purchaser  cut  the  wheat,  and  carried  it  away ; 
and  that  the  surplus  of  the  proceeds  of  the  sale,  after  satisfying  the  rent, 
was  paid  over  to  the  plaintiff. 

The  jury  found  that  the  plaintiff  sustained  no  damage  by  this  transac- 
tion ;  and  my  Brother  Coleridge  directed  a  verdict  to  be  entered  for  the 
defendant. 

Upon  these  facts,  and  upon  this  finding,  the  plaintiff  contends  that  he 
is  entitled  at  all  events  to  nominal  damages. 

And,  first,  with  regard  to  the  count  in  trover,  it  is  said  that  the  land- 
lord is  bound,  under  the  statute  11  G.  2,  c.  19,  a.  8,  after  distress  made, 
to  cut  the  corn,  and  to  impound  and  appraise  it  before  sale ;  and  that, 
inasmuch  as  the  corn  was  sold  in  this  case  when  standing,  the  distress 
was  void,  and  trover  lies  for  the  value  of  the  thing  taken.  Owen  v. 
Legh,  3  B.  &  Aid.  470  (E.  C.  L.  R.  vol.  5),  and  Proudlove  *v.  ^^^ 
Twemlow,  1  C.  &  M.  326,f  are  cited  as  authorities  for  this  pro-  ^ 
position :  but,  when  examined,  they  do  not  support  it.  In  Owen  v.  Legh, 
the  plaintiff  had  recovered  damages  for  the  sale  of  growing  crops  dis- 
trained for  rent,  in  a  green  state,  before  appraisement ;  and,  as  the  sale 
^as  void,  it  was  decided  that  the  plaintiff  had  sustained  no  damage,  and 
could  not  therefore  recover.  It  was  not  held  that  the  distress  was  void, 
tut  the  sale  merely ;  Abbott,  C.  J.,  saying, — "  The  sale  being  alto- 
gether void,  the  plaintiff  sustained  no  legal  damage  from  it,  and  has 
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therefore  no  ground  of  action  in  respect  of  it.**  Indeed,  in  Proudlove  r. 
Twemlow,  it  was  holden  that  the  distress  was  originally  lawful :  but  that 
the  sale  was  unlawful  and  irregular.  It  is  true  that  the  court  ordered 
the  verdict  to  be  entered  for  the  plaintiff  for  nominal  damages  upon  the 
count  in  trover,  in  that  case :  but  the  form  of  the  rule  compelled  them 
to  do  so.  The  plaintiff  had  recovered  substantial  damages  upon  the 
count  in  trover ;  and  the  only  rule  was,  to  reduce  those  damages  to  1«. 
The  court  could  only  make  the  rule  absolute ;  though  the  grounds  of 
their  decision  show  that  the  defendant  should  have  had  a  verdict  upoa 
the  count  in  trover ;  for,  as  the  plaintiff  can  only  recover  in  that  form 
of  action,  if  there  be  a  property  in  him,  and  also  a  right  of  possession, 
as  well  as  a  conversion  of  the  goods  by  the  defendant,  the  distress,  being 
lawful,  binds  the  property,  and  takes  the  possession  out  of  the  plaintiff, 
though  the  subsequent  unlawful  sale,  if  acted  upon,  may  be  a  conversion 
of  the  goods,  and  prevents  the  plaintiff  from  recovering,  because  the  sub- 
sequent irregularity  does  not  make  the  landlord  a  trespasser  ab  initio. 
We  think,  therefore,  that  the  plaintiff  is  not  entitled  to  nominal  damages 
upon  the  count  in  trover :  see  Wallace  v.  King,  2  H.  Bl.  13,  Avenell «. 
Croker,  M.  &  M.  173  (E.  C.  L.  R.  vol.  22). 

With  respect  to  the  fourth  count,  it  is  admitted  that  the  sale  and  sub- 
^-^cT  sequent  dealing  with  the  corn  was  ^irregular :  but  it  is  said  that 
^  no  action  will  lie,  because  the  corn  sold  for  its  full  value,  and  the 
plaintiff  sustained  no  injury. 

This  depends  upon  the  proper  construction  to  be  put  upon  the  19th 
section  of  the  11  G.  2,  c.  19.  If  it  means  that  the  plaintiff  can  only 
recover  where  actual  damage  is  proved,  the  defendant  is  right :  if  it 
means  that  the  plaintiff  may  always  recover  nominal  damages  for  an 
irregularity,  and  also  substantial  damages  where  the  case  warrants  it,  the 
plaintiff  is  right.  We  think  the  former  is  the  correct  construction.  A 
subsequent  irregularity  is  not  to  make  the  distrainor  a  trespasser  ab 
initio.  For  the  original  taking  there  is  to  be  no  action :  the  distrainor 
is  to  be  considered  as  being  in  possession  of  the  goods,  notwithstanding 
a  subsequent  irregularity.  But  it  may  be  said  that  he  holds  the  goods 
with  a  special  authority  to  deal  with  them  in  a  particular  way,  and  that 
he  may  be  liable  in  case  for  abusing  that  authority,  without  treating  him 
as  a  trespasser  ab  initio.  This  is  true :  but  the  act  provides  for  that 
case,  and  says  that  the  tenant  shall  recover  for  an  irregularity  fall 
satisfaction  for  the  damage,  and  no  more.  From  these  words,  we  think, 
that,  where  there  is  no  special  damage,  there  can  be  no  satisfaction. 

This  appears  to  us  to  be  the  true  construction  of  the  statute :  and, 
although  we  do  not  find  that  it  has  been  so  construed  before,  we  are  not 
aware  of  any  authorities  which  are  opposed  to  this  construction. 

In  Avenell  v.  Croker,  M.  &  M.  173  (E.  C.  L.  R.  vol.  22),  Lord  Ten- 
terden  said  that  the  plaintiff  under  such  circumstances  would  be  entitled 
to  nominal  damages ;  and  in  Proudlove  v,  Twemlow,  1  G.  &  M.  326,t 
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the  damages  were  reduced  to  Is. :  bat,  in  the  former  case,  the  jury 
found  for  the  defendants,  and  subsequently  a  stet  processus  was  entered ; 
and,  in  the  latter,  th^  court  were  obliged  by  the  form  of  the  rule  to 
decide  as  they  did.  The  decision  in  Biggins  *t;.  Goode,  2  C.  &  r^-tof* 
J.  364,t  proceeds  upon  the  construction  of  the  statute  which  we  *- 
now  adopt. 

There  is  no  doubt,  however,  that  the  practice  of  the  profession  has 
been,  under  such  circumstances,  to  take  a  verdict  for  nominal  damages : 
but  that  possibly  is,  because  the  point  has  not  been  raised. 

It  was  further  urged,  in  support  of  the  ruling  of  the  learned  judge, 
that  the  fourth  count  was  not  proved :  but  we  do  not  proceed  upon  that 
ground ;  because  we  think  that  the  count  was  substantially  proved,  and 
that  any  variance  which  may  exist,  might  have  been  cured  by  amend- 
ment at  the  trial. 

For  the  reasons  stated,  we  think  the  rule  ought  to  be  discharged. 

Bule  discharged. 
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Ko  action  lies  against  a  man  for  a  statement  made  by  him,  whether  by  affidavit  or  vivd.  voce,  in 
the  coorse  of  a  jodicial  proceeding,  even  though  it  be  alleged  to  have  been  made  "  falsely  and 
maliciously,  and  without  any  reasonable  or  probable  cause." 

The  second  count  of  the  declaration  stated,  that,  before  and  at  the 
time  of  the  committing  of  the  grievance  by  the  defenda^nt  thereinafter 
mentioned,  the  plaintiff  carried  on  the  business  of  an  auctioneer,  and  a 
suit  was  then  depending  in  the  High  Court  of  Chancery  in  which  Emma 
Gardner,  the  wife  of  John  Gardner,  by  John  Cleaver  Gardner,  her  next 
friend,  and  the  said  John  Gardner,  were  plaintiffs,  and  the  now  defendant, 
and  Harriet  Frances,  his  wife,  Sophia  Smith,  John  Athawes,  and  Francis 
Gardner,  James  Gardner,  Sophia  Gardner,  and  Emma  Gardner,  were 
defendants,  and  an  order  of  *the  said  Court  of  Chancery  had  been  p^^  ,^7 
made  in  that  suit,  whereby  it  was,  amongst  other  things,  ordered  *- 
that  the  said  testator's  real  estate  be  sold  subject  to  the  mortgages, 
charges,  and  other  encumbrances  thereon,  if  any,  unless  the  parties  entitled 
to  such  mortgages,  charges,  or  other  encumbrances  thereon,  or  any  of 
them,  were  willing  to  join  in  such  sale,  in  which  case  the  sale  was  to  be 
free  from  the  mortgages,  charges,  or  other  encumbrances  ^f  such  parties 
as  should  so  consent ;  and,  in  that  case  also,  the  purchase-money  affected 
thereby  was  first  to  be  applied  in  discharge  of  such  last-mentioned  mort- 
gages, charges,  or  other  encumbrances  according  to  their  priorities  ;  and, 
after  the  making  of  the  said  order,  the  plaintiff  had  been  and  was  pro- 
posed by  the  plaintiffs  in  the  said  suit,  to  the  said  Court  of  Chancery, 
as  a  fit  and  proper  person  to  be  appointed  by  the  said  court  to  sell  the 
said  property  so  directed  to  be  sold  by  the  said  order  as  aforesaid,  and 


♦ 
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such  proposal  was  at  the  time  of  the  committing  of  the  grievance  there- 
inafter mentioned  by  the  defendant  pending  in  and  before  the  said  Court 
of  Chancery  in  the  said  suit :  Yet  the  defendant,  falsely  and  maliciously, 
and  without  any  reasonable  and  probable  cause^  made  before  a  commis- 
sioner for  taking  oatbs  in  the  said  Court  of  Chancery,  and  swore  before 
him,  a  deposition  or  aflS davit  in  writing  in  the  said  court,  and  in  the  said 
cause,  containing  the  defamatory  words  following  of  and  concerning  the 
plaintiff  as  such  auctioneer,  and  of  his  conduct  in  the  said  profession  or 
business,  that  is  to  say,  "  Thomas  Revis  (meaning  the  plaintiff),  of  Olney, 
in  the  county  of  Buckingham,  auctioneer,  was  introduced  and  recom- 
mended to  me  (meaning  the  defendant)  by  the  above-named  plaintiff 
John  Gardner,  in  1844,  to  offer  for  sale  the  said  estates  of  Francis 
Smith,  the  testator  in  the  pleadings  named,  which  estates  were  valued 
19ftl  ^y  *'^®  ®*^^  Thomas  Revis  (meaning  the  plaintiff)  at  the  sum  of 

-*  *6450Z.  for  the  purpose  of  determining  the  amount  of  duty  to  be 
paid  upon  the  residuary  estate  of  the  said  testator.  The  said  plaintiff 
John  Gardner  took  upon  himself  the  management  of  the  said  sale,  and 
fixed  the  amount  of  the  reserved  biddings  with  the  said  Thomas  Revis 
(meaning  the  plaintiff),  and  the  said  estates  were  accordingly  offered  for 
sale  by  the  said  Thomas  Revis  (meaning  the  plaintiff)  at  Newport  Pagnel, 
in  the  month  of  February,  1845,  but  no  part  thereof  was  then  sold,  by 
reason  of  the  reserved  biddings  being  fixed  too  high.  The  said  Thomas 
Revis  (meaning  the  plaintiff)  had  at  one  period  a  very  considerable  busi- 
ness as  an  auctioneer  in  the  district  in  which  he  (meaning  the  plaintiff) 
resides ;  but  I  (meaning  the  defendant)  have  been  informed,  and  believe 
it  to  be  true,  that  his  (meaning  the  plaintiff's)  business  has  latterly  very 
much  decreased ;  and  I  (meaning  the  defendant)  have  been  informed, 
and  believe  it  to  be  true,  that  he  (meaning  the  plaintiff)  does  not  conduct 
his  (meaning  the  plaintiff's)  sales  in  a  proper  and  fair  manner,  and  hia 
business  (meaning  the  plaintiff's  said  business  as  an  auctioneer)  has 
decreased  in  consequence.  I  (meaning  the  defendant)  have  also  been 
informed,  and  believe  it  to  be  true,  that  the  said  Thomas  Revis  (meaning 
the  plaintiff)  was  guilty  of  fraud  in  the  management  of  an  estate  at  Little 
Billing,  in  the  county  of  Northampton,  which  was  intrusted  to  him 
(meaning  the  plaintiff)  by  this  honourable  court  a  few  years  since,  and 
in  which  he  (meaning  the  plaintiff)  was  connected  with  one  George  Pell, 
a  solicitor  carrying  on  business  at  Welford,  in  the  said  county  of  North- 
ampton ;  and,  in  my  (meaning  the  (lefendant's)  opinion,  the  said  Thomas 
Revis  (meaning  the  plaintiff)  is  not  a  fit  and  proper  man  to  be  intrusted 
with  the  sale  of  the  said  testator's  estates:  and  the  defendant  then 
falsely  and  maliciously^  and  without  any  reasonable  or  probable  cause 
♦19Q1  ^l^^^soever,  filed  and  published  in  the  said  court  *and  cause,  and 

■*  to  the  parties  therein,  and  to  the  said  court,  the  said  libellous 
deposition  or  affidavit  of  and  concerning  the  plaintiff  as  such  auctioneer, 
and  of  his  conduct  in  his  said  business ;  whereby  the  said  court  was 
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induced  to  and  did  decline  to  appoint  the  plaintiff  to  sell  the  said  pro* 
pert  J  so  ordered  to  be  sold  as  aforesaid,  in  the  way  of  the  plaintiff's 
said  business,  as  the  said  court  otherwise  might  and  would  have  done  ; 
and  thereby  the  plaintiff  lost  the  profits  he  would  have  made  by  being 
BO  employed,  and  was  greatly  injured  in  his  good  name  and  reputation, 
and  in  his  said  business :  and  the  plaintiff  claimed  5001. 

The  defendant  demurred  to  the  second  count,  the  ground  of  demurrer 
stated  in  the  margin  being,  ^^  that  the  second  count  shows  the  publication 
therein  complained  of  to  have  been  one  not  actionable."     Joinder. 

Keane^  in  support  of  the  demurrer.(a) — The  *declaration  is  r^-in/^ 
bad.  The  party  making  the  aflSdavit  is  privileged,  even  though  *■ 
he  may  have  acted  maliciously  or  without  reasonable  and  probable  cause. 
The  action  is  evidently  founded  upon  the  suggestion  thrown  out  in  the 
note  to  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232,  245  (said  by  Alderson, 
B.,  in  Gibbs  v.  Pike,  9  M.  &  W.  358, f  to  have  been  furnished  by  the 
late  Mr.  Justice  Holroyd),  that  the  proper  form  of  remedy  for  words 
spoken  or  written  in  a  course  of  justice,  was,  a  special  action  on  the 
case,  in  which  it  should  be  expressly  charged  that  the  imputation  was 
made  falsely,  and  without  reasonable  or  probable  cause.  In  that  note 
the  learned  judge  says, — "  In  the  case  of  Astley  v.  Younge,  2  Burr.  807, 
the  declaration  charged  that  the  defendant  did  maliciously  make,  exhibit, 
and  publish  to  the  Court  of  B.  R.  a  malicious^  fdUe,  and  scandalous 
libel  contained  in  an  affidavit,  in  which  there  were  certain  faUe^  mali- 
cious^ and  scandalous  matters ;  and  plea,  that  defendant  made  the  affi- 
davit in  his  own  defence  against  a  complaint  made  to  the  court  against 
him  for  his  refusal  to  grant  an  ale  license,  and  in  answer  thereto,  and  to 
an  affidavit  of  the  plaintiff ;  general  demurrer,  and  joinder :  and,  after 
argument,  in  the  course  of  which  the  defendant's  counsel  urged  that  the 
plaintiff  admitted  the  charge  that  the  affidavit  was  made  maliciously, 
judgment  was  given  for  the  defendant.  This  is  a  strong  authority  to 
show  that  an  action,  as  for  defalcation,  although  the  words  were  mali- 

(a)  The  pointa  marked  for  argument  on  the  part  of  the  defendant,  were, — ''  That  defamatory 
matter  relerant  to  the  cause,  published  by  a  party  to  the  causei  in  the  cause,  and  to  the  court 
aod  parties,  is  not  actionable, — that,  although  the  grounds  of  complaint  declared  on  as  causes 
of  action  are  in  their  nnture  incidental  to  all  litigation,  this  action  is  unsupported  by  precedent, 
>— that,  notwithstanding  the  averments  of  malice,  failure  of  reasonable  and  probable  cause,  and 
daaage,  this  action  is  unsupported  by  analogy, — that,  in  respect  to  the  specific  matter  of  litiga- 
tion to  which  the  defamatory  matters  complained  of  appear  to  have  been  applied  by  the  defend- 
aat,  the  plaintiff  must  be  considered  as  a  party,  or,  at  all  events,  not  as  a  stranger  to  the  cause, 
—that,  if  the  alleged  causes  of  action  be  true,  an  indictment  for  perjury  is  the  appropriate 
remedy,  and  is  not  the  less  to  because  it  is  an  imperfect  remedy, — that  the  plaintiff  had  the 
oppurtunity  of  vindicating  himself,  and  obtaining  redress  in  the  court  and  cause  to  and  in  which 
th«  defamatory  matter  complained  of  was  published,  and  must  be  taken  either  not  to  have  made, 
or  to  hare  failed  in  making  the  attempt, — and  that  this  is  an  experimental  action,  the  object  of 
vhieh  13,  to  subject  a  decision  of  the  Court  of  Chancery,  on  a  matter  within  its  jurisdiction,  to 
ths  re?iew  of  a  court  of  common  law,  and  to  obtain  by  the  verdict  of  a  jury  eompensation  in 
dainage«  for  the  decision  complained  of  from  the  party  in  whose  favour  the  decision  was,  and 
that,  to  sustain  this  action,  will  be  to  subject  all,  or  most,  or  some  of  the  decisions  of  courts  of 
<^apetent  jurisdiction,  to  virtual  review  by  other  and  even  inferior  tribunals,  and  to  supposed 
rcctifteation  in  damages  by  a  jury." 
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ciously  spoken  or  written,  does  not  lie  where  they  were  spoken  or  written 
^-rt^-i  in  a  course  of  justice.     The  case  cited  by  Mr.  Justice  *Holroyd 

^  from  1  Roll.  Abr.  pi.  817  (which  is  also  to  be  found  in  Sir  W. 
Jones,  431, — Boulton  v.  Clapham, — and  March,  20,  pi.  45),  is  another 
authority  to  the  same  effect.     The  case  as  stated  in  Rolle  is  this :  In  an 
action  on  the  case  by  A.  against  B.,  plaintiff  declared  that  he  took  his 
oath  in  B.  R.  against  B.  of  certain  matters  to  bind  him  to  his  good 
behaviour,  and  thereupon  B.  then  said /afe^Zy  and  maliciously^  intending 
to  scandalize  the  plaintiff,  ^  there  is  not  a  word  true  in  that  affidavit,  and 
I  will  prove  it  by  forty  witnesses.*     On  motion  in  arrest  of  judgment 
(the  jury  having  by  their  verdict  found  the  words  to  be  false  and  mali- 
cious), it  was  holden  by  the  court  that  the  action  was  not  maintainable: 
and  the  reason  given  was,  ^  that  the  answer  which  B.  made  to  the  affi* 
davit  was  a  justification  in  law,  and  spoken  in  defence  of  himself,  and  in 
a  legal  and  judicial  way.'     This  case  also  shows  that  words,  although 
false  and  malicious  (if  spoken  in  a  course  of  justice),  are  not  the  subject 
of  this  species  of  action."     Notwithstanding  the  suggestion  the  learned 
judge  threw  out,  no  such  action  as  this  has  been  ventured  on  from  that 
time  to  the  present.     The  defendant  here  had  an  interest  in  the  suit  in 
the  course  of  which  the  affidavit  complained  of  was  made.     It  was  a 
matter  of  interest  to  him  to  have  the  sale  conducted  by  a  proper  person. 
His  affidavit,  therefore,  was  relevant  to  the  matter  before  the  court ;  and 
he  had  a  right  to  make  it :  and  the  court  acted  upon  it.     Could  the 
defendant  in  Hawker  v.  Scale,  which  was  disposed  of  by  the  court  yes- 
terday in  this  place,  maintain  an  actioa  against  the  witnesses  for  mali- 
ciously and  without  reasonable  or  probable  cause  giving  tho  evidence 
which  resulted  in  a  verdict  for  the  plaintiff,  and  so  get  a  review  of  that 
decision  which  this  court  refused  ?     If  that  were  so,  every  motion  in 
*1^91  ^^^®  ^^  *^y  other  court  might  furnish  ground  of  action  against 

-*  *somebody.  The  law  of  France  is  opposed  to  the  maintenance 
of  actions  of  this  sort.  By  the  Code  de  la  Presse,  Ch.  6,  art.  23,  it  is 
provided  as  follows  : — "  Ne  donneront  lieu  cL  aucune  action  en  diffama- 
tion  ou  injure,  les  discours  prononc^s  ou  les  Merits  produits  devant  leE 
tribunaux  :  pourront,  n^anmoins,  les  juges  saisis  de  la  cause,  en  statuan: 
sur  le  fond,  prononcer  la  suppression  des  Merits  injurieux  ou  diffama- 
toires,  et  condamner  qui  il  appartiendra  en  des  dommages-int^rets.  Les 
juges  pourront  aussi,  dans  le  mSme  cas,  faire  des  injonctions  aux  avocats 
et  officiers  minist^riels,  ou  mSme  les  suspendre  de  leurs  fonctions.  La 
dur^e  de  cette  suspension  ne  pourra  exc^der  six  mois ;  en  cas  de  recidive, 
elle  sera  d'un  an  au  moins  et  de  cinq  au  plus.  Pourront,  toutefois,  les 
faits  diffamatoires  fetrangers  si  la  cause  donner  ouverture,  soit  k  Taction 
publique,  soit  &  Taction  civile  des  parties,  lorsqu'elle  leur  aura  ^t^ 
reserv^e  par  les  tribunaux,  et,  dans  tous  les  cas,  fl  Taction  civile  des 
tiers."  In  Cutler  v.  Dixon,  4  Co.  Rep.  14  b,  it  was  adjudged,  "that, 
if  one  exhibits  articles  to  justices  of  peace  against  a  certain  person^  con- 
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taining  divers  great  abuses  and  misdemeanours,  not  only  concerning  the 
petitioners  themselves,  but  many  others,  and  all  this  to  the  intent  that 
he  should  be  bound  to  his  good  behaviour ;  in  this  case  the  party  accused 
shall    not   have  for  any  matter  contained   in  such  articles  any  action 
upon  the  case,  for  they  have  pursued  the  ordinary  course  of  justice 
in  such  case :  and,  if  actions  should  be  permitted  in  such  cases,  those 
who  have  just  cause  for  complaint  would  not  dare  to  complain,  for  fear 
of  infinite  vexation."      So,  in  Buckley  v.  Wood,  4  Co.  Rep.  14  b,  it 
was  resolved  per  totam  curiam,  "  that,  for  any  matter  contained  in  the  bill 
that  was  examinable  in  the  said  court  [the  Star- Chamber],  no  action  lies, 
although  the  matter  is  merely  false,  because  it  was  in  course  of  justice: 
*and  this  agrees  with  the  opinion  in  11  Eliz.  Dyer,  285,  and  with  r^c^qo 
the  judgment  in  Cutler  and  Dixon's  case.     2.  It  was  resolved  and  ^ 
adjudged,  that,  for  the  said  words  not  examinable  in  the  said  court,  an 
action  on  the  case  lies ;  for,  that  cannot  be  in  a  course  of  justice." 
Reliance  will  probably  be  placed  on  the  other  side  upon  the  averment  of 
want  of  reasonable  and  probable  cause,  and  special  damage.     In  the  case 
of  an  action  for  a  malicious  prosecution,  not  only  is  it  necessary  to  show 
an  absence  of  reasonable  and  probable  cause,  but  the  plaintiff  must  also 
show  that  the  prosecution  is  determined,  and  determined  in  his  favour. 
Here,  the  matter  ended  by  a  decision  in  favour  of  the  defendant.     In 
Reynolds  v.  Kennedy,  1  Wils.  232,  cited  in  Johnstone  v,  Sutton,  1  T. 
R.  545,  it  was  held,  that,  if  the  condemnation  of  goods  for  not  entering 
and  paying  duty,  by  sub-commissioners,  be  reversed  by  the  commission- 
ers of  appeal  in  Ireland,  an  action  for  a  malicious  prosecution  does  not 
lie  against  the  informer,  for,  the  judgment  of  the  sub-commissioner 
shows  that  there  was  a  foundation  for  the  information  and  prosecution. 
There  are  numerous  authorities  to  show  that  an  action  will  not  lie  against 
a  witness  for  giving  false  evidence  in  a  court  of  justice ;  Damport  t;. 
Sympson,   Cro.   Eliz.  520 ;   Weston  v.  Dobniet,  Cro.  Jac.  432 ;    per 
Houghton,  J.,  in  Eyres  v.  Sedgewicke,  Cro.  Jac.  601 ;  Harding  v.  Bod- 
man,  Hutton,  11 ;  or  for  making  a  false  affidavit  in  Chancery  or  else- 
where ;  Eyres  v.  Sedgewicke,  Cro.  Jac.  601 ;  Boulton  v.  Clapham,  Sir 
W.  Jones,  481,  March,  20 ;  Astley  v.  Younge,  2  Burr.  807 ;  or  for  a 
false  suggestion  in  letters  patent ;  Vincent  de  la  Barre  t;.  Cadwallader 
Jones,  Hardres,  221 ;  or  for  prosecuting  at  the  common  law  without 
cause ;  Bray  v.  Patrid,  Cro.  EUz.  836.     In  truth,  this  is  what  the  court 
in  Harding  v.  Bodman,  Hutton,  11,  call  '^  a  new  invention." 

*J.  Brown,  contrd..(a) — The  plaintiff  was  no  party  to  the  suit  in  j-^-  „ . 
Chancery  in  which  this  libellous  deposition  was  made :  and,  even  ^ 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  were, — "That  the  deposition 
CMDplained  of,  being  admitted  to  be  false,  maUoions,  and  made  without  any  reasonable  or  pro- 
bable cause,  and  eontaining  imputations  injurious  to  the  plaintiff,  and  followed  by  damage,  is 
actionable,  although  relevant  to  the  oause  in  which  it  was  made :  That  the  plaintiff,  being  no 
party  to  the  cause  in  which  the  deposition  was  made,  and  having  no  opportunity  therein  of  vin- 
dicating himself,  has  a  right  to  vindicate  himself  by  this  action  from  the  charges  made  in  the 
dffsDdant's  deposition :  That  a  party  to  ft  suit  has  no  privUege  to  use  the  written  proceedings  in 
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if  he  had  been,  he  would  have  had  no  adequate  remedy  there  for  the 
wrong  he  has  sustained  at  the  defendant's  hands :  see  Smith's  Chancery 
Practice,  5th  edit.  p.  515.  All  that  court  could  do,  if  the  matter  were 
irrelevant  and  libellous,  would  be,  to  order  it  to  be  taken  off  the  file : 
Williams  v.  Douglas,  5  Bevan,  82.  The  most  refined  nation  of  antiquity, 
the  Athenians,  allowed  an  action  at  the  suit  of  the  injured  party  against 
a  witness  in  a  cause  who  gave  false  evidence :  Smith's  Dictionary  of 
Greek  and  Roman  Antiquities,  734.  The  circumstance  of  the  slander 
being  uttered  in  a  court  of  justice,  and  upon  oath,  is  rather  an  aggra- 
vation of  the  wrong.  The  law  will  never  protect  a  man  who,  whether 
viv&  voce  or  by  affidavit,  states  what  is  false  and  scandalous  and  mali- 
cious. The  general  rule  as  to  privileged  communications  is  thus  stated 
in  the  judgment  of  Parke,  B.,  in  Toogood  v.  Spyring,  1  C.  M.  &  R. 
181,t  4  Tyrwh.  582, — "  In  general,  an  action  lies  for  the  malicious 
♦m'^l  *P^Wication  of  statements  which  are  false  in  fact,  and  injurious 
^  to  the  character  of  another  (within  the  well-known  limits  as  to 
verbal  slander) ;  and  the  law  considers  such  publication  as  malicious, 
unless  it  is  fairly  made  by  a  person  in  the  discharge  of  some  public  or 
private  duty,  whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs 
in  matters  where  his  interest  is  concerned.  In  such  cases,  the  occasion 
prevents  the  inference  of  malice  which  the  law  draws  from  unauthorized 
communications,  and  affords  a  qualified  defence,  depending  upon  the 
absence  of  actual  malice.  If  fairly  warranted  by  any  reasonable  occa- 
sion or  exigency,  and  honestly  made,  such  communications  are  protected, 
for  the  common  convenience  and  welfare  of  society ;  and  the  law  has 
not  restricted  the  right  to  make  them  within  any  narrow  limits."  That 
passage  has  repeatedly  been  cited  with  approbation  both  here  and  in 
the  Court  of  Queen's  Bench :  see  Coxhead  v.  Richards,  2  C.  B.  569  (E. 
C.  L.  R.  vol.  62) ;  Somerville  v.  Hawkins,  10  C.  B.  583  (E.  C.  L.  R. 
vol.  70) ;  Taylor  v.  Hawkins,  16  Q.  B.  808  (E.  C.  L.  R.  vol.  71).  It  is 
not  contended  that  the  privilege  of  a  witness  giving  evidence  in  a  court 
of  justice  is  quite  so  limited  as  that.  The  interests  of  society  undoubtedly 
require  a  more  extensive  privilege  than  that,  in  favour  of  a  witness. 
[WiLLES,  J. — Assuming  you  are  right,  does  your  declaration  raise  the 
question  ?  Ought  it  not  to  have  averred  that  the  defendant  knew  the 
statement  to  be  false,  or  that  he  did  not  believe  it  to  be  true  ?]  Upon 
this  declaration,  it  is  submitted  that  the  privilege  of  the  witness  is  this, 
and  no  more :  he  may  utter  what  is  false,  without  being  held  responsible 
in  an  action ;  he  may  even  utter  it  maliciously,  and  still  not  be  respon- 
sible :  but,  if  he  utters  it  falsely  and  maliciously,  and  without  reasonable 
or  probable  cauee,  he  is  responsible.  In  a  declaration  for  maliciously 
holding  a  man  to  bail  for  an  excessive  sum,  it  was  not  usual  to  allege 

it  aa  a  vehicle  for  libellinf^  a  Btrnnger  to  the  cause,  where  rach  libel  \b  admittod  to  be  not  only 
false  but  tnalieious  and  without  reasonable  or  probable  cause :  That  there  is  no  other  remedy  for 
the  plaintiff  for  the  wrong  committed  by  the  defendant,  except  this  action;  and  that  an  indict- 
ment for  peijury,  if  it  would  lie,  would  be  no  remedy.** 
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party  knowing  the  *plaiatifiF  to  be  indebted  in  a  smaller  r#i  gg 
)re  that  he  was  indebted  to  him  in  a  larcrer  sum.    It  was 


that  the 

8um,  swore  that  he  was  indebted  to  him  in  a  largei 
not  necessary  to  show  that  perjury  had  been  committed.    The  like  might 
be  said  of  maliciously  indicting  a  man  for  a  crime.     [Jbrvis,  C.  J. — 
Do  you  say  that  the  liability  depends  upon  the  relevancy  or  irrelevancy 
of  the  testimony  ?     If  made  without  reasonable  or  probable  cause,  the 
statement  can  have  no  relevancy  to  the  action.]    Be  it  ever  so  relevant, 
if  it  is  false  and  malicious,  and  without  reasonable  or  probable  cause,  it 
is  actionable.     [Gresswbll,  J. — ^Do  you  find  a  trace  of  authority  to 
show  that  a  man  would  be  liable  for  a  libellous  statement  in  a  declara- 
tion, though  it  be  ever  so  false  ?]     None.     In  the  case  of  a  civil  action 
brought  without  reasonable  cause,  the  law  considering  the  costs  a  com- 
plete indemnity  to  the  party  injured :  Cotterell  v.  Jones,  11  C.  B.  713 
(E.  C.  L.  B.  vol.  73).     The  cases  cited  on  the  other  side  all  proceed 
upon  a  principle  which  has  long  since  been  overruled.    Lord  Coke,  com- 
menting upon  the  statute  of  Westminster  1, — 3  Ed.  1,  c.  34, — 2  Inst. 
228,  says :  ^^  But  it  is  to  be  understood,  that,  albeit  this  statute,  and  the 
said  act  of  2  R.  2,  c.  5,  be  general  in  the  negative,  yet  do  they  not 
extend  to  all  manner  of  false  news,  or  horrible  and  false  scandals  and 
lies,  &c.,  for  they  extend  only  to  extrajudicial  slanders,  &c.    And  there- 
fore, if  any  man  bring  an  appeal  of  murder,  robbery,  or  other  felony 
against  any  of  the  peers  or  nobles  of  the  realm,  &c.,  and  charge  them 
with  murder,  robbery,  or  felony,  albeit  the  charge  be  false,  yet  shall 
they  have   no  action  de  seandalia   magnat,,  neither   at  the   common 
law,  nor  upon  either  of  these  statutes,  fbr  the  bringing  of  his  action, 
nor  for  affirming  the  same  to  his  counsel,  attorney,  or  cursitor,  for 
the  framing  of  his  writ,  or  for  speaking  the  same  in  evidence  to  a 
jury,  or  for  using  of  those  words  for   the  necessary  commencement 
or  prosecution  of  his  action  judicially;  and  so  it  is  in  an  action  of 
*  forger  of  false  deeds,  or  any  other  action  whatsoever ;  for,  it  is  p^-  opt 
a  maxim  in  law  ^  Que  home  ne  serra  puny  pur  suer  des  briefes  en  ^ 
court  le  roy,  soit  il  a  droit  ou  a  tort;'  and  the  reason  thereof  is,  that 
men  should  not.be  deterred  to  take  their  remedy  by  due  course  of  law ; 
and  therefore  the  statutes  never  intended  to  prohibit  the  suing  out  of 
the  king*s  writs,  and  the  proceeding  thereupon :  and  so  it  is,  if  in  the 
Star-Chamber  a  peer  of  the  realm  bo  charged  with  forgery,  perjury,  or 
the  like;  but," — and  this  distinction  runs  through  all  the  cases, — "if, 
in  the  bill  the  plaintiff  charge  him  with  felony,  or  any  other  offence  not 
examinable  in  that  court,  that  slander  is  within  these  statutes,  for  that 
the  plaintiff  pursueth  not  his  charge  in  any  judicial  course,  seeing  the 
court  hath  no  jurisdiction  of  the  same :  and  so  it  hath  been  adjudged." 
[Jebvis,  C.  J. — The  authorities  are  conveniently  brought  together  in 
Com.  Dig.  Action  upon  the  Case  for  Defamation,  (F  22.)]     The  case 
of  Cutler  V,  Dixon,  4  Co.  Rep.  14  b,  proceeds  entirely  upon  the  prin- 
ciple just  stated.     And,  as  to  Buckley  v.  Wood,  4  Co.  Rep.  14  b,  both 
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resolutions  have  been  since  overruled ;  for,  it  has  long  been  held,  that, 
in  both  the  cases  put,  a  man  may  have  an  action  for  a  malicious  prose- 
cusion.  Damport  v.  Sympson,  Cro.  Eliz.  520^  is  directly  contrary  to 
the  rule  laid  down  in  2  Inst.  228 ;  and  the  reason  there  given, — that 
"  the  defendant  might  be  twice  punished,  viz.,  by  the  statute,  and  by 
this  action," — is  clearly  erroneous,  and  opposed  to  the  principle  of  all 
the  modern  cases.  There  may  be  both  a  public  and  a  private  injury ; 
and  the  civil  remedy  is  only  suspended.  Lord  Coke  distinctly  lays  it 
down  (3d  Inst.  164)  that  perjury  in  a  witness  was  punishable  by  the 
common  law.  The  reasons  assigned  in  Ayres  v.  Sedgewicke,  Cro.  Jac. 
601,  might  with  equal  propriety  be  applied  to  one-half  of  the  actions 
*1  ^81  ^^^  malicious  prosecution,  or  *maliciously  issuing  a  fiat  in  bank- 

•^  ruptcy,  or  maliciously  holding  to  bail :  and  the  court  were  not 
unanimous.  All  those  old  cases,  however,  were  virtually  overruled  when 
it  was  first  held  that  an  action  might  be  maintained  for  a  malicious  pro- 
secution. The  earliest  case  probably  on  that  subject  is  that  of  Savile 
V.  Roberts,  1  Lord  Raym.  374,  5  Mod.  394,  405,  1  Salk.  13,  Carth. 
416,  12  Mod.  208,  Holt,  8,  160,  193,  the  judgment  in  which  enunciates 
some  very  important  principles.  In  Goslin  v.  Wilcock,  2  Wils.  302,  it 
was  held  that  an  action  lies  for  suing  the  plaintiff  in  an  inferior  court  mali- 
ciously, and  arresting  him,  when  that  court  had  no  jurisdiction  of  the  suit. 
Lord  Camden  there  savs :  "  There  are  no  cases  in  the  old  books  of  actions 
for  suing  where  the  plaintiff"  had  no  cause  of  action;  but  of  late  years, 
when  a  man  is  maliciously  held  to  bail  where  nothing  is  owing,  or  when 
he  is  maliciously  arrested  for  a  great  deal  more  than  is  due,  this  action 
has  been  held  to  lie,  because  the  costs  in  the  cause  are  not  a  sufficient 
satisfaction  for  imprisoning  a  man  unjustly,  and  putting  him  to  the  diffi- 
culty of  getting  bail  for  a  larger  sum  than  is  due.  Whenever  this  action 
is  brought,  the  particular  gravamen  must  be  alleged  in  the  declaration, 
and  it  must  be  laid  that  it  was  done  maliciously y  and  with  an  intent  to 
injure  and  oppress.**  Chapman  v,  Pickersgill,  2  Wils.  145,  was  the 
first  case  of  an  action  for  maliciously  suing  out  a  commission  of  bank- 
ruptcy. [Jervis,  C.  J. — Is  it  not  conceded  that  an  action  lies  for  an 
injury  resulting  from  the  abuse  of  the  process  of  the  court,  whether 
civil  or  criminal,  without  reasonable  or  probable  cause  ?]  These  cases 
are  only  cited  for  the  purpose  of  showing  that  the  reasoning  in  the 
older  cases  relied  upon  by  the  other  side  is  no  longer  applicable.  In 
Astley  V.  Younge,  2  Burr.  807,  the  defendant  was  a  party  to  the  pro- 
ceeding in  which  the  alleged  false  affidavit  was  made.  So  also  in  Lake  v. 
nt-ioq-i  *King,  1  Saund.  131  b.     Between  the  case  of  a  witness  and  that 

-*  of  counsel,  there  is  a  marked  and  palpable  distinction ;  but,  even 
in  the  case  of  counsel,  it  is  by  no  means  clear  that  he  would  not  be  liable 
for  injurious  words  if  not  spoken  bon&  fide,  or  express  malice  be  shown : 
per  Holroyd,  J.,  in  Hodgson  v.  Scarlett,  1  B.  &  Aid.  247.     In  the  case 
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of  False  Affidavits,  12  Co.  Rep.  128,  it  was  resolved,  "  that  perjury,  by 
which  damages  do  accrue,  may  be  punished  as  a  misdemeanour  at  the 
suit  of  the  king ;  and  also  the  party  may  have  his  action  upon  the  case 
to  recover  damages,  for,  it  should  be  a  very  great  defect  in  the  law,  and 
encouragement  to  parties,  if  men  may  commit  perjury  with  impunity." 
''  In  like  manner  it  was  agreed,  that,  if  one  make  a  false  affidavit,  by 
which  the  party  is  arrested  and  molested  by  process  of  contempt,  he 
may  have  an  action  sur  le  case,  and  recover  damages."  [Jervis,  G. 
J. — That  case  merely  shows  that  an  action  will  lie  for  maliciously  suing 
m  an  Ecclesiastical  Court.]  In  Coxe  v.  Smithe,  1  Lev.  119,  the  plain- 
tiff brought  case,  ^'  for  that,  he  being  an  officer  of  the  Custom-House, 
the  defendant  made  a  false  affidavit  against  him  in  Chancery  touching 
malfeasance  in  his  office,  and  afterwards  petitioned  the  commissioners 
of  the  customs  against  him,  and  thereupon  caused  him  to  be  turned  out 
of  his  place.  After  a  verdict  (upon  not  guilty)  for  the  plaintiff,  it  was 
moved  in  arrest  of  judgment,  that  no  action  lies  for  the  making  of  a 
false  oath,— (Damport  v.  Sympson),  Owen,  158,  (Eyres  v,  Sedgewicke), 
Cro.  Jac.  601,  (Harding  t;.  Bodman),  Hutton,  11,  (Simson  v.  Sanders, 
cited  in  Southern  v.  How),  Poph.  144,  (Jerom  v.  Knights),  1  Leon,  107  ; 
and  that  no  action  lies  for  the  petition,  because  it  is  done  in  a  course  of 
justice.  But  (said)  by  the  court,  the  action  is  not  founded  on  the  oath, 
nor  on  the  petition,  but  those  are  only  inducements  to  prove  the  mali- 
cious procurement  *to  have  him  turned  out  of  his  place ;  and  that  r^-tArx 
it  was  falsely  and  maliciously  done  is  now  found  by  the  verdict :  ^ 
and  they  gave  judgment  for  the  plaintiff."  The  question  is,  whether  an 
action  will  not  lie  for  a  breach  of  the  ninth  commandment.  [Willes, 
J.— -Will  an  action  lie  for  a  breach  of  the  sixth  or  the  eighth  ?]  No : 
but  it  will  for  a  breach  of  the  seventh.  It  is  said  that  the  plaintiff,  to 
entitle  him  to  maintain  this  action,  should  show  that  the  proceeding  in 
which  the  alleged  ofifence  was  committed  has  terminated  in  his  favour. 
The  analogy,  however,  fails,  because  here  the  plaintiflf  was  no  party  to 
the  cause.  No  principle  of  law  or  public  policy  prevents  the  mainte- 
nance of  an  action  against  a  witness  who  trespasses  beyond  the  line  of 
truth. 

Keane,  in  reply,  was  stopped  by  the  court. 

Jeryis,  C.  J. — I  am  of  opinion  that  this  action  will  not  lie.  Mr. 
Brown  admits  that  the  proceeding  is  somewhat  novel.  It  is  in  truth 
entirely  so,  and,  as  I  think,  totally  without  principle  or  analogy  to  sus- 
tain it.  So  far  as  appears  from  the  declaration,  it  is  quite  consistent 
that  the  defendant  believed  what  he  stated  to  be  true ;  and  we  are  called 
upon  to  punish  him  in  a  civil  action  for  a  statement  made  by  him  in  the 
course  of  a  judicial  proceeding,  which  statement  he  believed  himself  to 
he  justified  in  making,  and  had  an  interest  in  making.  But,  take  the 
couTerse  case.  Mr.  Brown  says  that  the  moment  a  witness  swerves 
from  the  truth,  an  action  lies  against  him  at  the  suit  of  the  party  injured. 
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What  would  be  the  consequence  of  that  ?  Why,  that  you  would  be  try- 
ing him  for  perjury ;  and,  by  the  testimony  of  one  witness  in  a  civil 
suit,  you  would  be  convicting  a  man  of  a  crime  of  which  he  could  not  be 
convicted  in  a  court  of  criminal  jurisdiction  without  the  concurring  tes- 

*14n  ^'™^^y  ^^  *^^*  ^y  ^^^  general  policy  of  the  law,  a  witness  is 
■'  *privileged :  and  I  see  nothing  to  take  this  case  out  of  the  general 
rule.  There  is  a  manifest  distinction  between  this  and  the  cases  relied 
on  by  Mr.  Brown :  in  all  of  them  the  process  of  the  court  had  been 
abused  maliciously  and  without  reasonable  or  probable  cause.  This  is 
a  case  where  a  man  is  sought  to  be  charged  in  an  action  for  defamation 
in  a  statement  made  by  him  in  the  course  of  justice.  I  think  it  will  be 
found  that  the  law  is  correctly  laid  down  in  Mr.  Justice  Holroyd's  note 
to  the  case  of  Hodgson  v,  Scarlett,  and  that  in  no  case  will  an  action  for 
defamation  lie  under  such  circumstances.  It  is  enough,  however,  upon 
the  present  occasion  to  say  that  this  proceeding  is  totally  without  prin- 
ciple or  example,  and  that  there  must  consequently  be  judgment  for  the 
defendant. 

Cresswell,  J. — I  entirely  agree  with  my  Lord.  It  is  enough  to  say 
that  the  world  has  gone  on  very  well  without  such  actions  as  these ;  and 
I  doubt  whether  it  would  continue  to  do  so  if  such  things  were  allowed. 
It  would  be  highly  inconvenient  to  hold  a  man  liable  where  he  gives  evi- 
dence which  is  relevant  to  the  cause.  It  is  admitted  that  this  action  is 
without  precedent.  It  certainly  is  not  within  any  principle  that  I  am 
aware  of;  and  I  am  not  disposed  to  introduce  it. 

Crowder,  J. — I  am  of  the  same  opinion.  This  is  an  attempt  to  in- 
troduce an  entirely  new  species  of  action, — in  substance  an  action  for 
defamation  against  a  witness  for  giving  evidence  to  the  best  of  his  belief 
in  a  court  of  justice.  There  is  no  averment  that  the  defendant  made 
the  deposition  knowing  it  to  be  untrue,  but  merely  that  he  did  it  falsely 
and  maliciously,  and  without  reasonable  and  probable  cause.  It  seeips 
to  me  that  the  attempt  is  not  supported  either  by  authority  or  principle, 
or  by  any  suflScient  analogy. 

*1491  *WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  This  is  a<i 
-*  attempt  to  introduce  a  totally  novel  description  of  action.  It 
has  been  likened  to  two  actions  which  are  maintainable.  In  the  first 
place,  it  is  put  upon  the  same  ground  as  an  action  for  a  malicious  prose- 
cution, which  lies  where  one  maliciously  and  without  probable  causi» 
prosecutes  another,  whereby  the  party  prosecuted  sustains  an  injury. 
But  this  is  altogether  a  different  state  of  things:  the  action  is  not 
brought  in  respect  of  any  damage  which  the  plaintiff  has  sustained,  or 
which  has  been  brought  about  by  means  of  the  affidavit  made  by  the 
defendant  causing  the  plaintiff  to  be  harassed  by  illegal  proceedings. 
That  is  the  class  of  cases  referred  to  in  the  case  of  False  Affidavits,  in 
12  Rep.  128.  In  general,  an  action  for  a  malicious  prosecution  regu- 
larly instituted  in  a  court  having  jurisdiction,  is  not  maintainable  unless 
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it  is  shown  that  the  defendant  was  acting  maliciously  and  without  reason- 
able or  probable  cause,  and  that  the  plaintifif  was  acquitted.(a)  Here, 
the  charge  against  the  defendant  is,  that  he  falsely  and  maliciously,  and 
without  any  reasonable  and  probable  cause,  went  before  a  commissioner 
for  taking  oaths  in  the  Court  of  Chancery,  and  swore  an  affidavit  stating 
of  the  defendant,  in  his  character  of  auctioneer,  that  be  conducted  his 
business  fraudulently  and  improperly,  and  that  he  was  not  in  the  depo- 
nent's opinion  a  fit  and  proper  person  to  be  intrusted  with  the  sale  of 
certain  property  then  the  subject  of  a  suit  in  the  Court  of  Chancery : 
and  the  court,  upon  the  evidence  before  it,  decided  that  the  plaintifif  was 
not  a  fit  and  proper  person  to  conduct  the  sale.  Further  it  is  said  that 
the  action  may  be  maintained,  upon  the  ground  that  the  affidavit  con- 
tains matter  that  is  slanderous  in  itself;  and  that,  though  prim&  facie 
♦privileged  as  being  a  proceeding  in  the  course  of  justice,  yet,  r^-iAQ 
inasmuch  as  there  was  malice  in  the  mind  of  the  defendant  when  ^ 
he  made  the  affidavit,  and  the  statement  therein  was  false,  the  action 
might  be  maintained.  That,  however,  seems  to  me  to  be  inconsistent 
with  the  authorities,  because  it  is  laid  down,  that,  where  the  statement 
is  prim£  facie  privileged,  it  rests  upon  iho  plaintifiT  to  establish  a  case  of 
express  malice :  it  is  not  enough  to  show  that  it  is  defamatory  and  false. 
Does  the  plaintifiT,  then,  show  express  malice  here  ?  He  says  the  de- 
fendant maliciously  made  the  affidavit ;  but  he  goes  on  to  set  out  the 
facts ;  he  alleges  that  there  was  no  reasonable  or  probable  cause  for  the 
statements  contained  in  the  affidavit ;  but  he  does  not  say  that  the  de- 
fendant knew  them  to  be  false,  or  that  he  did  not  believe  them  to  be 
true.  Now,  I  apprehend  the  law  to  be,  that,  however  harsh  or  hasty, 
or  even  untrue,  may  be  the  conduct  of  a  person  speaking  on  a  privileged 
occasion,  if  he  honestly  and  bon&  fide  believes  what  he  utters  to  be  true, 
no  action  will  lie :  it  is  damnum  absque  injuria.  In  Fitzherbert*s  Natura 
Brevium,  treating  of  the  writ  of  conspiracy,  which  ^^lieth  where  two, 
three,  or  more  persons,  of  malice  and  covin  conspire  and  devise  to  indict 
any  person  falsely,  and  afterwards  he  who  is  so  indicted  is  acquitted,'' 
it  is  said,  p.  115  B,  et  seq., — '^  A  man  shall  have  a  writ  of  conspiracy 
upon  an  indictment  before  any  mayor,  bailifiT  of  any  city  or  borough, 
who  have  gaol  delivery  within  the  city  or  borough,  if  he  be  acquitted 
before  them,  &c.,  for  that  acquittal  dischargeth  him  of  the  felony.  But 
a  writ  of  conspiracy  doth  not  lie  against  the  indictors,  &c.  If  jurors  be 
sworn  to  inquire,  &c.,  and  afterwards  one  of  them  be  discharged  by  the 
justices,  he  shall  not  be  punished  for  what  he  did  when  he  was  sworn : 
but,  if  he  conspire  after,  he  may  be  charged  for  the  same  in  a  writ  of 
conspiracy.  And  *he  who  cometh  into  court,  and  discovereth  r^-tjA 
felonies  and  is  sworn  to  give  evidence  to  the  jury,  is  not  charge-  '• 
able  in  conspiracy."    That  seems  to  show  that  no  action  is  maintainable 

(«)  Boi  M«  Payn  «.  Porter,  Cro.  Jm.  490 ;  1  Roll.  Abr.  112,  pi.  9;  Jones  «.  Owynn,  Oilb.  18d  ; 
Wiekf  e.  Pentbam,  4  T.  IL  247. 
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against  a  witDess,  though  he  speaks  maliciously  and  falsely.  It  further 
appears  that  by  the  statute  5  Eliz.  c.  9,  which  gave  an  additional  remedy 
for  perjury  "  in  any  matter  or  cause  depending  in  suit/*  the  party  guilty 
of  the  offence  not  only  was  indictable,  but  also  was  liable  to  a  qui  tain 
action  in  which  the  party  grieved  recovered  the  sum  of  20L  That  is 
strong  to  show  that  the  legislature  thought  that  no  action  could  be  main- 
tained but  for  the  statute.  No  authority  has  been  cited  to  bear  out  Mr. 
Brown* 8  proposition :  and  I  think  it  is  clearly  the  duty  of  the  court  to 
check  an  attempt  to  introduce  such  a  novelty. 

Judgment  for  the  defendant. 

An  action  cannot  be  maintained  for  Marshall^  480.     See  Hoar  v.  Wood^  3 

words  uttered  in  the  course  of  a  judi-  Metcalf,  193;    Suydam  v.   Moffat,   I 

cial  proceeding:  Yausse  ».  Lee,  1  Hill  Sandford  Sup.  Ct.  459 ;  Sanders  v.  Rol- 

(South  Carolina), '197.     An  action  of  linson,  2  Strobhart,  447;  Warner  v. 

libel   cannot  be  maintained   for  slan-  Paine,  2  Sandford  Sup.  Ct.  195 ;  Bailey 

derous  averments  in  a  declaration  in  a  v.  Dean,  5  Barbour  Sup.  Ct.  297;  Qarr 

cause:  Hardin  v.  Comstock,  2  A.  K.  v.  Selden,  4  Comstock,  91. 


HURST  V.  USBORNE.    April  17. 

By  a  ohftrter-party  it  wai  agreed  that  « the  good  ship  the  Bliiabeth,  A.  1,"  then  bound  to  Havre, 
should  with  all  convenient  speed  sail  and  proceed  to  the  north  of  England  for  coals,  and  from 
thence  proceed  to  Limerick,  where  the  charterer  engaged  to  put  on  board  a  full  cargo  of  graim 
or  other  lawful  merchandise  for  London.  The  oharteroparty  contained  the  usual  exception  of 
"  the  act  of  Qod,  the  Queen's  enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of 
the  seas,  rivers,  and  navigation."  In  consequence  of  sea  perils,  the  vessel  was  so  long  delayed 
on  her  voyage  to  the  north  of  Bngland,  that  she  did  not  arrive  at  Limerick  until  the  grain 
export  trade  f)rom  that  place  was  over,  and  she  had  in  the  mean  time  run  out  of  her  letter. 

In  an  action  against  the  charterer  for  not  loading  a  cargo : — Held,  that  there  was  no  warranty 
that  the  ship  should  continue  A.  1, — that  evidence  as  to  the  state  of  the  com  trade  at  Limerick 
was  irrelevant  and  inadmissible, — and  that  the  exception  as  to  the  dangers  of  the  seas,  Ac,  was 
inapplicable. 

This  was  an  action  for  not  loading  a  ship  pursuant  to  the  following 
charter-party : — 

"  London,  September  22,  1854. 

♦1451  "  ^*  ^^  *^^  ^*y  mutually  agreed  between  Joel  C.  Hurst,  *owner 
-'  of  the  good  ship  or  vessel  called  The  Elizabeth,  A.  1,  of  the 
measurement  of  220  tons  or  thereabouts,  now  bound  to  Havre,  and 
Messrs.  Usbome  and  Son,  of  London,  merchants,  that  the  said  ship, 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for  the  voyage, 
shall  with  all  convenient  speed  sail  and  proceed  to  the  north  of  England 
for  coals,  and  from  thence  proceed  to  Limerick,  or  so  near  thereunto  as 
she  may  safely  get,  and  there  load  from  the  factors  of  the  said  affreighter? 
a  full  and  complete  cargo  of  grain,  or  other  lawful  merchandise, — ship- 
pers finding  mats,  and  the  ship  three  timber  bulk-heads  and  dunnage ; 
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the  cargo  to  be  brought  alongside,  and  taken  from  alongside,  at  mer- 
chants' risk  and  expense, — not  exceeding  what  she  can  reasonably  stow 
and  carry  over  and  above  her  tackle,  apparel,  provisions,  and  furniture ; 
and,  being  so  loaded,  shall  proceed  therewith  to  London,  to  discharge  in 
tte  stream,  or  so  near  thereto  as  she  may  safely  get,  and  deliveir  the 
same  on  being  paid  freight,  say  28.  3<i.  per  quarter  for  oats,  other  grain, 
or  goods  in  full  and  fair  proportion,  with  8 J  per  cent,  primage  thereon, 
and  2L  28.  to  the  captain.  The  act  of  tJod,  the  Queen's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and 
navigation,  of  whatever  nature  or  kind  soever  during  the  said  voyage 
excepted.  The  freight  is  to  be  paid  on  unloading  and  right  delivery  of 
the  cargo,  in  cash.  Thirty-five  running  days  are  to  be  allowed  the  said 
merchant  for  loading  and  discharging  the  ship  (if  the  ship  is  not  sooner 
despatched),  and  ten  days  on  demurrage  over  and  above  the  said  laying 
days,  at  4L  per  day.  Penalty  for  non-performance  of  this  agreement, 
250Z.  Sufficient  cash  for  ship's  disbursements  to  be  advanced  at  the 
port  of  loading,  free  of  interest  and  commission,  on  account  of  freight, 
but  subject  to  insurance.  The  ship  to  be  addressed  to  *charterers'  r*i^/> 
agents  at  port  of  discharge,  paying  them  2  per  cent.  ^ 

(Signed)  "J.  C.  Hurst, 

"For  J.  M.  UsBORNB,  Limerick, 
"UsBORNB  &  Son." 

The  declaration,  after  setting  out  the  charter-party,  averred,  that, 
afterwards,  in  pursuance  of  the  said  charter-party,  the  said  ship  sailed 
to  and  arrived  at  Limerick  aforesaid,  and  that  all  things  had  happened, 
and  had  by  the  plaintiff  been  observed  and  performed,  which,  according 
to  the  said  charter-party,  were  necessary  to  be  observed  and  performed 
to  have  the  said  agreed  cargo  loaded  on  board  the  said  ship ;  yet  that 
the  defendant  made  default  in  loading  the  said  agreed  cargo  on  board 
the  said  ship,  whereby  the  plaintiff  had  not  only  been  deprived  of  the 
agreed  freight,  but  had  also  incurred  expenses  in  and  about  the  main- 
tenance and  pay  of  the  crew  of  the  said  ship,  and  in  and  about  the 
pilotage  and  harbour  and  other  dues  for  and  in  respect  of  the  said  ship, 
upon  the  said  voyage  of  the  said  ship  to  Limerick  aforesaid,  and  during 
her  stay  there  on  the  occasion  aforesaid.  And  the  plaintiff  claimed 
500Z. 

The  defendant  pleaded, — first,  that  the  said  ship  did  not,  in  pursuance 
of  the  said  charter-party,  sail  to  and  arrive  at  Limerick  as  in  the  decla 
ration  alleged. 

Secondly,  that,  at  the  time  when  the  said  charter-party  was  made, 
that  is  to  say,  on  the  22d  of  September,  1854,  the  said  ship  was  under- 
stood by  both  parties  to  be,  and  then  was,  in  a  port  of  the  united  king- 
dom, and  that  the  said  charter-party  was  made  with  reference  thereto ; 
that,  m  and  by  the  said  charter-party,  the  said  ship  was  described  and 
warranted  to  be  A.  1,  and  to  be  bound  to  Havre  and  that  the  said  ship 
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did  not  with  all  convenient  speed  complete  her  then  voyage  to  Havre, 
^^APT-i  *and  thence  proceed  to  the  north  of  England  for  coals,  and  from 
-^  thence  to  Limerick,  nor  did  she  with  all  reasonable  and  convenient 
speed  proceed  to  the  north  of  England  for  coals,  and  thence  to  Limerick, 
according  to  the  stipulation  in  the  contract  in  that  behalf;  and,  bj  reasoo 
thereof,  the  said  ship  arrived  at  Limerick  long  after  a  reasonable  time 
for  her  to  have  so  arrived  according  to  the  charter-party  had  elapsed, 
and  long  after  the  time  when  *by  the  charter-party  it  was  contemplated 
and  expected  that  she  would  arrive  at  Limerick,  that  is  to  say,  not  till 
the  11th  of  April,  1855 ;  and  the  voyage  from  Limerick  to  London,  for 
which  the  plaintiff  required  the  defendant  to  load  the  ship  after  such 
arrival,  was  a  voyage  at  a  different  season  of  the  year  from  that  con- 
templated by  the  said  charter-party,  and  was  materially  and  substantially 
a  different  voyage  from  that  contemplated  by  the  said  charter-party,  and 
for  which  the  said  vessel  was  engaged  thereby ;  and  the  $aid  vessel^ 
during  and  thr<mgh  such  improper  and  unreaeanable  delay ^  before  she 
arrived  at  Limerick  ceased  to  be  A.  1,  as  she  was  warranted  to  ie, 
wherefore  the  defendant  refused  to  load  her. 

Thirdly,  that,  in  and  by  the  said  charter-party,  it  was  represented  and 
warranted  that  the  said  ship  Elizabeth  was  A.  1,  and  that  the  said  ship 
Elizabeth  was  not  A.  1. 

Upon  each  of  these  pleas  the  plaintiff  joined  issue. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  in  London 
after  last  term.  The  facts  were  as  follows: — ^At  the  time  the  charter- 
party  was  entered  into  the  Elizabeth  was  at  sea.  She  had  met  with  bad 
weather  shortly  after  leaving  the  Clyde,  on  the  2d  of  October,  and  was 
obliged  to  put  into  port,  but  at  last  arrived  at  Havre  about  the  23d  of 
November.  On  the  26th  of  December  she  sailed  from  Havre,  but  met 
with  an  accident  and  put  back  to  Havre,  where  she  was  detained  until 
*id^l  ^^^  ^^^^'  repairing.  She  left  Havre  again  on  that  *day,  and  on 
^  the  2d  of  January,  1855,  put  into  Bamsgate,  where  she  remained 
until  the  26th.  Having  left  Ramsgate,  the  vessel,  for  some  unexplained 
reason,  put  into  Lowestoff  on  the  30th,  whence  she  sailed  on  the  5th  of 
February,  and  on  the  12th  anchored  at  Shields,  where  she  loaded  a 
cargo  of  coals  on  the  22d  or  23d.  On  the  27th  she  proceeded  to  sea; 
on  the  10th  of  March  she  arrived  at  Plymouth,  and  remained  there  till 
the  15th.  She  then  proceeded  to  Falmouth,  stayed  there  four  days, 
and  ultimately  arrived  at  Limerick  on  the  Ist  of  April.  By  this  means 
two  hundred  and  two  days  were  consumed  in  a  voyage  which  usually 
does  not  exceed  fifty :  but  this  delay  was,  under  the  circumstances,  -itiia- 
voidable.     The  defendant  refused  to  load  her. 

On  the  part  of  the  defendant,  it  was  proposed  to  prove, — ^the  charter- 
party  being  for  a  cargo  of  grain, — that  the  Limerick  export  trade  only 
takes  place  in  the  winter  months.  It  was  also  proposed  to  show,  that, 
whilst  the  vessel  lay  at  Bamsgate,  she  ran  off  her  letter :  and  it  was 
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insisted  that  the  statement  in  the  charter-party  that  she  was  A.  1 
amounted  to  a  warranty. 

The  Lord  Chief  Justice  declined  to  receive  the  evidence,  observing 
that  it  did  not  lie  in  the  mouth  of  the  defendant,  who  was  complaining 
of  the  delay,  to  contend  that  the  vessel  should  have  been  surveyed  while 
at  Ramsgate  for  the  purpose  of  obtaining  an  extension  of  class  :  and  he 
ruled  that  the  statement  in  the  charter-party  that  the  ship  was  A.  1  did 
not  amount  to  a  continuing  warranty,  but  was  merely  matter  of  present 
description,  and  applied  only  to  the  time  of  the  charter. 

The  jury  accordingly  returned  a  verdict  for  the  plaintifiF,  damages 

mi 

James  Wilde  now  moved  for  a  new  trial,  on  the  ground  of  the  impro- 
per rejection  of  evidence,  and  of  misdirection. — The  evidence  offered  on 
the  part  of  the  defendant  *a8  to  the  period  at  which  shipments  of  r^-i  ^^ 
grain  were  usually  made  from  Limerick,  was  clearly  admissible.  '- 
It  was  not  offered  for  the  purpose  of  contradicting  or  varying  the  terms 
of  the  written  contract :  but  for  the  purpose  of  showing  the  intention  of 
the  parties  in  respect  of  a  matter  as  to  which  the  contract  is  silent.  In 
Ellis  v:  Thompson,  8  M.  &  W.  445,t  A.,  the  proprietor  of  a  lead  mine 
called  The  Bog  Mine,  situate  near  Shrewsbury,  sold  to  B.,  a  lead 
merchant  in  London,  by  a  written  contract,  ^^  200  tons  of  Bog  Mine  lead 
at  22/.  per  ton,  deliverable  in  the  river  Thames.**  The  broker  who 
made  the  contract  stated  at  the  time,  in  answer  to  a  question  by  B., 
that  the  lead  was  ready  for  ahtpment.  A  few  days  afterwards,  B.  applied 
to  the  broker  to  know  whether  A.  would  agree  to  allow  the  freight  or 
insurance /rom  Glatieester -or  Liverpool^  to  which  A.  agreed,  but  B.  sub- 
sequently required  the  lead  to  be  delivered  in  London.  It  appeared 
that  Gloucester  and  Liverpool  were  the  usual  ports  of  shipment  for 
London ;  but  the  Bog  Mine  lead  was  first  brought  by  barges  down  the 
Severn  from  Shrewsbury  to  Gloucester.  The  lead  was  delayed  a  con- 
siderable time  in  this  part  of  the  transit  by  the  lowness  of  the  water^ 
and,  when  it  arrived  in  London,  B.  refused  to  receive  it,  the  price  having 
fkllen  considerably.  In  an  action  by  A.  against  B.  for  not  accepting 
the  lead,  B.  pleaded  that  the  plaintiff  was  not  ready  to  deliver  it  within 
a  reasonable  time,  on  which  issue  was  joined.  The  broker  stated  (in 
addition  to  the  above  facts)  that  he  had  understood  from  A.  that  the 
lead  was  at  Shrewsbury.  The  learned  judge  stated  to  the  jury  that  it 
might  be  taken  for  granted  that  the  understanding  of  the  parties  was, 
that  the  lead  was  ready  for  shipment  at  Qlotieester  or  Liverpool;  that 
this  was  confirmed  by  the  defendant's  application  as  to  the  freight  and 
insurance ;  and  that,  if  they  thought  it  ought  to  have  arrived  *in  ^^^  -^ 
a  shorter  time,  if  ready  for  shipment  at  Gloucester  or  Liverpool,  ^ 
the  defendant  was  entitled  to  a  verdict :  and  the  court  held  that  the 
parol  representation  of  the  broker  that  the  lead  was  ready  for  shipment, 
was  admbsible  in  evidence,  not  to  vary  the  written  contract,  but  as  one 
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of  the  data  from  which  the  reasonableness  of  the  time  was  to  be  deter- 
mined ;  and  that  the  direction  of  the  learned  judge  was  warranted  by 
the  evidence.     Then,  the  statement  in  the  charter-party  that  the  vessel 
was  A.  1,  it  is  submitted,  amounted  to  a  warranty.     [Gresswell,  J. — 
A  warranty  that  she  should  continue  to  be  classed  A.  1,  during  the 
whole  time  covered  by  the  charter-party  ?]     A  warranty  to  this  extent 
at  least,  that  she  should  not  cease  to  be  A.  1,  through  the  plaintiff's 
default.     [Crowder,  J. — It  might  be  a  warranty  that  the  plaintiff  would 
not  actively  do  anything  to  ms^ke  her  lose  her  class,  but  not  so  as  to  make 
him  responsible  for  mere  nonfeasance.]     This  case  somewhat  resembles 
OUive  t^.  Booker,  1  Exch.  416.t     There,  to  an  action  for  not  loading  a 
vessel  in  pursuance  of  the  terms  of  a  charter-party,  the  defendant  pleaded, 
setting  out  the  whole  of  the  charter-party,  which  stated,  that  it  was  agreed 
between  the  plaintiff,  ^^  original  charterer  of  the  good  ship  or  vessel  called 
The  Dove,  A.  1,  of  the  measurement  of  149  tons,  or  thereabouts,  now  at 
seay  havinff  sailed  three  weeks  agOy  or  thereabouts,  and  the  defendant,  that 
the  ship,  being  tight,  staunch,  &c.,  should  proceed  to  Marseilles  (after  hav- 
ing delivered  her  cargo  at  Genoa),  and  there  load  certain  goods  of  the  de- 
fendant, and  therewith  proceed  to  a  safe  port  in  the  united  kingdom,  call- 
ing at  Cork  or  Falmouth,  for  a  certain  rate  of  freight ;  thirty  working  days 
to  be  allowed,  Sundays  excepted.    The  plea  then  averred  that  time  was  an 
essential  and  material  part  of  the  contract ;  and  the  probable  situation  of 
the  vessel  with  reference  to  the  date  of  her  sailing,  and  the  object  of  her 
*1  f^^  1  ^^7^S^'  *^^^  ^^^^  ^^  essential  and  material  part  of  the  contract ;  and 
-'  that,  in  point  of  fact,  at  the  time  of  the  making  the  charter-party, 
the  vessel  had  not  sailed  three  weeks,  but  a  materially  and  unreasonably 
later  time,  of  which  the  defendant  had  no  notice  or  knowledge ;  for 
which  cause  the  defendant  neglected  and  refused  to  load  the  vessel.     It 
was  held,  that  the  time  at  which  the  vessel  sailed  was  material,  that  that 
statement  in  the  charter-party  amounted  to  a  warranty,  and  that  the 
defendant  was  entitled  to  retain  his  verdict  upon  the  plea,  on  motion  for 
judgment  non  obstante  veredicto.     [Jervis,  C.  J. — Suppose  the  vessel 
had  been  driven  to  a  place  where  there  was  no  opportunity  of  getting 
her  surveyed  so  as  to  continue  her  classification,  would  that  be  a  breach 
of  warranty  ?]     Possibly  not ;  but  that  is  a  totally  different  case  from 
this.     [Cresswell,  J. — Is  this  anything  more  than  a  description  of  the 
vessel  ?]     It  is  a  warranty  that  the  vessel  shall  be  an  A.  1  ship  at  the 
time  she  should  arrive  at  Limerick  to  receive  her  cargo.    [Cresswell, 
J. — I  think  not.]     Some  analogy  is  presented  by  the  case  of  Sillem  v. 
Thornton,  8  E.  &  B.  868  (E.  C.  L.  R.  vol.  77).     There,  by  a  policy  exe- 
cuted in  London  on  the  7th  of  April,  1851,  premises  in  California  were 
insured  from  fire  for  a  year  from  the  1st  of  February,  1851.     The  pre- 
mises were  described  in  the  policy  as  ^'  a  brick  building  used  as  a  dwell- 
ing-house and  store  (described  in  the  paper  attached  to  this  policy)." 
The  paper  attached  gave  a  minute  description  of  a  two-storied  house, 
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with  what  purported  to  be  a  certificate  that  the  description  was  ac- 
curate,  signed  on  the  80th  of  October,  1850.     The  description  was  in 
fact  accorate  up  to  March,  1851 ;  in  which  month  the  assured  alter- 
ed the  house  by  adding  a  third  story.     This  was  unknown  in  London 
when  the  policy  was  signed.     In  May,  1851,  the  house,  thus  altered, 
was  destroyed  by  fire.     In  an  action  on  the  policy,  on  a  case  p^-  -^ 
^stating  the  above  facts, — it  was  held  that  the  description  in  the  *- 
policy  amounted  to  a  warranty  that  the  assured  would  not  during  the 
term  insured  voluntarily  do  anything  to  make  the  condition  of  the  pre- 
mises vary  from  that  description,  so  as  to  increase  the  liability  of  the 
assurer ;  that  this  warranty  was  broken ;  and,  consequently,  that  the 
plaintiffs  could  not  recover.    Lora  Campbell,  in  delivering  the  judgment 
of  the  court,  said :  "  It  would  seem  revolting  to  common  sense,  if  wo 
were  to  hold,  that,  as  soon  as  Messrs.  Godefiroy,  Sillem  &  po.  had  sent 
off  the  description  to  be  shown  to  an  insurance  ofiice  or  private  under- 
writer, they  might  have  added  several  stories  to  the  house,  and  removed 
from  it  all  the  described  safeguards  against  fire,  and  that,  although  the 
description  misdescribed  the  actual  state  of  the  premises  at  the  date  of 
the  policy,  a  fire  afterwards  happening,  an  indemnity  might  be  claimed, 
for  which  the  underwriter  had  received  no  adequate  consideration.    But 
this  is  the  principle  contended  for  by  the  assured.     Not  being  told  the 
exact  progress  which  had  been  made  in  the  alterations  between  the  26th  of 
March  and  the  7th  of  April,  we  are  to  draw  inferences  from  the  facts  stated ; 
and  we  infer,  that,  on  the  seventh  of  April,  the  building  no  longer  cor- 
responded with  the  description  of  it  in  the  policy,  and  that,  by  the  altera- 
tion, the  risk  of  the  insurer  had  in  some  degree  been  increased.     This 
also  would  be  a  bar  to  the  present  action.    But  we  are  further  of  opinion 
that  the  description  in  the  policy  amounts  to  a  warranty  that  the  assured 
would  not  during  the  time  specified  in  the  policy  voluntarily  do  anything 
to  make  the  condition  of  the  building  vary  from  this  description,  so  as 
thereby  to  increase  the  risk  or  liability  of  the  underwriter.    In  this  case, 
the  description  is  evidently  the  basis  of  the  contract,  and  is  furnished 
to  the  underwrite]?  to  enable  him  to  determine  whether  he  *will  p^-  -„ 
agree  to  take  the  risk  at  all,  and,  if  he  does  take  it,  what  pre-  ^ 
mimD  he  shall  demand.    The  assured  no  doubt  wished  him  to  understand 
that  not  only  such  was  the  condition  of  the  premises  when  the  policy 
was  to  be  effected,  but,  as  far  as  depended  upon  them,  it  should  not  be 
altered  so  as  to  increase  the  risk  during  the  year  for  which  he  was  to  be 
liable,  if  a  loss  should  accrue.     Without  such  an  assurance  and  belief, 
the  statement  introduced  into  the  policy,  of  the  existing  condition  of 
the  premises,  would  be  a  mere  delusion.'' 

Cresswell,  J. — I  am  of  opinion  that  there  ought  to  be  no  rule  in 
this  case.  The  first  question  is,  whether  evidence  was  admissible,  which 
the  Lord  Chief  Justice  excluded,  as  to  the  mode  in  which  the  corn 
export  trade  at  Limerick  is  carried  on.  Looking  at  the  charter-party, 
I  find  it  states  that  the  ship,  being  tight,  &c.,  shall  with  all  convenient 
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speed  sail  and  proceed  to  the  north  of  England  for  coals,  and  from 
thence  proceed  to  Limerick,  and  there  load  from  the  factors  of  tbe 
affreighters  a  full  and  complete  cargo  of  grain,  &c.  I  find  nothing  as 
to  time,  except  what  the  law  will  imply,  viz.,  that  it  shall  be  a  reason- 
able time.  The  case  of  Ellis  v.  Thompson,  3  M.  &  W.  446,t  seems  to 
me  to  be  wholly  inapplicable.  There,  it  was  part  of  the  implied  con- 
tract, that  the  lead  should  be  delivered  within  a  reasonable  time ;  and 
Lord  Abinger  appears  to  have  received  evidence  of  the  representation 
of  the  broker  who  made  the  contract,  that  the  lead  was  ready  for 
shipment  at  Liverpool  or  Gloucester,  and  to  have  computed  the  rea- 
sonable time  with  reference  to  the  supposed  place  of  shipment.  I 
think  the  state  of  the  corn  trade  at  Limerick  had  nothing  at  all  to  do 
with  the  question,  and  that  the  Lord  Chief  Justice  was  quite  right  in 
excluding  the  evidence.  Then  it  is  said  that  the  delay  in  the  sailing  of 
*1  ^4.1  ^^^  vessel  caused  her  to  arrive  *at  Limerick  in  a  state  not  to  an- 
-'  swer  the  description  given  of  her  in  the  charter-party,  which,  it 
is  said,  amounted  to  a  warranty.  It  seems  to  me,  however,  that  amounts 
only  to  a  warranty  of  the  state  of  the  vessel  with  respect  to  her  classifi- 
cation at  Lloyd's  at  the  time  when  the  contract  was  entered  into.  It  is 
part  of  the  description  of  the  vessel.  If  she  answered  the  description 
at  the  time,  there  is  an  end  of  the  warranty.  On  neither  ground,  there- 
fore, do  I  think  the  defendant  is  entitled  to  a  rule. 

Gbowdbb,  J. — I  am  of  the  same  opinion.  The  statement  in  the 
charter-party  that  the  Elizabeth  was  A.  1,  applied,  I  apprehend,  only 
to  the  time  of  entering  into  the  contract.  It  clearly  does  not  amount 
to  a  warranty  that  the  vessel  should  continue  A.  1  during  the  whole 
time  covered  by  the  charter-party,  or  that  the  owners  would  omit  no 
act  necessary  to  be  done  to  retain  her  in  that  class.  As  to  the  other 
point,  I  do  not  see  how  the  state  of  the  corn  market  at  Limerick  could 
affect  the  question  as  to  the  reasonableness  of  time  for  the  ship's  arrival 
at  that  plaoe.  I  think  there  is  no  pretence  for  saying  that  the  proposed 
evidence  on  that  subject  was  improperly  rejected. 

WiLLBS,  J. — There  is  no  stipulation  in  this  charter-party  that  the 
vessel  should  continue  A.  1.  It  is  well  known  that  vessels  remain  on 
that  letter  a  certain  time :  and  this  charter-party  is  to  receive  the  same 
construction  as  if  it  had  been  for  a  voyage  round  the  world.  It  cer- 
tainly would  be  a  very  strained  construction  of  the  description  A.  1,  to 
hold  that,  by  so  describing  her,  the  owner  undertakes  that  the  vessel  shall 
retain  her  class.  Many  cases  might  be  supposed  in  which  that  would 
♦1551  ^^  impossible.  The  charter-party  being  silent  on  the  subject, 
*and  it  being  impossible  for  the  owner  in  many  cases  to  do  what 
is  suggested,  I  am  unable  to  adopt  Mr.  Wilde's  argument.  As  to  the 
other  question,  whether  the  construction  of  the  charter-party  can  be 
affected  by  the  fact  that  the  particular  description  of  cargo  could  only 
be  supplied  at  a  certain  season  of  the  year, — the  answer  to  that,  I 
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apprehend,  i»,  that  the  charter-party  was  probably  entered  into  in  the 
hope  that  the  vessel  would  arrive  at  Limerick  at  that  time  of  the  year. 
But  the  question  is^  who  takes  the  risk  whether  she  will  or  not  7  Why, 
the  person  who  is  to  ship  the  goods  takes  the  risk,  unless  he  stipulates 
that  the  other  party  shall  take  it.  Here,  it  is  not  stipulated  that  the 
vessel  shall  arrive  at  Limerick  by  any  particular  day ;  but  only  that  she 
shall  proceed  there  with  all  convenient  speed.  The  owner  has  performed 
his  contract  to  proceed  to  Limerick  with  all  convenient  speed  when  he 
has  done  all  he  could,  but  has  been  prevented  by  dangers  of  the  seas. 
Some  reliance  was  placed  by  Mr.  Wilde  upon  the  exception  in  the 
charter-party, — ^'The  act  of  God,  the  Queen's  enemies,  fire,  and  all 
and  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
tion,' of  whatever  nature  or  kind  soever,  during  the  said  voyage^  ex- 
cepted :"  and  it  was  said  that  the  defendant  was  excused  by  the  delay 
arising  from  the  act  of  God.  That  exception,  however,  is  altogether 
bapplicable  here.  That  which  prevented  the  defendant  from  fulfilling 
his  engagement  was  neither  the  act  of  God  nor  a  danger  or  accident  of 
the  sea :  because,  though  true  it  is,  the  arrival  of  the  vessel  at  Limerick 
was  retarded  by  dangers  and  accidents  of  the  sea,  yet  there  was  no  im- 
possibility of  loading  a  cargo  at  that  place  arising  from  those  causes. 
The  proximate  cause  was,  not  the  dangers  of  navigation,  but  the  fact 
that  the  vessel  arrived  at  Limerick  at  a  time  when  the  particular  de- 
scription of  «argo  which  the  defendant  wished  to  load  *could  not  r^^^^ 
from  local  causes  be  obtained.(a)  For  these  reasons  I  concur  *- 
with  the  rest  of  the  court  in  thinking  that  there  should  be  no  rule. 

Rule  refused. 

(a)  Bee  Crow  v.  Falk,  8  Q.  B.  467  (E.  C.  L.  R.  toL  55). 


JOHN  FOSTER,  Appellant,  The  Rev.  WILLIAM  SMITH,  Re- 

spondent.     April  80. 

A.,  aa  agent  of  B.,  sold  a  mare  to  C,  and,  having  no  ezpreys  anthority  from  B.  to  warrant  her, 
refucd  to  do  lo,  bat,  at  the  time  of  the  sale,  told  C,  that,  *'if  the  mare  was  not  aU  right,  she 
was  not  his.''  0.  thereupon  paid  the  prioe,  which  was  received  by  B.  The  mare  proving 
iDsoond,  0.  retamed  her  to  A.,  and  sned  B.  in  the  oounty  conrt  for  a  return  of  the  money. 

The  judge  left  the  foUowing  questions  to  the  Jury, — 1.  Was  the  mare  sound  or  unsound  at  the 
time  of  the  sale  ? — 2.  Was  there  a  warranty  given  by  A.  to  C.  ? — 3.  Was  the  warranty  given 
by  the  authority  of  B.  ? — 4.  When  the  mare  was  sent  back  to  A.  was  she  received  by  him  for 
B.orforG.? 

The  jury  answered  the  iirst  and  third  questions  in  the  negative,  and  the  second  in  the  affirma- 
tive; and,  to  the  last,  that  the  mare  was  not  received  back  by  A.  on  B.'s  account 

The  judge  thereupon  entered  a  verdict  for  B.,  the  defendant 

The  court  directed  a  new  trial,  on  the  ground  that  the  proper  question  to  leave  to  the  jnry  was, 
whether  it  was  part  of  the  contract  that  the  mare  should  be  returned  if  she  proved  unsound. 

The  snceetsM  party  on  an  appeal  from  a  decision  of  a  county  court  is  entitled  to  the  costs  of  the 
appeal 

This  was  an  appeal  against  a  decision  of  the  county  court  of  0am- 
bridgeshire  holden  at  Cambridge. 
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The  action  was  for  money  had  and  received,  and  was  brought  to 
recover  the  price  of  a  mare  sold  by  the  defendant  to  the  plaintiff,  and 
afterwards  returned  by  the  plaintiff,  as  not  corresponding  with  the 
warranty. 

The  particulars  of  demand  were  as  follows : — '*  The  plaintiff  claims 
44Z.,  paid  by  him  to  Stephen  Sparrow,  the  agent  of  the  defendant,  as 
the  price  of  a  mare,  which  mare  was  returned  by  the  plaintiff,  and 
accepted  by  the  said  Stephen  Sparrow,  as  agent  of  the  defendant,  in 
accordance  with  the  terms  of  sale." 

The  facts  were  as  follows : — The  defendant  sent  the  mare  in  question 
to  Mr.  Stephen  Sparrow,  a  veterinary  surgeon  at  Cambridge,  to  be  sold 
^^riy-i  l>y  Wni  for  the  *defendant,  on  the  25th  of  August,  1855.  The 
-*  plaintiff  purchased  the  mare  from  Mr.  Stephen  Sparrow  as  the 
defendant's  agent  as  above  mentioned,  for  44Z.  At  the  time  of  the 
sale,  the  plaintiff  (according  to  his  own  evidence)  said  to  'Mr.  Stephen 
Sparrow,  "  I  suppose  she  is  all  right  ;*'  upon  which  Mr.  Sparrow  replied, 
"  If  there  is  anything  not  right,  she  is  not  yours ;  she  belongs  to  the 
Rev.  Mr.  Smith,  of  Drayton,  who  is  not  the  man  to  do  anything  wrong." 
Sparrow,  in  his  examination  for  the  defendant,  denied  that  he  gave  this 
answer,  alleging  that  he  told  the  plaintiff  that  Mr.  Smith  never  warranted 
a  horse ;  it  was  his  habit  never  to  do  so ;  but  that  he  (Sparrow)  believed 
the  mare  to  be  perfectly  sound ;  and  that,  if  he  misrepresented  her,  he 
would  take  her  back  at  any  moment.  Upon  this  the  plaintiff  purchased 
the  mare,  took  her  away  a  day  or  two  afterwards,  and  on  the  8th  of 
September  paid  the  price,  447.,  to  Sparrow  for  Mr.  Smith,  and  which,  at 
the  trial,  Mr.  Smith  admitted  to  have  received. 

The  plaintiff  afterwards  discovering  (as  he  conceived)  that  the  mare 
was  unsound,  applied  to  Sparrow  to  have  her  returned.  After  some 
negotiation.  Sparrow  consented  to  take  her  back,  and  she  was  accord- 
ingly returned  to  him  on  the  31st  of  October. 

The  evidence  as  to  this  part  of  the  case  was  contradictory ;  the  plain- 
tiff alleging  that  Sparrow  received  the  mare  back  for  the  defendant,  and 
SparVow  stating  that  he  did  so  in  order  to  try  to  sell  her  for  the  plain- 
tiff. There  was  no  evidence  that  the  defendant  personally  assented  to 
or  knew  of  the  return  of  the  inare,  or  that  he  personally  took  any  part 
in  the  transactions  between  Sparrow  and  the  plaintiff. 

It  appeared  that  Sparrow  was  not  a  horse-dealer :  and  there  was  no 

evidence  that  he  was  known  or  recognised  as  a  general  agent  for  the 

defendant,  or  that  the  plaintiff  dealt  with  him  in  that  character.     He 

*1  ^f^l  ^^^'  however,  on  ^previous  occasions,  sold  horses  for  the  defend- 

^  ant,  to  the  number  in  all  of  six  or  eight. 

The  defendant  stated  in  his  evidence,  that  he  had  employed  Sparrow 
fifteen  years,  and  that  he  over  and  over  again  repeated  to  him  that  he 
(the  defendant)  never  would  warrant  a  horse,  and  that  he  (Sparrow) 


18  COMMON  BENCH.    (9  J.  SCOTT.)  158 


never  was  to  warrant  a  horse  for  him.    But  he  admitted  that  he  did  not 
order  that  this  particular  mare  should  not  be  warranted. 

The  judge,  in  the  course  of  his  summing  up  to  the  jury,  after  com- 
menting on  the  evidence  as  to  the  alleged  unsoundness  of  the  mare,  and 
the  warranty,  told  the  jury,  with  reference  to  the  question  of  Sparrow's 
authority  to  warrant,  that,  in  particular  trades,  as,  that  of  horse- 
dealers,  &c.,  the  rule  was  otherwise,  but  that,  as  regarded  persons  in 
genera],  the  rule  of  law  was,  that,  if  a  man  employed  another  man  as 
his  special  agent  to  sell  a  horse,  and  gave  particular  directions  to  the 
agent  not  to  warrant,  and  the  agent  nevertheless,  contrary  to  these 
directions,  did  warrant,  the  principal  would  not  be  bound ;  but  that  it 
would  be  otherwise  If  no  such  directions  were  given :  that  the  present 
case  was  peculiar ;  for  that  here  the  defendant  had  stated  (and,  as  his 
statement  was  uncontradicted,  they  must  take  it  to  be  true)  that  he  had 
on  several  previous  occasions  told  Sparrow  that  he  would  never  warrant 
a  horse,  and  that  he  (Sparrow)  was  never  to  warrant  a  horse  for  him : 
but  that,  on  the  other  hand,  it  was  admitted  by  the  defendant,  that,  on 
this  occasion^  he  gave  no  particular  directions  that  the  mare  should  not 
be  warranted :  and  that  the  jury  would,  therefore,  weigh  the  circum- 
stances, and  consider  whether  the  previous  directions  of  the  defendant 
Here  intended  to  have  operation  on  the  present  occasion. 

The  judge  then  left  four  questions  to  the  jury,  which  were  severally 
answered  by  them. 

First, — ^Was  the  mare  sound  or  unsound  at  the  time  of  *the  j-^-  -^ 
sale  ?    The  jury  found  that  the  mare  was  unsound,  and  unfit  for  ^ 
the  purposes  for  which  she  was  bought. 

Secondly, — ^Was  there  a  warranty  given  by  Sparrow  to  the  plaintifi*? 
The  jury  found  that  there  was  a  warranty  of  soundness  given  at  the 
time  of  sale. 

Thirdly, — ^Was  the  warranty  given  by  the  authority  of  the  defend- 
ant 7  The  jury  found  that  the  warranty  was  not  given  by  the  defendant's 
Sections. 

The  judge  then,  at  the  request  of  the  counsel  for  the  defendant,  and 
vith  the  consent  of  the  counsel  for  the  plaintiff,  put  the  following  ques- 
tion,— 

Fourthly, — ^When  the  mare  was  sent  back  to  Sparrow,  was  she  re- 
ceived by  him  for  the  plaintiff  or  for  the  defendant  7  The  jury  found 
that  she  was  received  by  Sparrow  on  the  defendant's  account. 

The  judge  thereupon,  considering  the  finding  of  the  jury  to  be  ambigu- 
ous, ordered  the  verdict  to  be  entered  for  the  defendant. 

The  plaintiff  appealed  against  this  decision,  contending, — ^first,  that 
ui  agent  intrusted  with  a  horse  for  sale,  has  an  implied  authority  to 
^ve  a  warranty  upon  the  sale  of  the  horse,  unless  his  principal  expressly 
except  and  negative  the  authority  to  warrant ;  and  that,  consequently, 
it  was  in  no  way  necessary  that  the  warranty  given  by  Sparrow  should 


159  FOSTER,  App.,  SMITH,  Resp.    E.  T.  1866. 

have  been  given  by  the  defendant's  directions, — ^secondly,  that  there  was 
no  evidence  that  in  this  case  the  defendant  did  except  and  negative  sach 
authority ;  and  that,  consequently,  in  the  absence  of  such  evidence,  it 
mupt  be  taken  that  the  implied  authority  did  exist,  and,  on  the  whole 
finding,  the  verdict  ought  to  be  entered  for  the  plaintiff, — thirdly,  that, 
in  any  case,  the  finding  did  not  warrant  the  judge  in  directing  the  ver- 
dict to  be  entered  for  the  defendant ;  and  that,  if  there  was  any  evidence 
from  which  the  jury  might  have  presumed  that  the  ordinary  implied 
authority  to  warrant  was  excepted  and  negatived  in  this  particular  case, 
*1  (\(f[  ^^  ^^8^*  **^  hskve  been  expressly  submitted  to  them  as  a  ques- 
-'  tion,  and  they  ought  to  have  found  whether  or  not  in  fact  the 
defendant  did  so  except  and  negative  such  authority ;  and  that,  if  the 
verdict  was  not  entered  for  the  plaintiff,  at  any  rate  a  new  trial  ought 
to  be  had. 

The  defendant  contended  that  the  decision  of  the  judge  was  right  m 
point  of  law. 

The  question  for  the  opinion  of  the  court  was,  whether  on  the  findings 
of  the  jury  to  the  above-mentioned  questions  respectively,  the  verdict 
ought  to  stand  for  the  defendant,  or  to  be  entered  for  the  plaintiff,  or  a 
new  trial  to  be  had. 

Fieldy  for  the  appellant. — Upon  these  findings,  the  judge  of  the 
county  court  ought  to  have  entered  a  verdict  for  the  plaintiff.  The  jury 
found  that  the  mare  was  warranted.  [Jebvis,  G.  J. — That  would  not 
entitle  the  plaintiff  to  return  her,  and  sue  for  the  price.  And  the  find- 
ing upon  the  fourth  question  does  not  help  that  out.  The  judge  should 
have  left  it  to  the  jury  to  say  whether  it  was  part  of  the  bargain  that 
the  mare  should  be  taken  back  if  unsound.  The  case  must  go  down 
again.] 

Collier  (with  whom  was  Cf-,  Milh\  contrd.. — The  defendant  was  clearly 
entitled  to  the  verdict  upon  the  findings  of  the  jury  upon  the  four  ques- 
tions submitted  to  them.  The  plaintiff  brings  his  action  upon  the 
assumption  that  the  contract  was  rescinded.  There  was  no  evidence 
that  the  defendant  authorized  Sparrow  to  make  the  special  contract 
suggested.  [Jebvis,  G.  J. — He  received  the  money.]  That  would 
only  operate  a  ratification  of  the  sale,  not  of  the  condition.  [Jebvis, 
G.  J. — Then  there  was  no  consideration  for  the  payment  of  the  money, 
and  the  defendant  ought  to  pay  it  back.]  The  only  authority  Sparrow 
had  from  the  defendant  was,  to  sell  the  mare  without  a  warranty. 
*lfin  *JbRVIS,  C.  J. — The  proper  question  for  the  jury,  was,  whether 
-*  it  was  part  of  the  contract,  that  the  mare  should  be  returned,  if 
she  proved  to  be  unsound.  If  so,  and  she  were  returned,  there  would 
be  a  failure  of  consideration,  and  the  plaintiff  would  be  entitled  to 
recover  back  the  price.  The  case  must  go  down  again.  Although  I 
regret  the  result,  still  it  is  satisfactory  to  know  that  the  parties  have 
justice  at  their  own  doors,  and  that  it  is  cheap. 
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The  rest  of  the  court  concurred. 

Field  asked  for  the  costs  of  the  appeal. 

Cottier,  control. — The  respondent  ought  not  to  be  visited  with  costs 
for  the  misdirection  of  the  judge.  Besides,  the  decision  is  not  reversed; 
all  the  court  does,  is,  to  order  a  new  trial. 

Jbrvis,  C.  J.— In  Gibbon,  App.,  Gibbon,  Resp.,  13  C.  B.  205,  219 
(£.  G.  L.  R.  7ol.  76),  after  time  taken  to  consider,  and  after  conferring 
with  my  Brother  Parke,  we  laid  it  down  as  an  universal  rule  to  give 
costs  to  the  successful  party ;  and  there  a  new  trial  was  directed.  And 
in  a  subsequent  case  of  Liedemann,  App.,  Schultz,  Resp.,  14  C.  B.  38^ 
52  (E.  C.  L.  R.  vol.  78),  we  acted  upon  the  same  principle,  notwith- 
standing our  attention  was  called  to  a  case  of  MountAej  v.  Collier,  2  E. 
&  B.  100  (E.  C.  L.  R.  vol.  75),  where  the  Court  of  Queen's  Bench  had 
acted  differently.  I  think  it  is  expedient  that  this  rule  should  be  adhered 
to.  And  I  think  it  is  quite  reasonable  that  the  appellant,  who  is  obliged 
to  come  here,  should  get  his  costs,  if  successful. 

The  rest  of  the  court  concurring. 

Rule  for  a  new  trial,  with  costs. 


♦BURT  V.  HASLETT.    April  22.  [*162 

By  iDdentan  A.  demised  to  B.  a  meMuage  and  premises  for  twenty-one  yean.  The  lease  oon- 
tained  a  eoTenant  to  repair,  and  a  eorenant  that  B.,  his  ezeoators,  administrators,  and  assigns 
sboold,  at  the  determination  of  the  term,  yield  np  the  premises  to  the  plaintiff,  his  ezecators, 
Ac,  **  together  with  aU  wainsooats,  mndowtf  shatters,  fastenings,  &e.,  and  other  things  which 
then  were  or  at  any  time  thereafter  should  be  thereunto  affixed  or  belonging  (looking-glasses 
and  foraitare  excepted);  and  together  also  with  all  sheds  and  other  erections,  boildings,  and 
improtcmentB  which  shoald  be  erected,  bailt,  or  made  upon  the  demised  premises,  in  good 
repair  and  coodition." 

An  assignee  of  the  lease,  daring  the  term,  removed  an  old  shop  window,  and  pat  np  in  its  place 
a  i^ate-glass  front,  bat  withoat  in  any  manner  fastening  it  (ezoept  by  means  of  wedges)  to  the 
premisea : — 

Held,  that,  whether  an  "Improrement"  within  the  meaning  of  the  covenant  or  not>  this  plate- 
g^ass  front  was  at  all  events  a  "  window*'  belonging  to  the  demised  premises,  and  therefore 
that  it  oonld  not  be  removed. 

The  declaration  stated,  that  theretofore,  to  wit,  on  the  1st  of  May, 
1841,  by  a  certain  indenture  then  made  between  the  plaintiff  of  the  one 
part,  and  William  Henry  Hoggarth  of  the  other  part,  and  sealed,  &c., 
the  plaintiff  demised  and  leased  unto  the  said  W.  H.  Hoggarth  a  mes- 
suage or  tenement  situate  and  being  No.  7,  Reform  Place,  Woolwich,  in 
the  county  of  Kent,  together  with  the  use,  &c.,  &c.,  to  have  and  to  hold 
the  same,  with  the  appurtenances,  unto  the  said  W.  H.  Hoggarth,  his 
executors,  &c.,  for  the  term  of  twenty-one  years,  to  commence  from  the 
25th  of  March  then  last  past  (determinable  as  thereinafter  mentioned), 
yielding  and  paying  therefore  unto  the  plaintiff,  his  executors,  &c.,  the 
clear  yearly  rent  following,  that  is  to  say,  during  the  first  seven  years 
of  the  said  term  the  sum  of  82Z.,  and  during  the  next  seven  years  of  the 
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said  term  the  sum  of  342.,  and  during  the  residue  of  the  said  term  tbe 
sum  of  387.,  the  rent  so  from  time  to  time  payable  to  be  paid  quarterly, 
in  four  equal  portions,  on  the  24th  of  June,  &c.,  in  every  year,  free  aod 
clear  from  all  taxes,  rates,  or  assessments,  parochial  or  parliamentary, 
and  without  any  deduction  or  abatement  on  any  account  whatsoever: 
and  the  said  W.  H.  Hoggarth  did  thereby,  for  himself,  his  heirs,  execu- 
tors, &c.,  covenant  with  the  plaintiff,  his  executors,  &c.,  that  he  tbe 
*1fim  *^*^^  ^*  ^*  Hoggarth,  his  executors,  &c.,  should  and  would  at 
-*  all  times  during  the  said  demise  well  and  truly  pay,  or  cause  to 
be  paid,  unto  the  plaintiff,  his  executors,  &c.,  the  said  rent  thereby 
reserved,  as  the  same  should  become  due,  without  any  deduction  or 
abatement  thereout  for  taxes,  rates,  or  otherwise  howsoever ;  and  also 
should  and  would  once  in  every  three  years  of  the  said  term  well  and 
sufiBciently  paint,  &c.,  and  also  from  time  to  time  and  at  all  times  during 
the  said  demise,  at  his  and  their  own  proper  costs  and  charges,  in  all 
respects  uphold,  sustain,  maintain,  &c.,  and  keep  the  said  messuage  or 
tenement  and  premises,  and  the  said  passage,  &c.,  with  all  the  waIIs, 
glaBB  windows^  pipes,  gutters,  watercourses,  sinks,  drains,  sewers,  and 
appurtenances,  in,  by,  and  with  all  and  all  manner  of  needful  and  neces- 
sary reparation  and  amendments  whatsoever ;  and  the  same,  being  so 
sufiBciently  upheld,  sustained,  &c.,  and  kept,  should  and  would,  at  the 
determination  of  the  said  term,  peaceably  and  quietly  leave,  surrender, 
and  yield  up  unto  the  plaintiff,  his  executors,  &c.,  together  with  all  warn- 
coats,  windows,  shutters,  fastenings,  hearths,  and  slabs,  chimney-'piects, 
locks,  keys,  bolts,  bars,  and  other  things  which  then  were,  or  at  any  time 
thereafter  should  be  thereunto  affixed  or  belonging  {looking-glasses  and 
furniture  excepted) ;  and  together  also  with  all  sheds,  and  other  erections, 
buildings,  and  improvements,  which  should  be  erected,  built,  or  made 
upon  the  said  demised  premises,  in  good  repair  and  condition. 

The  declaration  went  on  to  aver  that  Hoggarth  entered  by  virtue  of 
the  said  demise ;  that  the  demised  premises  came  to  and  vested  in  the 
defendant,  who  entered  into  and  upon  the  said  demised  premises,  and 
became  and  continued  so  possessed  thereof  from  thence  until  the  expira- 
tion and  determination  of  the  said  term.  It  then  went  on  to  aver,  that, 
during  the  said  term,  and  after  the  assignment  to  the  defendant,  to  wit, 
*1fi41  ^^  *^®  ^^^^  March,  1855,  the  sum  of  8Z.  10s.  became  and  *was 
•'  due  and  in  arrear  for  a  quarter's  rent ;  that  the  defendant  failed 
to  repair  the  demised  premises,  but  broke  the  said  covenant  in  that  behalf; 
that,  after  the  assignment,  and  during  the  term,  the  defendant  suffered 
and  permitted  a  certain  erection  and  improvement,  to  wit,  a  certain 
plate-glass  shop-front  (not  being  looking-glasses  or  furniture),  which, 
during  the  term,  had  been  erected,  made,  and  set  up,  and  was  standing 
up  and  affixed  to  the  demised  premises,  to  be,  and  the  same  was, 
pulled  down  and  prostrated,  and  the  materials  thereof  wholly  removed 
from  off  the  said  premises,  and  not  left,  surrendered,  or  yielded  up  unto 
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the  plaintiff  at  the  determination  of  the  term,  contrary  to  the  form  and 
effect  of  the  said  indenture,  and  the  covenants  therein  contained  in  that 
behalf;  and  that,  by  reason  of  the  said  breaches  of  covenant  therein- 
before mentioned,  and  of  the  said  demised  premises  having  been  left  in 
8uch  bad  order,  repair,  and  condition  as  aforesaid,  the  plaintiff  was  pre- 
vented and  hindered  from  demising  or  letting  the  same  on  such  advantage- 
ous terms  as  he  otherwise  would  have  done,  and  the  said  premises  had 
been  useless  and  unproductive  for  a  long  time. 

The  defendant  pleaded, — ^first,  that  the  estate,  right,  title,  and  interest 
of  Hoggarth  in  and  to  the  said  house  and  premises  or  term,  did  not  come 
to  or  vest  in  him,  the  defendant,  in  manner  and  form  as  in  the  declara- 
tion was  alleged. 

Secondly,  that  he,  the  defendant,  did  not  break  the  said  covenant  in 
the  declaration  mentioned,  nor  did  he  suffer  or  permit  the  said  messuage 
or  tenement,  &c.,  with  all  the  walls,  glass  windows,  &c.,  ana  appurte- 
nances, to  become  or  continue  ruinous  or  in  great  decay  for  want  of 
needful  upholding,  &c.,  as  in  the  declaration  was  alleged. 

Thirdly,  that  he,  the  defendant,  did  not  suffer  or  permit  a  certain 
erection  or  improvement,  to  wit,  a  *certain  plate-glass  shop-front,  r:,c-if!c 
to  be,  nor  was  the  same,  pulled  down  or  prostrated,  nor  were  the  ^ 
materials  thereof  wholly  carried  from  off  the  said  premises,  as  in  the 
declaration  was  alleged. 
Fourthly,  payment  into  court  of  SI.  10«. 

The  plaintiff  took  issue  on  the  first  three  pleas,  and  took  out  the  81, 
10a.  in  satisfaction  pro  tanto. 

By  an  order  of  Nisi  Prius  it  was  directed  that  a  verdict  should  be 
entered  for  the  plaintiff  for  the  claim  in  the  declaration,  but  that  such 
verdict  should  be  subject  to  the  award  of  a  barrister,  who  was  empowered 
to  direct  that  a  verdict  should  be  entered  for  the  plaintiff  or  the  defend- 
ant, as  he  should  think  proper,  and  to  whom  the  cause  and  all  matters 
in  difference  between  the  parties  were  thereby  referred,  and  who  was  to 
state  any  point  of  law  for  the  consideration  of  the  court  which  he  might 
be  required  to  do, — the  costs  of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  and  award  to  be  in  the  discretion 
of  the  arbitrator ;  the  arbitrator  to  be  at  liberty  to  postpone  his  decision 
as  to  the  costs  of  the  reference  and  award  until  after  the  determination 
by  the  court  of  any  point  of  law  raised  by  him,  and  his  award  to  be 
referred  back  to  him  for  his  decision  as  to  the  said  costs. 

On  the  13th  of  November,  1855,  the  arbitrator  made  his  award,  as 
foDows : — 

''I  find  that  there  are  no  other  matters  in  difference  between  the 
parties  to  the  said  action  than  those  whicH  are  in  difference  in  the 
came :  And,  as  to  the  said  action,  I  find  the  first  issue  for  the  plaintiff, 
And  the  second  issue  for  the  defendant ;  and,  as  to  the  issue  taken  on 
the  third  plea,  I  find  that  the  defendant  did  suffer  the  plate-glass  shop- 
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front  in  that  plea  mentioned  to  be  pulled  down,  and  the  materials 
thereof  to  be  wholly  carried  off  from  the  premises :  And,  as  to  the  issue 
taken  on  the  last  plea,  I  find  and  state  the  following  facts,  at  the 
^-if^o-^  *reqttest  of  the  parties  to  this  reference,  and  for  the  purpose  of 

■^  raising  a  point  of  law  for  the  consideration  of  the  said  court:— 
^^6y  indenture  of  demise  dated  the  1st  of  May,  1841,  the  plain- 
tiff, being  the  owner  of  a  house,  No.  7,  Reform  Place,  in  Woolwich,  in 
the  county  of  Kent,  demised  the  same  for  twenty-one  years  to  one 
Iloggarth,  who  assigned  it  to  one  Wilson,  who  in  1846  assigned  it  to 
the  defendatit.     The  lease  contained  the  following  covenant,  'That 
Hoggarth,  his  executors,  administrators,  and  assigns,  should  uphold, 
sustain,  maintain,  tile,  lead,  pave,  paint,  purge,  scour,  cleanse,  amend, 
and  keep  the  said  messuage,  or  tenement  and  premises,  and  the  said 
passage,  tank,  pumps,  and   privy,  with   all  the  walls,  glass  windowi^ 
pipes,  gutters,  watercourses,  sinks,  drains,  sewers,  and  appurtenances, 
in,  by,  and  with  all  and  all  manner  of  needful  and  necessary  reparations 
and  amendments  whatsoever;  and  the  same  being  so  sufficiently  up- 
held, sustained,  and  maintained,  tiled,  leaded,  paved,  purged,  scoured, 
cleansed,  whitewashed,  painted,  amended,  and  kept,  should  and  would, 
at  the  determination  of  the  said  term,  peaceably  and  quietly  leave,  sur- 
render, and  yield  up  unto  the  plaintiff,  his  executors,  administrators,  or 
assigns,  together  with   all  wainscoats,  windows,  shutters,    fastenings, 
hearths  and  slabs,  chimney-pieces,  locks,  keys,  bolts,  bars,  and  other 
things  which  then  were,  or  at  any  time  thereafter  should  be,  thereunto 
affixed  or  belonging  (looking-glasses  and  furniture  excepted),  and  to- 
gether also  with  all  sheds  and  other  erections^  buildings^  and  improve^ 
ments,  which  should   be  erected,  built,  or  made  upon  said  demised 
premises,  in  good  repair  and  condition.' 

''The  defendant,  after  taking  possession  of  the 'said  house,  carried  on 
therein  the  trade  and  business  of  a  linen-draper.  From  the  time  of  bis 
so  taking  possession,  and  up  to  March,  1850,  there  was  in  the  house  in 
*\fi71  *V^^^^^^  ^^  ordinary  shop  sash-window,  which,  being  unsuited 

-*  to  the  defendant's  business,  and  unfit  for  the  proper  display  of 
his  goods,  was  removed  by  him,  and  a  plate-glass  shop-front  or  window 
substituted  in  its  place.  This  plate-glass  shop-front  or  window  was 
brought  to  the  house  in  question  completely  made,  and  then  placed  in 
its  position,  having  above  it  the  brestsummer  of  the  house,  below  it  the 
window-sill,  and  on  each  side  of  it  the  two  story-posts.  Several  wooden 
wedges,  about  2}  inches  in  thickness,  were  then  inserted  between  the 
plate-glass  front  or  window-frame  and  the  story-posts,  which  had  the 
effect  of  keeping  the  plate-glass  front  or  window  securely  in  its  position. 
No  screws,  nails,  or  glue  were  used  in  fixing  it  in  its  place.  When  the 
wedges  were  withdrawn,: — which  could  be  easily  done, — the  plate-glass 
front  or  window  could  be  lifted  out  of  its  place,  and  could  be  removed 
entire.     Attached  to  the  edge  of  the  window-frame,  and  projecting  a 
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little  therefrom,  ran  a  kind  of  wooden  beading  called  a  shntter-stop, 
which  covered  and  concealed  the  wedges,  and  prevented  the  shutters 
from  touching  and  injuring  the  plate-glass  front  or  window-frame.  This 
shutter-stop  was  not  connected  with  the  brestsummer,  the  story-posts, 
the  window-sill,  or  with  any  part  of  the  fabric  of  the  building,  but  formed 
a  portion  of  the  plate-glass  front  or  window  itself.  The  intention  of  the 
defendant  in  fixing  the  plate-glass  front  or  window  in  the  manner  above 
mentioned,  was,  to  enable  him  to  remove  it  when  he  should  think  proper. 
He  removed  it  entire  in  March,  1854,  and  placed  it  in  other  premises 
belonging  to  him,  and  at  the  same  time  replaced  in  the  plaintiff's  pre- 
miaes  the.  sash-window  which  he  had  previously  removed  as  aforesaid, 
without  thereby  doing  any  injury  to  the  plaintiff's  premises. 

"  Plate-glass  shop  fronts  or  windows  of  the  description  *of  the  j-^-  ^^ 
one  in  question  are  sometimes  annexed  to  houses  by  nails  or  *- 
screws,  and  are  sometimes  confined  in  their  places  by  wooden  wedges. 
"  The  value  of  the  plate-glass  front  or  window  in  question  was  151. 
'^  If  I  am  bound,  as  arbitrator,  to  find  as  a  question  of  fact  whether 
this  plate-glass  shop  front  or  window  was  ^  fixture  or  not,  or  affixed  to 
the  demised  premises  or  not,  then  I  find  as  a  fact  that  the  said  plate- 
glass  shop-front  or  window  was  not  a  fixture,  nor  affixed  to  the  demised 
premises* 

'^  If  the  court  shall  be  of  opinion,  on  the  facts  above  stated,  that  the 
said  plate-glass  front  or  window  was  set  up  or  affixed  to  the  said  demised 
premises,  and  that-the  defendant  was  not  entitled  to  remove  it,  then  I 
find  the  issue  taken  on  the  last  plea'  in  favour  of  the  plaintiff,  and  I 
direct  that  the  verdict  be  entered  for  him  on  that  plea,  with  damages 
15Z.  But,  if  the  court  shall  be  of  a  contrary  opinion,  then  I  find  that 
issue  for  the  defendant :  and  I  postpone  my  decision  as  to  the  costs  of 
the  reference  and  award  until  after  the  determination  by  the  court  of 
the  point  of  law  so  as  aforesaid  raised  by  me." 

R.  H.  Turner  (with  whom  was  Hayes,  Serjt.),  for  the  plaintiff.(a) — 

Upon  the  facts  stated  by  the  arbitrator  in  this  case,  the  defendant  had 

no  right  to  remove  the  plate-glass  front.     It  was  a  '^fixture"  within  the 

meaning  of  the  covenant.     [Cbesswell,  J. — It  is  found  as  a  fact  that 

the  shop-front  was  not  fixedJ]     If  not  a  ''  fixture,"  it  was  at  all  events 

an  "improvement"  within  the  terms  *of  the  covenant.     In  West  r^^/»Q 

r.  Blakeway,  2  M.  &  G.  729  (E.  C.  L.  R.  vol.  40),  3  Scott,  N.  >-  ^^ 

R.  218,  a  lessee  covenanted  to  yield  up  in  repair  at  the  expiration  of 

bis  term  all  erections  and  improvements  which  should  be  erected,  made, 

or  set  up  during  the  term  upon  the  demised  premises.     An  assignee 

having  during  the  term  erected  a  green-house,  the  framework  of  which 

was  no  otherwise  fixed  to  the  walls  thereof  than  by  being  laid  thereon, 

embedded  in  mortar, — it  was  held  that  the  removal  of  the  sashes  and 

(o)  The  point  marked  for  argument  on  the  part  of  the  plaintiff,  was, — "  That,  according  to 
tie  defendant's  oorenant^  he  was  bound  to  leave  the  plate-glass  front  at  the  end  of  the  term,  and 
Alt  the  same  was  either  a '  flxtore'  or  '  improyemen^  within  the  meaning  of  the  covenant" 

VOL.  xvin. — 9 
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framework  was  a  breach  of  the  lessee's  covenant,  though  no  damage  was 
done  to  the  premises,  and  the  walls  and  flues  were  left  in  a  perfect  state. 
The  window  here  was  clearly  an  "  improvement,"  within  the  covenant 
[Oresswell,  J. — In  West  v.  Blakeway,  two  of  the  judges,  Coltman,  J., 
and  Erskine,  J.,  held  the  green-house  to  be  a  fixture.]  In  Martyr  v. 
Bradley,  2  M.  &  Scott,  25  (E.  C.  L.  R.  vol.  28),  9  Bing.  225  (E.  C.  L. 
B.  vol.  23),  the  defendant  occupied  a  mill  as  tenant  to  the  plaintiff  under 
a  lease  containing  a  covenant  on  the  part  of  the  tenant  to  deliver  up  the 
premises  at  the  end  of  the  term  in  good  repair, ''  together  with  all  locks, 
bolts,  bars,  and  all  other  fixtures,  fastenings,  and  impravementSy  that 
should  at  any  time  during  the  term  be  erected,  set  up,  or  fixed  upon  the 
premises:''  and  it  was  held  that  mill-stones  set  up  by  the  tenant  came 
within  the  term  "improvements"  in  the  covenant,  and  consequently 
could  not  be  removed  by  him  at  the  end  of  the  term.  Tindal,  C.  J., 
there  says :  "  Whatever  sense  is  given  to  the  word '  improvements,'  it  must 
necessarily  be  held  to  apply  to  those  things  that  are  affixed  to  the 
demised  premises.  Now,  it  is  well  known  that  the  lower  stone  in  a  mill 
is  fixed  and  cemented  to  the  floor  of  the  mill,  and  that  the  upper  or 
running  stone  is  also  fixed  to  the  upper  part  of  the  machinery.  The 
fitones,  therefore,  in  the  present  case,  must  be  taken  to  be  improve- 
ments fixed  to  the  demised  premises.     There  are  other  words  in  the 

♦1701  ^^^^^  ^^^^  ^^^^  ^^  show  that  the  term  ^improvements'  was  not 
-^  intended  to  be  confined  to  improvements  in  the  substantial  parts 
of  the  building."  [Cresswell,  J. — The  Lord  Chief  Justice  there 
speaks  of  the  stones  as  fixed  to  the  freehold.]  The  window  here  was  so 
fixed  that  it  could  neither  have  been  taken  in  execution  on  a  fi.  fa.,  nor 
distrained  for  rent. 

JoyeCy  for  the  defendant. (a) — The  finding  of  the  arbitrator  is  conclu- 
sive in  favour  of  the  defendant.  The  covenant,  after  dealing  with  fix- 
tures, proceeds, — "  and  together  also  with  all  sheds  and  other  erections, 
buildings,  and  improvements  which  should  be  erected,  built,  or  made 
upon  the  said  demised  premises."  ''  Improvements"  there  must  be  un- 
derstood to  mean  something  that  is  ejusdem  generis  with  "  erections  and 
buildings."  The  arbitrator  finds  that  this  front  was  put  up  by  the  de- 
fendant for  the  convenience  of  his  trade,  and  with  the  intention  of  re- 
moving it  when  he  should  think  proper.  The  subject  of  fixtures,  and 
the  right  to  remove  them,  underwent  considerable  discussion  in  a  recent 
case  in  the  Exchequer  Chamber,  Bishop  v.  Elliott,   11  Exch.   113.  f 

(a)  The  points  marked  for  argument  on  the  part  of  the  defendant  were, — "  1.  That  the  plate- 
gloss  front  having  been  found  not  to  be  a  fixture  in  point  of  fact  concludes  the  plaintiff,  as  the 
question  whether  in  point  of  law  a  thing  is  a  fixture  or  not  only  arises  when  the  thing  is  actu- 
ally affixod,  but  for  some  reason  is  excepted  out  of  the  general  rule  that  what  is  attached  to 
follows  the  freehold, — 2.  That,  if  it  is  open  to  the  plaintiff  to  say  that  the  plate-glass  front  is  in 
fact  a  fixture,  it  is  a  trade-fixture,  and  that  trade- fixtures  are  not  within  the  coTcnant, — S.  That 
the  covenant  to  surrender  does  not  refer  to  a  plate-glass  front  temporarily  set  up  for  the  better 
display  of  trade  goods,  nnd  that  a  plate-glass  front  is  not  an  '  improvement'  within  the  meaning 
of  the  covenant,  the  word  *  improvements,'  after  the  words  'erections  and  buildings/  mnst  mean 
improvements  ejusdem  generis  'erected,  built,  and  made  upon'  the  demised  premises." 
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There,  by  indenture,  C.  demised  to  E.  an  *unfinished  messuage  r^^^^i 
for  the  term  of  ninety-seven  years.  The  indenture  contained  a  ^ 
eoTenant  by  E.,  that,  at  the  expiration  of  the  term,  he  would  deliver  tip 
the  demised  premises  unto  C,  "together  with  all  locks,  keys,  bars, 
bolts,  marble,  and  other  chimney-piece^,  foot-paces,  slabs,  and  other  fix- 
ture$,  and  articles  in  the  nature  of  fixtures,  which  should  at  any  time 
during  the  said  term  be  fixed  or  fastened  to  the  said  demised  premises, 
or  be  thereto  belonging."  E.  took  possession '  of  and  completed  the 
messuage,  and  fitted  it  up  with  things  necessary  for  carrying  on  the 
business  of  a  tavern-keeper  and  licensed  victualler,  and  for  that  purpose 
put  in  the  premises  certain  fixtures  of  the  description  called  and  known 
as  trade  and  tenant's  fixtures.  B.  afterwards  contracted  with  E.  to 
purchase  from  him  an  under-lease  of  the  premises,  and  the  good-will, 
and  also  the  furniture,  fixtures,  stock  in  trade,  &c.,  at  a  valuation.  In 
pursuance  of  this  contract,  E.  executed  to  B.  an  under-lease,  which  con- 
tained a  covenant  on  the  part  of  the  defendant  in  the  same  words  as  the 
above  covenant  by  E.  in  his  lease ;  and  it  was  held,  on  error,  that  the 
covenant  above  set  forth  did  not  restrain  B.,  the  lessee,  from  disposing 
either  of  the  tenant's  or  the  trade  fixtures, — thus  limiting  the  general 
words  of  the  covenant  to  fixtures  of  the  same  kind  and  description  that 
had  been  before  enumerated.  [Crowder,  J. — The  language  of  the  cove- 
nant as  to  fixtures  is  very  comprehensive, — "  together  with  all  wainscots, 
windows^  shutters,  fastenings,  hearths,  and  slabs,  chimney-pieces,  locks, 
keys,  bolts,  bars,  and  other  things,  which  then  were  or  at  any  time  there- 
after should  be  thereunto  affixed  or  belonging,  looking-glasses  and  fur- 
niture excepted.'*  The  arbitrator  finds  that  the  defendant  has  removed 
a  plate-glass  shop-front  or  window."  This  clearly  is  neither  an  "im- 
provement" or  a  "  window"  within  the  terms  of  the  covenant.](a) 
*  Turner  was  not  called  upon  to  reply.  r*172 

Jervis,  0.  J. — I  am  of  opinion  that  the  plaintiff  in  this  case  ^ 
is  entitled  to  recover,  because  I  think  the  plate-glass  shop-front  in  ques- 
tion was  a  "  window  belonging  to  the  demised  premises,"  within  the 
meaning  of  the  covenant,  and  therefore  not  removable.  It  is  true  that 
this  "  window"  was  not  so  fastened  to  the  premises  as  to  be  a  fixture  in 
the  ordinary  sense.  But,  suppose  the  tenant  had  removed  the  old  win- 
dow and  had  destroyed  it,  according  to  Mr.  Joyce* s  argument  the  assignee 
would  have  been  justified  in  leaving  the  premises  without  a  window.  I 
think  the  true  meaning  of  the  covenant  is,  that  all  windows  which  then 
were,  or  at  any  time  therieafter  should  be,  affixed  or  belonging  to  the 
demised  premises,  should  be  left  for  the  lessor  at  the  expiration  of  the 
term,  however  they  might  be  placed  there.  I  therefore  think  the  plain- 
tiff is  entitled  to  the  judgment  of  the  court. 

Cresswell,  J. — I  am  of  opinion,  upon  this  finding  of  the  arbitrator 
with  reference  to  the  last  plea,  that  the  verdict  must  be  entered  for  the 

(a)  8m  Wnde  o.  yftlUn,  16C.  B.  «37  (E.  G.  L.  R.  toL  SI). 
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plaintiff  for  15^.,  because  I  think,  with  the  Lord  Chief  Justice,  that  the 
shop-front  in  question  was  a  '^  window*'  after  the  time  of  the  demise 
belonging  to  the  premises,  and  which  by  the  terms  of  the  covenant  the 
defendant  was  bound  to  leave  at  the  end  of  the  term.  Undoubtedly,  it 
could  not  be  said  that  this  was  a  house  without  a  window  during  the 
term. 

Growder,  J. — I  am  of  the  same  opinion.  Without  stopping  to  con- 
sider whether  the  plate-glass  shop-front  was  an  ''  improvement"  within 
the  ipeaning  of  the  covenant,  or  whether  it  was  so  fixed  to  the  freehold 
i^-yncrx  ^s  ^^  belong  to  the  landlord,  it  seems  to  me  to  be  '^'perfectly  clear 
-'  that  it  is  a  "  window"  within  the  meaning  of  the  latter  part  of 
the  covenant,  and  one  of  those  things  which  it  is  expressly  provided  shall 
be  left  to  the  landlord  at  the  expiration  of  the  term.  The  lessor  is  en- 
titled to  all  windows,  whether  affixed  or  belonging  to  the  premises  at  the 
time  of  the  demise,  or  becoming  affixed  or  belonging  thereto  at  any  time 
during  the  term. 

WiLLBSy  J.,  concurred.  Judgment  accordingly. 


KENDIL  and  Another  v.  MERRETT.     May  27. 

The  form  (No.  10)  of  Ihe  writ  of  execution,  where  matter  of  accoant  is  referred  to  and  decided 
on  by  an  arbitrator,  officer  of  the  court,  or  county  court  jud^,  ae  settled  by  the  judges  by  the 
rule*  of  Michaelmas  Vacation,  1854,  does  not  dispense  with  the  signing  of  Judgment  or  tht 
obtaining  a  rule  or  order  under  the  1  A  2  Vict  c.  110,  s.  18. 

This  cause  and  all  matters  in  difference  between  the  parties  were 
referred  to  arbitration,  the  order  professing  to  be  made  under  the  17  4 
18  Vict.  c.  125,  8.  3.(a)  The  arbitrator  having  made  an  award  in  favour 
of  the  plaintiff  in  the  action,  stating  therein  that  there  was  no  matter  in 
difference  brought  before  him  other  than  the  matters  in  difference  in  the 
cause,  the  plaintiff,  without  signing  judgment^  issued  execution  against 
the  defendant  in  the  form  prescribed  by  the  rules  of  court  of  Michaelmas 
Vacation,  1854,-14  C.  B.  776  (E.  C.  L.  R.  vol.  78),  No.  10. 

Barnard^  in  Easter  Term,  obtained  a  rule  nisi  to  set  aside  the  writ 
of  fi.  fa.,  on  the  ground  that  the  order  of  reference  was  by  consent,  and 
not  made  under  the  compulsory  clauses  of  the  17  k  18  Vict.  c.  125 ; 
♦174.1  ^^^  ^^^^y  if  it  were  made  under  that  statute,  there  was  no  *judg- 
-*  ment  to  warrant  the  fi.  fa.,  and  no  order  under  the  1  &  2  Vict. 
c.  110,  s.  18. 

Macnamara  now  showed  cause. — This  was  a  compulsory  reference 
under  the  3d  section  of  the  Common  Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  125,  which  enacts,  that,  '^  if  it  be  made  appear,  at  any  time 
after  the  issuing  of  the  writ,  to  the  satisfaction  of  the  court  or  a  judge, 
upon  the  application  of  either  party,  that  the  matter  in  dispute  consists 
wholly  or  in  part  of  matters  of  mere  account  which  cannot  conveniently 

(a)  See  Browne  «.  Bmerson,  17  C.  B.  861  (E.  C.  L.  R.  toL  84). 
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be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such  court  or  judge, 
upon  such  application,  if  they  or  he  think  fit,  to  decide  such  matter  in  a 
summary  manner,  or  to  order  that  such  matter,  either  wholly  or  in  part, 
be  referred  to  an  arbitrator  appointed  by  the  parties,  or  to  an  officer  of 
the  court,  or,  in  country  causes,  to  the  judge  of  any  county  court,  upon 
such  terms  as  to  costs  and  otherwise  as  such  court  or  judge  shall  think 
reasonable ;  and  the  decision  or  order  of  such  court  or  judge,  or  the 
award  or  certificate  of  such  referee,  shall  be  enforceable  by  the  same 
process  as  the  finding  of  a  jury  upon  the  matter  referred."     The  7th 
section  enacts  that  "  the  proceedings  upon  any  such  arbitration  as  afore- 
said shall,  except  otherwise  directed  thereby  or  by  the  submission  or 
document  authorizing  the  reference,  be  conducted  in  like  manner,  and 
subject  to  the  same  rules  and  enactments,  as  to  the  power  of  the  arbi- 
trator and  of  the  court,  the  attendance  of  witnesses,  the  production  of 
documents,  enforcing  or  setting  aside  the  award,  and  otherwise,  as  upon 
a  reference  made  by  consent  under  a  rule  of  court  or  judge's  order." 
The  form  of  writ  given  by  the  rules  of  Michaelmas  Vacation,  1864,  No. 
10,  clearly  was  intended  to  authorize  an  execution,  without  going  through 
the  preliminary  ceremony  of  signing  ^judgment.     It  is  npt  com-  r^i^r 
petent  to  the  defendant  now  to  object  that  the  order  was  by  con-  ^ 
sent,  or  that  it  improperly  embraced  the  matters  in  difference;  if  he 
had  intended  to  raise  that  objection,  he  should  have  come  earlier.     The 
vords  of  the  statute  do  not  necessarily  show  that  a  judgment  should  be 
signed  on  the  award,  as  a  means  of  enforcing  it.     And  it  clearly  is  for 
the  benefit  of  all  parties  that  the  construction  which  has  been  adopted 
in  all  the  courts,  should  be  put  upon  the  statute.     [Jervis,  G.  J.— It 
seems  to  be  conceded  that  this  was  a  hostile  reference,  and  therefore 
the  words  "  all  matters  in  difference"  should  be  struck  out  of  the  order.] 
Barnard^  in  support  of  his  rule. — The  7th  section  of  the  17  &  18 
Vict.  c.  125,  expressly  enacts  that  the  award  made  under  the  provisidbs 
of  the  3d  section  shall  be  enforced  in  the  same  manner  as  upon  a  refer- 
ence made  by  consent  under  a  rule  of  court  or  judge's  order.     Now,  it 
is  clear  that  can  only  be  by  signing  judgment  or  by  obtaining  an  order 
or  rule  under  the  1  &  2  Vict.  c.  110,  s.  18.     As  an  universal  rule,  there 
must,  except  in  cases  provided  for  by  the  last-mentioned  statute,  always 
be  a  judgment  to  warrant  the  issuing  of  a  fi.  fa.     [Jervis,  C.  J. — What 
is  the  use  of  a  judgment  in  such  a  case  as  this  ?     The  rules  referred  to 
were  intentionally  framed  to  dispense  with  judgment.]     The  plaintiff 
woald  be  deprived  of  his  remedy  against  the  lands  of  the  debtor,  unless 
he  might  sign  judgment.     And  it  never  could  have  been  intended  that 
he  should  have  the  option  to  sign  judgment  or  not.     Whatever  the  inten- 
tion of  the  judges  in  framing  the  writs  referred  to,  it  is  submitted  they 
had  no  power  to  dispense  with  a  judgment.     [Jervis,  C.  J. — You  come 
here  to  set  aside  a  fi.  fa.  which  is  in  the  form  settled  by  the  judges.]     It 
is  not  the  farm  of  the  writ  that  is  objected  to :  the  objection  is,  that  the 
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^iTfil  i^^S^^  ^^  ^^^  ^^^  power  to  ^dispense  with  the  Bigning  of  jadg- 
-'  meat,  where  the  legislature  has  not  thought  proper  to  do  so. 

Jervis,  C.  J. — This  is  a  matter  of  sufficient  importance  to  make  it 
desirable  that  we  should  speak  to  the  other  judges  before  we  dispose  of 
it.  If  Mr.  BamarcCt  argument  is  right,  the  form  referred  to  has 
improvidently  issued.  It  certainly  was  designedly  so  framed  for  the 
purpose  of  avoiding  expense.  Of  course  the  words  ''  all  matters  m  dif- 
ference between  the  parties/'  which  ought  never  to  have  been  in  the 
order,  will  be  struck  out.  Our.  adv.  vuU, 

Jervis,  C.  J. — Two  objections  were,  urged  upon  the  argument  of  this 
rule, — first,  that  this  was  not  a  compulsory  reference  under  the  17  &  18 
Vict.  c.  125,  8.  8,  because  it  included  all  matters  in  difference  between 
the  parties, — secondly,  that  the  fi.  fa.  had  improperly  issued  without  a 
judgment  to  warrant  it.  We  expressed  an  opinion  at  the  time  that  the 
words  ^^all  matters  in  difference"  had  improvidently  found  their  way 
into  the  judge's  order,  and  therefore  that  they  should  be  struck  out 
The  other  question  turned  upon  the  proper  construction  of  the  7th  sec- 
tion of  The  Common  Law  Procedure  Act,  1854,  which  enacts  that  the 
proceedings  upon  any  such  arbitration  as  aforesaid  shall,  except  other- 
wise directed  by  the  act  or  by  the  submission  or  document  authorizing 
the  reference,  be  conducted  in  like  manner,  and  subject  to  the  same  rules 
and  enactments,  as  to  the  power  of  the  arbitrator  and  of  the  court,  the 
attendance  of  witnesses,  the  production  of  documents,  enforcing  or^etting 
aside  the  award,  and  otherwise,  as  upon  a  reference  made  by  consent 
under  a  rule  of  court  or  judge's  order.  In  framing  the  forms  of  writs, 
&c.,  necessary  under  that  and  other  sections  of  the  statute,  the  judges 
*1771  P^^^^^^^  '''upon  a  notion  that  the  fi.  fa.  should  issue  on  a  mere 
-*  recital  of  the  order  and  adjudication  of  the  master  or  the  arbi- 
trator, and  no  more  ;  and  such  has  been  the  practice  in  all  the  courts. 
Upon  consideration,  however,  we  think  that  form  is  not  warranted  by 
the  statute,  and  that,  in  order  to  proceed  regularly  on  that  statute, 
it  is  necessary  either  that  judgment  should  be  signed,  or  that  an  order 
should  be  obtained  under  the  1  &  2  Vict.  c.  110,  s.  18.  We  think 
the  former  the  better  course.  It  is  manifest  that  there  should  be  a 
judgment  or  something  that  could  be  registered :  otherwise  the  plaintiff 
might  have  a  fi.  fa.,  or  an  elegit  to  bind  the  lands  of  the  debtor,  with  no 
means  of  registering  it,  so  as  to  give  notice  to  the  world.  The  proper 
course  is  to  sign  judgment.  The  rule  to  set  aside  the  fi.  fa.  will  there- 
fore be  absolute :  but,  inasmuch  as  the  writ  was  issued  in  conformity 
with  the  suggestion  of  the  court,  we  think  the  rule  for  setting  it  aside 
should  be  made  absolute  without  costs. 

Rule  absolute,  without  costs. 
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JOHN  MAPLES,  Appellant,  WILLIAM  PEPPER,  Respondent. 

April  22. 

Ten  yeara  ago,  A.  lei  to  B.»  88  tenant  firom  year  to  year,  premises  adjoining  other  premises  occu- 
pied by  B.  About  seyen  years  ago,  A.  permitted  B.  to  make  a  commanioatinn  through  the 
party-walU  and  to  make  other  alterations,  upon  condition  that  B.  should,  at  the  termination 
of  bis  tenancy,  restore  the  premises  to  their  original  state.  In  April,  1855,  B.  became  bank- 
rupt ;  and,  on  the  17th  of  May,  B.  ga^e  notice  to  A.  that  he  would  deliver  up  possession  of 
the  premises,  under  the  12  A  13  Viet  c  106,  s.  145,  the  assignees  haying  declined  to  take 
them : — 

Held,  that  the  "damages  resulting  from  the  non-compliance  with  the  condition  upon  which  the 
permission  to  alter  was  given,"  did  not  constitute  "a  liability  to  pay  money  upon  a  contin- 
gency," within  the  178th  section  of  the  12  A  13  VicL  c.  106;  and  that  the  condition  or  agree- 
ment above  specified,  to  restore  the  premises  to  their  previous  state,  was  not  a  condition  or 
agreement  within  s.  145. 

This  was  an  action  brought  in  the  county  court  at  Nottingham  to 
recoTer  the  sum  of  22Z.,  under  the  following  circumstances : — 

*The  plaintiff  (below),  about  ten  years  ago,  let  to  the  defendant  |-^^  ^^ 
(below),  from  year  to  year,  with  a  half-yearly  notice,  certain  *■ 
premises  adjacent  to  a  shop  previously  occupied  by  defendant. 

About  seven  years  ago,  the  defendant  applied  to  the  plaintiff  for  leave 
to  convert  the  front  of  these  premises  into  one  large  shop  window,  thus 
removing  the  street  door,  and  making  an  entry  through  th6  party- wall 
into  the  old  shop. 

The  plaintiff  agreed  to  permit  this,  upon  condition  thaty  at  the  deter- 
mination of  the  tenancy y  the  premises  should  be  restored  by  the  defendant 
to  their  original  state. 

Upon  this  footing,  the  alterations  were  effected ;  and  the  defendant 
continued  in  occupation  until  a  petition  for  adjudication  in  bankruptcy 
was  filed  against  him  in  April,  1855. 

The  messenger  of  the  Court  of  Bankruptcy  came  into  possession ;  and, 
on  17th  of  May,  the  defendant  gave  notice  to  the  plaintiff  that  he  would 
deliver  up  possession  under  s.  145  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  12  k  18  Vict.  c.  106, — the  assignees  having  declined  upon 
the  12th  of  the  same  month. 

The  plaintiff  subsequently  met  the  defendant,  and  required  him  to 
perform  the  condition,  which  the  defendant  declined  to  do. 

The  plaintiff  thereupon  commenced  this  action,  which  is  now  taken, 
by  direction  of  the  judge,  to  be  "  for  damages  resulting  from  the  non- 
compliance with  the  condition  upon  which  the  permission  to  alter  was 
given." 

The  defendant  pleaded  bankruptc;^,  and  produced  his  certificate. 

The  judge  decided  that  the  plaintiff  was  entitled  to  recover. 

The  questions  for  the  opinion  of  the  court  are, — whether  the  p^^^i^Q 
condition  or  agreement  above  specified,  to  ^restore  the  premises  ^ 
to  their  previous  state,  be  a  condition  or  agreement  within  s.  145  of  The 
Bankrupt  Law  Consolidation  Act,  1849, — and  whether,  in  case  the  court 
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Bbonid  be  of  opiDion  that  it  is  not,  the  bankrupt  was  discharged  by  hia 
certificate,  under  s.  178  or  under  s.  200  of  the  same  act. 

If  the  court  should  be  of  opinion  in  the  affirmative  upon  either  of  these 
questions,  the  judgment  was  to  be  entered  for  the  defendant. 

Merewethevj  for  the  appellant. — The  177th  section  of  the  12  &  ll 
Vict.  c.  106, — which  in  substance  is  a  re-enactment  of  the  66th  section 
of  the  6  G.  4,  c.  16, — enacts  that,  "  if  any  bankrupt  shall,   before  the 
issuing  of  the  fiat  or  the  filing  of  a  petition  for  adjudication  of  bank- 
ruptcy, have  contracted  any  debt  payable  upon  a  contingency  which 
shall  not  have  happened  before  the  issuing  of  such  fiat  or  the  filing  of 
such  petition,  the  person  with  whom  such  debt  has  been  contracted  may, 
if  he  think  fit,  apply  to  the  court  to  set  a  value  upon  such  debt,  and  the 
court  is  hereby  required  to  ascertain  the  value  thereof,  and  to  admit 
such  person  to  prove  the  amount  so  ascertained,  and  to  receive  dividends 
thereon ;  or,  if  such  value  shall  not  be  so  ascertained  before  the  con- 
tingency shall  have  happened,  then  such  person  may,  after  such  con- 
tingency shall  have  happened,  prove  in  respect  of  such  debt,  and  receive 
dividends  with  the  other  creditors,  not  disturbing  any  former  dividends; 
provided  such  person  had  not,  when  such  debt  was  contracted,  notice  of 
any  act  of  bankruptcy  by  such  bankrupt  committed."     That  section  was 
introduced  for  the  purpose  of  meeting  the  case  of  Toppin  v.  Field,  4  Q. 
B.  386  (E.  C.  L.  R.  vol.  45),  3  Gale  &  D.  340,  where  a  liability  under 
a  covenant  to  pay  to  the  insurance  office  the  premiums  of  insurance  on 
a  policy  given  to  secure  a  debt,  was  held  not  to  constitute  a  contingent 
♦Iftm  ^^^^  provable  *under  the  6  G.  4,  c.  16,  s.  56.    The  178th  section 
J  of  the  12  &  13  Vict.  c.  106,  enacts^  that,  "if  any  trader  who 
shall  become  bankrupt  after  the  commencement  of  this  act,  shall  have 
Contracted,  before  the  filing  of  a  petition  for  an  adjudication  of  bank- 
ruptcy, a  liability  to  pay  money  upon  a  contingency  which  shall  not  have 
happened,  and  the  demand  in  respect  thereof  shall  not  have  been  ascer- 
tained before  the  filing  of  such  petition,  in  every  such  case,  if  such  lia- 
bility be  not  provable  under  any  other  provision  of  this  act,  the  person 
with  whom  such  liability  has  been  contracted  shall  be  admitted  to  claim 
for  such  sum  as  the  court  shall  think  fi  ;  and,  after  the  contingency 
shall  have  happened,  and  the  demand  in  respect  of  such  liability  shall 
have  been  ascertained,  he  shall  be  admitted  to  prove  such  demand,  and 
receive  dividends  with  the  other  creditors,  and,  so  far  as  practicable,  as 
if  the  contingency  had  happened  and  the  demand  had  been  ascertained 
before  the  filing  of  such  petition,  but  not  disturbing  former  dividends ; 
provided  such  person  had  not,  at  the  time  such  liability  was  contracted, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt  committed ;  provided 
also,  that,  where  any  such  claim  shall  not  have,  either  in  whole  or  in 
part,  been  converted  into  a  proof  within  six  months  after  the  filing  of 
such  petition,  it  may,  upon  the  application  of  the  assignees  at  any  time 
after  the  expiration  of  such  time,  and  if  the  court  shall  think  fit.  b^ 
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expunged  either  in  whole  or  in  part  from  the  proceedings."     The  first 
case  which  seems  to  have  been  decided  upon  that  section,  is,  Temple  v. 
PuUen,  8  Exch.  SSQ.f     There,  the  defendant  having  been  in  July,  1846, 
arrested  under  a  ca.  sa.,  in  order  to  obtain  his  discharge  gave  to  the 
attorney  of  the  execution-creditor  5L  and  a  blank  promissory  note  stamp 
with  his  name  written  on  it:  in  May,  1851,  the  defendant  obtained 
a  certificate  in  bankruptcy  (under   the  12  &  13  Vict.    c.    106),  and 
*in  October,  1852,  the  attorney  filled  up  the  blank  stamped  paper  rj^^o-i 
by  making  it  a  promissory  note  for  24Z.  18«.  6i.,  at  one  month's  ^ 
date,  and  endorsed  it  to  the  plaintiff  for  value :  and  it  was  held,  that 
there  was  no  claim  provable  under  the  fiat,  and  consequently  that  the 
certificate  was  no  bar  to  an  action  on  the  note.     Next  came  the  case 
Young  V.  Winter,  16  C.  B.  401  (E.  C.  L.  R.  vol.  81).     There,  A.,  being 
indebted  to  B.,  assigned  to  him  a  policy  of  assurance  on  his  life,  and 
covenanted  to  pay  the  annual  premiums,  andy  in  case  he  did  not,  and 
A.  should  pay  them,  he  would  repay  him  the  amount  with  interest,  on 
demand.     B.  afterwards  be,came  bankrupt,  and  obtained  his  certificate. 
A  premium  accruing  due  after  the  bankruptcy,  and  being  unpaid  by  B., 
and  A.  having  paid  it,  and  not  being  repaid, — it  was  held  that  B.  was 
not  discharged,  by  virtue  of  the  12  &  13  Vict.  c.  106,  ss.  178,  200, 
from  liability  for  the  breach  of  the  first  of  these  covenants,  but  that  he 
wag  discharged  quoad  the  breach  of  the  second  covenant.     No  formal 
judgment  was  delivered  in  that  case.     But,  iu  a  subsequent  case  of 
Warburg  v.  Tucker,  5  E.  &  B.  384  (E.  C.  L.  R.  vol.  85),  the  Court  of 
Queen's  Bench  took  the  same  view  as  to  both  covenants  that  this  court 
took  as  to  the  first  covenant.     In  Ex  parte  Barwis,  in  re  Strahan,  25 
Law  Joum.  (Bankruptcy),  10,  a  joint  and  several  covenant  was  entered 
into  by  a  principal  debtor  and  his  surety,  that  the  principal  would  pay 
a  sum  of  money  by  three  instalments,  with  interest,  on  three  specified 
days.    The  first  instalment  was  duly  paid ;  but,  before  the  second  instal- 
ment became   payable,  the   surety  became   bankrupt.     The   creditor 
applied  to  the  commissioner  (Evans)  to  b^  admitted  to  claim  against  the 
bankrupt's  estate  in  respect  of  the  amount  of  the  two  unpaid  instalments 
and  interest,  and  was  allowed :  and  the  Lords  Justices,  on  appeal,  held 
that  the  claim  was  properly  admitted  as  upon  a  contingent  liability  under 
the  178th  section  of  *the  statute.     Lord  Justice  Turner  there  p^-  ^^ 
said, ''  that,  up  to  the  time  of  the  passing  of  the  consolidation  act,  ^ 
the  law  had  made  no  provision  for  a  proof  in  respect  of  contingent  lia- 
bilities ;  and  the  178th  section  was  introduced  into  the  act  for  the  pur- 
pose of  enabling  claims  founded  on  such  liabilities  to  be  worked  out. 
That  showed  that  it  was  the  intention  of  the  legislature  to  exonerate 
bankrupts,  as  far  as  practicable,  from  such  liabilities,  and  it  was  the 
duty  of  the  court  to  endeavour  to  carry  into  effect  the  intention  of  the 
legislature."     And,  referring   to  Young  v.  Winter   and  Warburg  v. 
Tucker,  he  said,  "  He  did  not  see  how  they  could  be  reconciled ;  and,  if 
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it  T?ere  necessary  to  decide  between  them,  he  should  prefer  following 
Young  V,  Winter.**     The  cases^of  Boorman  v.  Nash,  9  B.  &  C.  145  (E. 
C.  L.  R.  vol.  17),  and  Green  v.  Bicknell,  8  Ad.  &  E.  701  (E.  C.  L.  R. 
vol.  35),  8  N.  &  P.  "634,  are  removed  by  the  178th  section.     [Crowder, 
J. — What  is  the  money  demanded  here  ?]     Damages  for  not  restoring 
the  premises  to  their  original  state, — which  are  as  susceptible  of  ascer- 
tainment as  the  damages  in  Ex  parte  Bateman,  in  re  Routledge,  25  Law 
Journ.  (Bankruptcy),  19.     There,  proprietors  of  saw-mills  contracted  to 
saw  timber  for  a  merchant,  and  to  insure  him  against  loss  as  to  any 
timber  that  might  be  destroyed  by  fire.     A  fire  took  place,  and  the 
timber  at  that  time  at  the  mills  was  destroyed.     The  parties  to  the  con- 
tract agreed  as  to  the  quantity  and  quality  of  the  timber  destroyed,  and 
the  merchant  brought  an  action  for  the  alleged  value,  and  the  saw-mill 
proprietors  soon  afterwards  were  adjudicated  bankrupt.     The  merchant 
proceeded  with  the  action,  notwithstanding  the   adjudication,  and  re- 
covered a  verdict  for  the  sum  alleged  to  be  the  value,  and  tendered  a 
proof  for  that  sum  before  the  commissioner,  who  rejected  it,  but  recom- 
mended an  appeal :  and  the  Lords  Justices  held  that  the  amount  of  the 
*1R^'\  '^^  ^^  capable  of  being  ascertained,  and  that  the  merchant  was 
-*  '^'entitled  to  prove,  and  with  that  declaration  the  matter  was  sent 
back  to  the  commissioner.     Lord  Justice  Turner,  in  answer  to  an  objec- 
tion there  urged,  that  there  could  be  no  certain  measure  of  damages, 
and  referring  to  Green  v.  Bicknell,  8  Ad.  &  E.  701  (E.  C.  L.  R.  vol 
35),  3  N.  &  P.  634,  an^  WooUey  v.  Smith,  3  C.  B.  610  (E.  C.  L.  R. 
vol.  54),  says :  '^  In  each  of  thgse  cases,  there  were  other  matters  open 
to  dispute  besides  the  mere  question  of  value :  but,  in  the  present  case, 
I  see  nothing  which  can  be  open  to  dispute,  except  the  mere  question 
of  value." 

Then  the  next  question  is,  whether  the  145th  section  of  the  12  k  13 
Vict.  c.  106,  releases  the  bankrupt  from  the  covenants  he  has  entered 
into  with  his  landlord.  The  section  enacts,  ^^  that,  if  the  assignees  of 
the  estate  and  effects  of  any  bankrupt  having  or  being  entitled  to  any 
land  either  under  a  conveyance  to  him  in  fee  or  under  an  agreement  for 
any  such  conveyance,  subject  to  any  perpetual  yearly  rent  reserved  by 
such  conveyance  or  agreement,  or  having  or  being  entitled  to  any  leaae 
or  agreement  for  a  lease,  shall  elect  to  take  such  land  or  the  benefit  of 
such  ponveyance  or  agreement,  or  such  lease  or  agreement  for  a  lease, 
as  the  case  may  be,  the  bankrupt  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  issuing  of  the  fiat  or  filing  of  the  petition  for  adjudi- 
cation of  bankruptcy  against  him,  or  to  be  sued  in  respect  of  any  sub- 
sequent non-observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements  in  any  such  conveyance  or  agreement,  or  lease  or  agree- 
ment for  a  lease ;  and,  if  the  assignees  shall  decline  to  take  such  land, 
or  the  benefit  of  such  conveyance  or  agreement,  or  lease  or  agreement 
for  lease,  the  bankrupt  shall  not  be  liable,  if,  within  fourteen  days  after 
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he  shall  have  had  notice  that  the  assignees  have  declined,  he  shall  de- 
liver up  such  conveyance  or  agreement,  or  lease  or  agreement  for  lease, 
to  the  person  then  entitled  to  the  rent,  or  having  so  agreed  to  convey  or 
lease,  as  the  case  may  be ;  *and,  if  the  assignees  shall  not  (upon  ^^^  ^^ 
being  thereto  required)  elect  whether  they  will  accept  or  decline  ^ 
such  land  or  conveyance  or  agreement  for  conveyance,  or  such  lease  or 
agreement  for  a  lease,  any  person  entitled  to  such  rent,  or  having  so 
conveyed  or  agreed  to  convey,  or  leased  or  agreed  to  lease,  or  any  per- 
son claiming  under  him,  shall  be  entitled  to  apply  to  the  court,  and  the 
court  may  order  them  to  elect  and  deliver  up  such  conveyance  or  agree- 
ment for  conveyance,  or  lease  or  agreement  for  lease,  in  case  they  shall 
decline  the  same,  and  the  possession  of  the  premises,  or  may  make  such 
other  order  therein  as  it  shall  think  fit."  The  cases  of  Slack  v.  Sharpe, 
8  Ad.  &;  E.  -366  (E.  C.  L.  R.  vol.  35),  8  N.  &  P.  89,  and  Ex  parte 
Hopton,  2  M.  D.  &  De  6.  347,  show  that  a  parol  lease  is  within  this 
section,  an  offer  to  deliver  possession  being  equivalent  to  delivery  of  the 
lease.  But  the  question  is  whether  the  condition  to  restore  the  premises 
at  the  determination  of  the  term  to  their  original  state,  is  a  condition  or 
agreement  within  the  section.  If  this  had  been  a  lease  or  an  agreement 
for  a  lease,  no  doubt  the  non-restoration  of  the  premises  would  have 
been  a  breach :  Doe  d.  Dalton  v,  Jones,  4  B.  &  Ad.  126  (E.  C.  L.  R. 
vol.  24) :  and,  if  the  assignees  had  taken  to  the  premises,  they  would 
have  been  bound  to  perform  the  condition.  [Williams,  J. — Do  you 
admit  that  the  determination  of  the  tenancy  has  arrived?]  Upon  the 
notice  given  under  s.  145,  it  has. 

ff,  JameSy  contrd,. — The  claim  in  question,  it  is  submitted,  is  barred 
by  the  178th  section  of  the  12  &  13  Vict.  c.  106,  and  there  was  no  debt 
provable  under  the  bankruptcy.    The  contract  was,  not  to  pay  any  sum 
of  money  upon  a  contingency,  but  to  restore  the  premises  to  their  then 
condition,  at  the  determination  of  the  tenancy,  if  the  landlord  would 
permit  the  tenant  to  make  certain  alterations.     For  what  could  the 
plaintiff  come  in  and  prove  ?    It  is  suggested  that  the  amount  provable 
would  be,  the  *sum  paid  to  the  builder  for  reinstating  the  pre-  r^-ior 
inises.     That,  however,*  would  not  necessarily  be  so :  it  might  be  ^ 
evidence  of  the  measure  of  damages.     The  plaintiff  might  show  the 
amount  of  damage  by  other  evidence,  even  though  he  had  not  laid  out  a 
shilling;  and  it  might  be  that  he  would  be  entitled  to  special  damage  by 
reason  of  the  non-repair.     It  is  not,  like  the  value  of  an  annuity,  or  the 
like,  a  matter  of  calculation.     In  order  to  fix  the  amount,  the  plaintiff 
^ould  have  to  prove  that  the  defendant  had  left  the  premises  in  their 
altered  state,  and  that  a  certain  amount  of  damages  resulted  therefrom. 
In  the  case  of  Ex  parte  Bateman,  the  quantity  and  quality  of  the  tim- 
ber had  been  ascertained :  the  sum  due  had  also  been  ascertained  by 
the  verdict.     Nothing  of  the  sort  occurs  here :  the  whole  remains  to  be 
wcertained,  and  cai^  only  be  ascertained  through  the  intervention  of  a 
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jury.     It  is  difficult  to  distinguish  the  nature  of  the  liability  here  from 
that  which  existed  in  Temple  v.  PuUen,  8  Exch.  389.t     There,  the  de- 
fendant had,  in  July,  1846,  been  arrested  under  a  ca.  sa.,  and,  in  order 
to  obtain  his  discharge,  gave  the  attorney  for  the  execution-creditor  5?., 
and  a  blank  promissory  note  stamp  with  his  name  on  it :  in  May,  1851, 
the  defendant  obtained  a  certificate  in  bankruptcy ;  and,  in  October, 
1852j  the  attorney  filled  up  the  blank  stamped  paper,  by  making  it  a 
promissory  note  for  24Z.  18s,  6i.,  at  one  month's  date,  and  endorsed  it 
to  the  plaintiff  for  value :  and  it  was  held  that  there  was  no  claim  prov- 
able undeir  the  fiat  under  either  the  172d,  the  177th,  or  the  178th  sec- 
tions of  the  12  &  18  Vict.  c.  106,  and  consequently  that  the  certificate 
was  no  bar  to  the  action  on  the  note.     The  only  possibly  distinction 
between  that  case  and  the  present,  is,  the  contingency  existing  there 
that  the  stamp  should  be  filled  up.     In  Ex  parte  Todd,  Iri  re  William- 
son, 24  Law  Journ.  (Bankruptcy)  20,  before  the  filing  of  a  petition  for 
adjudication  of  baiikruptcy,  a  verdict  of  lOOOZ.  was  obtained  against  a 
*1  R(M  ^^*^®^  ^^  ^^  *action  of  tort,  subject  to  a  reference  as  to  the  amount 
^  of  damages  to  be  paid ;  subsequently  the  petition  was  filed  and 
the  adjudication  was  made :  the  arbitrator  afterwards  made  his  award, 
fixing  the  amount  of  damages,  the  assignees  taking  no  part  in  the  pro- 
ceedings :  the  plaintiff  in  the  action  signed  final  judgment,  and  applied 
t3  prove  under  the  bankruptcy  for  the  amount  of  certified  damages  and 
costs :  and  it  was  held  by  the  Lords  Justices, — overruling  the  commis- 
sioner's decision, — that  this  claim  was  not  a  "  liability  to  pay  money 
upon  a  contingency,"  within  s.  178,  and  that  proof  could  not  be  admit- 
ted.    And  Lord  Justice  Turner  said :   "  We  must  consider  what  the 
implied  contract  was.     It  was,  to  pay  such  sum  as  the  arbitrator  should 
award.    There  is  no  contingency  in  the  contract,  except  the  contingency 
of  the  arbitrator  not  making  an  award.     I  cannot  say  that  it  appears  to 
me  that  the  act  has  reference  to  a  contingency  of  that  description." 
Then,  the  agreement  to  reinstate  the  premises  clearly  was  not  a  condi- 
tion or  covenant  within  the  meaning  of  the  145th  section.     It  was  qolla^ 
teral  to  the  demise :  it  was  no  part  of  the  agreement  under  which  the 
defendant  occupied  the  premises :  it  was  a  subsequent  independent  bar- 
gain, not  incorporated  in  the  original  terms  of  the  holding.    Though  the 
words  of  the  section  would  seem  to  show  that  the  legislature  contemplated 
the  case  of  an  agreement  which  could  be  "  delivered  up,"  it  cannot,  after 
the  case  of  Slack  v,  Sharpe,  followed,  as  it  has  been,  by  subsequent 
decisions,  be  contended  that  it  does  not  apply  to  an  oral  agreement. 
But  it  is  submitted  that  this  is  not  the  case  of  a  condition,  covenant,  or 
agreement  at  all,  seeing  that  it  was  different  as  well  in  point  of  time  as 
of  subject-matter  from  the  contract  under  which  the  defendant  became 
tenant  of  the  premises. 
MerewetheTj  in  reply. — This  might  be  considered  to  be  a  tenancy 
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renewed  every  year ;  and  the  agreement  to  *re8tore  the  premises  p^-  «- 
to  their  original  state  would  be  incorporated  in  the  renewed  con-  ^ 
tract  of  tenancy  for  the  year  in  which  it  was  made.  [Cresswell,  J. — 
If  each  year  constituted  a  new  tenancy,  how  would  you  make  the 
defendant  responsible  to  restore  the  premises  in  consideration  of  that 
re-letting  ?]  It  would,  it  is  submitted,  be  a  continuing  liability  year  by 
year. 

Jervts,  C.  J. — I  am  of  opinion  that  the  respondent,  the  plaintiff 
below,  is  entitled  to  ^cceed.  The  first  question  is,  whether  the  agree- 
ment to  restore  the  premises  to  their  original  state  at  the  determination 
of  the  tenancy,  was  a  condition  or  agreement  within  the  145th  section 
of  the  12  k  13  Vict.  c.  106.  It  seems  to  me  that  that  question  is  an- 
swered by  the  facts  pointed  out  by  Mr.  Javies.  There  was  a  subsisting 
tenancy.  Then  the  parties  entered  into  a  new  and  independent  agree- 
ment which  forms  the  subject  of  this  action.  Without  stopping  to  con«> 
aider  whether  or  not  the  case  of  Slack  v.  Sharpe  was  rightly  decided,  I 
think  it  is  quite  clear  that  the  condition  or  agreement  mentioned  in  the 
145th  section  must  be  a  contemporaneous  agreement, — part  of  the  terms 
of  the  demise :  and  there  was  none  such  here.  Mr.  Merewether  contends 
that  there  was  a  new  tenancy  created  year  by  year,  and  that  the  condi- 
tion or  agreement  to  restore  might  be  considered  as  engrafted  upon  the 
agreement  so  made  in  the  year  in  which  the  alterations  were  made. 
Bat,  if  that  were  so,  there  would  be  a  subsequent  new  taking  of  the 
premises  in  their  altered  state. 

As  to  the  other  question,  I  am  clearly  of  opinion  that  the  agreement 
to  restore  the  premises  did  not  give  rise  to  a  liability  to  pay  money 
upon  a  contingency  within  the  178th  section  of  the  statute,  but  to  a 
liability  to  restore  the  premises,  or  to  give  the  plaintiff  a  compensation 
in  damages,  such  as  a  jury  might  think  him  ^entitled  to,  for  a  r^-|oo 
failure  to  perform  the  condition  at  the  end  of  the  tenancy.  I  *- 
think  we  cannot  do  better  than  follow  the  decisions  of  this  court  and 
the  Court  of  Queen's  Bench,  in  Young  v.  Winter  and  Warburg  v. 
Tucker. 

Cebsswell,  J. — I  am  of  the  same  opinion  upon  both  points.  The 
contract  to  restore  the  premises  to  their  original  state  formed  no  part 
of  the  agreement  of  letting,  nor  was  it  ^^  a  condition,  covenant,  or  agree- 
ment in  any  lease  or  agreement  for  a  lease,''  which  would  pass  to  the 
assignees  if  they  had  elected  to  take  to  the  premises.  It  cannot,  there- 
fore, fall  within  the  145th  section  of  the  12  &  13  Vict.  c.  106.  With 
regard  to  the  other  question,  this  clearly  was  not  a  liability  to  pay 
money  upon  a  contingency  which  had  not  happened  before  the  bank- 
mptcj,  within  the  178th  section.  It  was  merely  a  liability  to  be  called 
upon  to  repair  the  premises  when  the  tenancy  should  be  determined.  I 
think,  therefore,  the  plaintiff  is  entitled  to  retain  his  verdict. 

Cbowdbb,  J. — I  also  am  of  opinion  that  the  condition  or  agreement 
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in  question  is  not  such  a  one  as  was  contemplated  by  the  145th  section, 
because,  assuming  that  it  may  be  by  parol,  the  agreement  must  at  all 
events  come  within  the  words  ''  in  any  such  lease  or  agreement  for  a 
lease."  But  for  the  case  of  Slack  t*.  Sharpe,  and  those  cases  which 
have  followed  it,  I  must  own  I  should  have  thought  the  condition,  to 
satisfy  that  section,  must  be  in  some  written  document:  but,  at  all 
events,  it  must  be  in  the  lease  or  agreement.  I  also  think  this  is  not 
a  case  of  liability  for  the  payment  of  money  upon  a  contingency  witbin 
the  178th  section.  * 

♦IftQl       WiLLES,  J. — I  am  of  the  same  opinion.     In  order  to  *bring 

-'  the  case  within  the  178th  section  of  the  statute,  the  bankrupt 
must  have  contracted  a  liability  to  pay  money  upon  a  contingency 
which  has  not  happened  at  the  time  of  the  issuing  the  fiat  or  filing  the 
petition.     Now,  the  liability  here  is,  to  restore  the  premises,  at  the  de- 
termination of  the  tenancy,  to  their  original  state, — to  reinstate  a  build- 
ing in  a  certain  form.     It  is  true  that  the  defendant,  if  he  failed  to 
perform  his  agreement,  might  be  liable  to  pay  money  in  the  shape  of 
damages.     But,  is  that  a  liability  to  pay  money  upon  a  contingency? 
Certainly  not.     It  is  not  a  liability  to  pay  money  until  it  results  in 
damages ;  and  then  it  is  a  liability  to  pay  money  absolutely,  and  not 
upon  any  contingency.     Then,  is  the  case  within  s.  145?     It  is  not; 
because  the  condition  in  question  is  not,  within  the  language  of  that 
section,  one  of  the  conditions,  covenants,  or  agreements  in  the  lean  of 
agreement.     Assuming,  as  we  are  bound  to  do,  that  Slack  v.  Sharpe 
was  rightly  decided,  the  question  is  whether  this  agreement  to  restore 
the  premises  to  their  original  state  was  one  of  the  terms  under  which 
the  tenant  entered.     It  clearly  was  no  part  of  the  original  contract  of 
hiring.     It  was  a  contract  under  which  the  tenant  was  to  do  something 
which,  if  not  permitted  by  the  landlord,  would  amount  to  commissive 
waste.     It  is  unnecessary  to  say  more  than  that  this  was  a  collateral 
agreement  which  did  not  at  all  affect  the  terms  of  the  holding.    It  some- 
what resembles  the  agreement  in  Donellan  v.  Bead,  3  B.  &  Ad.  899  (E. 
0.  L.  R.  vol.  23),  where  a  landlord  who  had  demised  premises  for  a  term 
of  years  at  50Z.  a  year,  agreed  with  his  tenant  to  lay  out  502.  in  making 
certain  improvements  upon  them,  the  tenant  undertaking  to  pay  him  an 
increased  rent  of  5Z.  a  year  during  the  remainder  of  the  term  (of  which 
several  years  were  unexpired)^  to  commence  from  the  quarter  preceding 
the  completion  of  the  work, — and  it  was  held  that  the  landlord,  having 
*1Qm  ^^^®  **^®  work,  might  recover  arrears  of  the  bl.  a  year  against 

^  the  tenant,  though  the  agreement  had  not  been  signed  by  either 
party ;  for  that  it  was  not  a  contract  for  any  interest  in  or  concerning 
lands  within  the  statute  of  frauds.  There  is  a  similar  case  of  Harries 
V.  Thomas,  2  M.  &  W.  32.t  So,  here,  the  agreement  as  to  the  restora- 
tion of  the  premises  formed  no  part  of  the  terms  of  the  tenancy.  But 
Mr.  Merewether  ingeniously  suggested,  that,  as  the  tenant  continued  to 
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hold  the  premises  after  that  agreement  was  come  to,  the  law  might 
imply  a  new  contract  of  tenancy,  with  the  additional  term  introduced, — 
by  analogy  to  the  case  of  Bnckworth  v.  Simpson,  1  0.  M.  &  R.  834.t 
That,  however,  is  assuming  a  term  in  the  contract  which  has  no  exist- 
ence, viz.,  that  the  holding  on  was  a  part  of  the  consideration  for  the 
agreement  that  the  tenant  might  alter  the  premises.  No  such  contract 
can  be  implied.  The  whole  consideration  consisted  in  the  assent  of  the 
landlord  to  the  making  of  the  alterations.  For  these  reasons,  I  am  of 
opinion  that  neither  the  145th  nor  the  178th  section  of  the  12  &  13  Vict. 
c.  106,  has  any  application  to  this  case. 

Judgment  accordingly.(a) 

(a)  A»  to  ooite,  vide  ante,  p.  161. 


*KOCH  and  GOGEL  v.  SHEPHERD.    May  6.       [*191 

A.  ftod  B.y  bankers  at  Frankfort^  sued  C.  on  a  bUl  of  ezehan^  whioh  became  dae  on  the  2d  of 
December,  1848.  The  defendant  pleaded  the  statute  of  limitatione ;  to  which  the  plaintiflTe 
replied,  that,  at  the  time  of  the  accruing  of  the  causes  of  action,  they  were  beyond  the  sear, 
and  that  they  did  not,  nor  did  either  of  them,  eorae  to  this  country  until  within  six  years  before 
the  commeneement  of  the  action. 

In  support  of  the  replication,  A.  was  ealled.  He  stated  that  he  was  not  in  England  at  any  time 
between  the  maturity  of  the  bill  and  the  year  1851 ;  and  that  his  partner,  B.,  had  never  been 
in  Boglaad.  Upon  eross-ezamination,  he  admitted  that  B.  was  occasionally  absent  from 
Frankfort  for  three  or  four  days,  and  sometimes  for  a  week  or  a  month  together : — 

Held,  that  thia  was  CTidence  to  go  to  the  Jury;  and  that  it  was  not  necessary  to  call  B.  himself  to 
Begati7e  his  baring  beec  in  England. 

This  was  an  action  upon  a  bill  of  exchange  for  857.,  drawn  by  the 
plaintiffs,  who  were  bankers  at  Frankfort,  upon  and  accepted  by  the 
defendant.  The  declaration,  besides  a  count  upon  the  bill,  contained 
the  common  money  counts. 

The  defendant  pleaded  the  statute  of  limitations,  to  which  the  plain- 
tiffs replied,  that,  at  the  time  of  the  accruing  of  the  causes  of  action, 
tbey  were  beyond  the  seas,  and  that  they  did  not,  nor  liid  either  of 
them,  come  to  this  country  until  within  six  years  next  before  the  com- 
mencement of  the  suit.     Issue  thereon. 

The  cause  was  tried  before  Williams,  J.,  at  the  second  sitting  in  Lon- 
don in  the  present  term.  The  facts  were  as  follows : — The  plaintiffs  in 
1848  advanced  moneys  to  the  defendant  at  Frankfort,  for  which  he  gave 
them  the  bill  declared  on,  which  became  due  on  the  2d  of  December  in 
that  year.     The  action  was  commenced  on  the  1st  of  July,  1856. 

In  order  to  sustain  the  replication,  the  plaintiff  Koch  was  called.  He 
stated  that  he  was  not  in  England  at  any  time  during  the  years  1848, 
1849,  or  1850,  nor  until  the  year  1851,  when  he  came  to  the  great  ex- 
hibition. He  also  stated  that  his  partner,  Gogel,  had  never  been  in 
England :  and,  when  asked  how  he  could  know  that,  he  said  he  was  in 
the  habit  of  seeing  him  almost  daily,  and  he  was  certain,  that,  if  he 
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*1921  ^^  ^^^^  *^^  England,  he  (the  witness)  must  have  heard  of  it. 
Upon  cross-examination,  he  admitted  that  his  partner  was  occa- 
sionally absent  from  Frankfort  for  three  or  four  days,  and  sometimes 
for  a  week  or  a  month  at  a  time ;  but  still  he  had  a  moral  conviction 
that  he  had  never  visited  this  country.  • 

One  Grainger,  the  London  correspondent  of  the  plaintiffs,  who  was 
also  called,  stated  that  he  had  not  seen  either  of  the  plaintiffs  in  England 
between  the  2d  of  December,  1848,  and  the  year  1851 ;  and  that,  if 
they  or  either  of  them  had  been  here,  he  must  have  known  it. 

On  the  part  of  the  defendant,  it  was  submitted  that  there  was  no 
evidence  to  negative  Gogel's  having  been  in  England  between  the  matu- 
rity of  the  bill  and  the  time  of  commencing  the  action. 

The  learned  judge,  however,  thought  otherwise,  and  the  jury  returned 
a  verdict  for  the  plaintiffs  for  the  amount  of  the  bill  and  interest, — learo 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if  the  coart 
should  be  of  opinion  that  there  was  no  evidence  to  go  to  the  jury. 

Keane  now  moved  accordingly. — Upon  this  evidence,  there  was 
nothing  to  justify  the  jury  in  finding  that  Gogel  had  not  been  in 
England.  [Jervis,  C.  J. — Why  not?  M.  Gogel  is  a  native  of  and 
resident  in  a  foreign  country.  Why  should  it  be  presumed  that  lie  came 
to  England  ?  Cresswell,  J. — How  would  the  case  have  stood  before 
the  statute  14  k  15  Vict.  c.  99,  which  first  allowed  the  parties  to  the 
cause  to  be  examined  ?  Suppose  a  man  were  wandering  about  alone, 
without  an  attendant,  he  never  could,  according  to  your  argument,  have 
negatived  the  fact  of  his  having  been  in  England.]  It  is  difficult  to 
conceive  the  case  of  a  man  so  entirely  isolated  from  society  as  to  be 
unable  to  prove  his  whereabouts.  Here,  the  defendant  was  entitled  to 
*1Q^1  ^^^  ^^  ^evidence.  [Jervis,  C.  J. — ^What  would  be  the  best  evi- 
^  dence  in  such  a  case  ?]  The  man  himself.  [Jervis,  C.  J. — One 
man  is  as  good  as  another.  The  rule  as  to  th»e  best  evidence  haa  nothing 
whatever  to  do  with  the  case.]  The  evidence  which  was  given  really 
amounts  to  nothing.  Koch  admitted  that  his  partner  was  in  the  habit 
of  absenting  himself  for  three  or  four  days,  and  sometimes  for  a  week 
or  a  month.  For  anything  that  appears,  he  might  upon  one  of  those 
occasions  have  come  over  to  England.  [Jervis,  0.  J. — Suppose  three 
actions  were  pending,  one  in  England,  one  in  Scotland,  and  one  in  Ire- 
land, and  the  same  plea  and  replication  in  each  as  here — would  the 
absent  partner  be  presumed  to  be  in  England,  in  Scotland,  or  in  Ire- 
land ?]  So  far  as  concerns  Gogel,  it  is  submitted,  the  statement  of 
Koch  amounted  to  mere  hearsay  evidence.  If  Gogel  had  been  called, 
he  might  have  been  cross-examined :  or,  he  might  have  been  examined 
under  a  commission.  [Jervis,  C.  J. — You  say  the  man  himself  must 
always  be  called  in  support  of  such  a  replication  as  this.  Suppose  he 
were  dead,  would  such  evidence  as  this  be  sufficient  to  go  to  a  jury  ?] 
In  that  case  possibly  it  would  be. 
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JPer  Curiam. — There  is  no  pretence  for  a  rule  in  this  case.     There 
▼as  abundant  evidence  to  go  to  the  jurj  in  support  of  the  replication. 

Rule  refused.(a) 

(a)  Soe  Lftfond  v.  Ruddock,  13  C.  B.  813  (E.  C.  L.  R.  toI.  76),  and  Towns  v.  Mead,  16  C.  ^, 
lis  (E.  C.  L.  R.  Vol.  81). 


*CHAPPELL  and  Others  v.  DAVIDSON.     May  5.     [*194 

The  first  count  of  the  deolaration  stated  that  a  oertaio  song;  of  which  the  plainUiTs  were  the  pro- 
prietors had  been  sung  by  a  certain  eminent  singer  at  certain  public  concerts,  and  had  acquired 
groat  popularity,  and  became  in  great  demand;  that  the  plaintiffs  published  it  with  a  likeness 
of  the  singer  on  the  outside  leaf;  and  that  the  defendant,  after  such  pnblieation  thereof  by  the 
plaintilTs,  deceitfully  and  fraudulently,  and  without  their  consent,  eansed  to  be  printed  another 
song,  the  music,  melody,  and  words  whereof  closely  resembled  the  music,  melody,  and  words 
of  the  plaintiils'  song,  and  with  an  outside  leaf  bearing  the  likeness  of  the  same  singer,  and 
similar  words  to  those  of  the  plaintiffs'  song»  with  the  fraudulent  intention  of  representing  and 
inducing  a  belief  that  it  was  the  song  of  tho  plaintiffs,  and  deceitfully  and  fraudulently,  and 
without  the  plaintiffs'  consent,  offered  for  sale  and  sold  great  numbers  thereof,  under  the  false 
colour  and  pretenoe  that  it  was  the  song  so  published  by  the  plaintiffs;  whereby  the  plaintiffs 
were  injured  in  the  ssle  of  their  said  song. 
The  second  count  was  substantially  the  same,  but  limited  to  the  piratical  use  of  the  title-page 

and  dcTices  on  tibe  outside  leaf  of  the  plaintiffs'  song. 
The  third  count  stated  that  the  plaintiffs  were  th#  proprietors  of  the  copyright  in  a  certain  book, 
and  that  the  defendant,  without  their  consent  in  writing,  wrongfully  and  injuriously  printed 
for  sale  dirers  copies  of  the  said  work,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  proridedy  whereby  the  plaintiflb'  profits  were  lessened. 
The  fourth  count  cliarged  the  defendant  with  "having  in. his  possession  for  sale,  and  selling," 

diren  copies  of  the*  work  so  unlawfully  and  without  the  consent  of  the  plaintiffs  printed. 
The  defendant  pleaded, — to  the  whole  declaration, — that  the  song  in  question  was ,  printed  and 
published  without  the  name  and  place  of  abode  of  the  printer  upon  the  first  or  last  leaves 
thereof,  in  violation  of  the  statute  2  A  3  Vict.  c.  12 : — 
Held,  that  tho  plea  disclosed  no  defence  as  to  the  charges  in  the  third  and  fourth  counts ;  and 

•emble  that  it  could  not  be  taken  dlstributively. 
Qmtr9f  whether  the  third  and  fourth  counts  were  bad  for  not  showing  that  the  alleged  infringe* 

ment  of  copyright  took  place  in  England  ? 
Owre,  whether  the  want  of  an  allegation  in  the  third  and  fourth  counts,  that  the  copyright  had 
been  registered  at  Stationers'  HaU,  pursuant  to  the  5  A  6  Viet  c.  46,  s.  24,  was  an  answer  to 
the  action? 
S^mUtf  that  the  non-registration  shonld  at  all  events  have  been  pleaded. 

The  first  count  of  the  declaration  stated,  that,  whereas  a  song  named' 
*'  Minnie,"  of  which  the  plaintifis  were  the  proprietors,  had  been  sung 
at  certain  public  concerts  in  London,  called  Jullien*8  Concerts,  by  a  cer- 
t^  eminent  singer  named  Madame  Anna  Thillon,  and  had  acquired  great 
popularity,  and  became  in  great  demand  with  the  public ;  that  thereupon 
the  plaintiffs,  in  the  course  of  their  trade  and  business  as  music  sellers  and 
miaic  publishers,  carried  on  by  them  under  the  name  and  style  of ''  Jul- 
lien  k  Co.,"  so  being  the  proprietors  of  the  said  song,  printed  and  pub- 
lished copies  of  the  same,  on  the  outside  leaf  of  which  they  caused  to  be 
^inted  the  said  name  '^  Minnie,"  and  below  the  said  name  to  be  r^Kior 
engraved  a  likeness  of  the  said  Madame  Anna  Thillon,  and  the  ^ 
words  ^'  Sung  by  Madame  Anna  Thillon  at  Jullien's  Concerts"  to  be 
printed  at  the  foot  of  the  said  likeness,  so  as  to  denote,  and  by  which 
said  outside  leaf  so  printed  and  engraved  it  was  denoted  to,  and  under- 
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stood  by,  the  public,  that  the  said  song  so  printed  and  published  bj  the 
plaintiffs  was  the  same  song  which  had  been  so  sung  by  the  said  Madame 
Anna  Thillon  at  the  said  concerts :  that  the  plaintiffs,  in  the  course  of 
their  said  trade  and  business,  sold  great  numbers  of  copies  of  the  said 
song  so  printed  and  published  by  them  with  such  outside  leaf  as  afore- 
said :  Tet  that  the  defendant,  well  knowing  the  premises,  after  the  said 
publication  by  the  plaintiffs  of  the  said  copies  of  the  said  song,  deceit- 
fully and  fraudulently,  and  without  the  consent  of  the  plaintiffs,  caused 
to  be  printed  a  certain  other  song,  the  music,  melody,  and  words  whereof 
closely  resembled  and  imitated  the  music,  melody,  and  words  of  the  said 
song  so  published  and  sold  by  the  plaintiffs,  and  on  the  outside  leaf 
whereof  the  words  "  Minnie,  dear  Minnie,"  were  printed  by  the  defend- 
ant as  the  name  of  the  said  song,  and  below  the  said  words  a  likeness 
of  the  said  Madame  Anna  Thillon  was  engraved,  and  also  the  words 
''  Madame  Anna  Thillon''  printed  by  the  defendant  on  the  said  outside 
leaf,  beneath  the  said  likeness ;  the  said  song  and  the  said  outside  leaf 
thereof  being  so  printed  and  engraved  by  the  defendant,  with  the 
fraudulent  intention  that  the  said  outside  leaf  thereof  should  be  similar 
in  appearance  to,  and  represent,,  and  should  be  understood  and  supposed 
by  the  public  to  be,  the  said  oitside  leaf  of  the  said  song  of  the 
plaintiffs,  and  that  the  said  song  itself  should  represent,  and  be  under- 
stood and  supposed  by  the  public  to  be,  the  said  song  of  the  plaintiffs : 
^-  Q^,  and  the  defendant  deceitfully  and  fraudulently,  and  without  the 
■'  *plaintiffs'  consent,  offered  for  sale  and  sold  great  numbers  of  the 
said  song  so  printed  by  him,  and  with  such  outside  leaf  so  printed  and 
engraved  as  aforesaid,  the  said  outside  leaf  and  song  being  so  calculated 
and  likely  so  to  mislead,  and  in  fact  misleading,  the  public  as  aforesaid, 
under  the  false  colour  and  pretence  that  the  same  was  the  said  song  so 
printed,  published,  and  sold  by  the  plaintiffs  as  aforesaid ;  the  said  out- 
side leaf  of  the  said  song  of  the  defendant,  and  the  said  song  itself, 
being  in  fact  calculated  and  likely  to  mislead,  and  in  fact  misleading, 
the  public  to  suppose  and  believe  that  the  said  outside  leaf  and  the  said 
song  were  the  outside  leaf  of  the  said  son^  of  the  plaintiffs,  and  the 
said  song  itself  of  the  plaintiffs;  by  reason  whereof  the  plaintiffs  had 
been  hindered  and  prevented  from  selling  many  copies  of  their  said  song 
which  they  would  otherwise  have  sold,  and  had  lost  great  profits  thereby, 
and  many  persons  believed  that  the  said  song  so  published  by  the 
defendant  was  and  is  the  song  so  published  by  the  plaintiffs. 

The  second  count  stated  that  the  plaintiffs,  being  such  music  sellers 
and  music  publishers  as  in  the  first  count  mentioned,  and  being  proprie- 
tors of  the  said  song,  and  so  sung  by  the  said  Madame  Anna  Thillon  33 
therein  also  mentioned,  caused  the  same  to  be  printed  with  the  outside 
leaf  thereof  containing  the  said  word  "  Minnie,"  the  said  engraving, 
and  the  said  words  at  the  foot  of  the  said  engraving,  as  in  the  first  count 
was  more  particularly  described;  that  the  plaintiffs,  in  the  way  of  their 
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said  trade  and  business,  published  and  sold  great  numbers  of  copies  of 
the  said  song  so  printed  by  them,  with  such  outside  leaf  as  aforesaid, 
and  acquired  great  profits  by  the  sale  thereof :  Yet  that  the  defendant, 
▼ell  knowing  the  premises,  after  the  publication  of  the  said  song  by  the 
plaintiffs,  deceitfully  and  fraudulently,  and  without  the  consent  of  the 
plaintiffs,  caused  a  certain  other  song  to  be  *printed  with  an  out-  r^-iq^ 
side  leaf  containing  the  words  "Minnie,  dear  Minnie,"  at  the  top  *- 
thereof,  and  a  likeness  of  the  said  Madame  Anna  Thillon  engraved  on 
the  said  outside  leaf  immediately  beneath  the  said  words,  and  also  the 
words  "  Madame  Anna  Thillon"  printed  at  the  foot  of  the  said  likeness, 
the  said  outside  leaf  being  so  printed  and  engraved  by  the  defendant 
with  the  fraudulent  intention  that  the  same  should  be  similar  in  appear- 
ance to,  and  represent,  and  should  be  understood  and  supposed  by  the 
public  to  be,  the  said  outside  leaf  of  the  said  song  of  the  plaintiffs,  and 
that  the  said  song  so  printed  by  the  defendant  should  be  understood  by 
the  public  to  be  the  said  song  of  the  plaintiffs,  the  said  outside  leaf  of 
the  said  song  of  the  defendant  being  in  fact  calculated  and  likely  to 
mislead  and  in  fact  misleading  the  public  to  suppose  and  believe  that 
the  said  outside  leaf  and  the  said  song  were  the  outside  leaf  of  the  said 
song  of  the  plaintiffs,  and  the  said*  song  itself  of  the  plaintiffs ;  and  the 
defendant,  deceitfully  and  fraudulently,  and  without  the  plaintiffs'  con- 
sent, offered  for  sale  and  sold  great  numbers  of  copies  of  the  said  song 
80  printed  by  him  with  such  outside  leaf  as  aforesaid,  and  so  calculated 
and  likely  to  mislead  and  in  fact  misleading  the  public  as  aforesaid, 
under  the  false  colour  and  pretence  that  the  same  was  the  said  song  so 
printed,  published,  and  sold  by  the  plaintiffs  as  aforesaid :  by  reason 
whereof  the  plaintiffs  had  been  hindered  and  prevented  from  selling 
many  copies  of  their  said  song,  which  they  would  otherwise  have  sold, 
and  had  lost  great  profits  thereby,  and  many  persons  believed  that  the 
said  song  so  published  by  the  defendant  was  and  is  the  said  song  so  pub- 
lished by  the  plaintiffs. 

The  third  count  stated  that  also  before  and  at  the  time  of  committing 
the  grievances  thereinafter  mentioned,  the  plaintiffs  were  and  still  are 
the  proprietors  *of  a  then  and  still  subsisting  copyright  in  a  cer-  r-i^-^QQ 
tain  book  intituled  "Minnie;"  yet  the  defendant,  well  knowing  '■ 
the  premises,  wrongfully  and  injuriously,  and  without  the  consent  in 
writing  of  the  plaintiffs,  so  being  such  proprietors  as  aforesaid,  printed 
for  sale  divers  copies  of  the  said  book,  and  of  portions  of  the  said  book, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ; 
whereby  the  profits  of  the  plaintiffs  in  their  said  copyright  therein  had 
been  and  were  greatly  lessened. 

The  fourth  count  stated  that  also,  before  the  committing  of  the 
grievances  thereinafter  mentioned,  divers  copies  of  the  said  book,  and 
of  portions  of  the  said  book,  had  been  unlawfully,  and  without  the  con- 
tent in  writing  of  the  plaintiffs,  so  being  such  proprietors  as  last  afore- 
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said,  printed  for  sale  by  some  person  to  the  plaintiffs  unknown ;  yet  the 
defendant,  well  knowing  the  premises,  without  the  consent  in  writing 
of  the  plaintiffs,  so  being  such  proprietors  as  aforesaid,  had  in  his  pos- 
session for  sale,  and  sold,  divers  copies  of  the  said  book,  and  of  the  saic 
portions  of  the  said  book,  which  had  been  so  unlawfully  printed  as 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided :  whereby  the  profits  of  the  plaintiffs  in  their  said  copyright 
had  been  greatly  lessened.     And  the  plaintiffs  claimed  500/. 

The  defendant  pleaded  to  the  whole  of  the  declaration  (tenthly),  that 
all  the  copies  of  the  said  book  or  song  intituled  "Minnie,"  in  the  decla- 
ration mentioned,  when  printed  by  the  plaintiffs,  as  in  the  declaration 
mentioned,  were  meant  and  intended  by  the  plaintiffs  to  be  published 
and  dispersed,  and  were  printed,  published,  and  sold  by  the  plaintiffs, 
as  in  the  declaration  mentioned,  after  the  making  and  passing  of  a  cer- 
tain act  of  parliament  made  and  passed  in  a  session  of  parliament  faolden 
*1991  ^^  *^®  second  year  of  the  reign  of  her  present  Majesty,  *for 
■*  amending  an  Act  of  the  thirty-ninth  year  of  King  George  the 
Third,  for  the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes,  and  for  better  preventing  treason- 
able and  seditious  practices,  and  to  put  an  end  to  certain  proceedings 
then  pending  under  the  said  act ;  that  each  and  every  of  the  said  copies 
of  the  said  book  or  song  was  a  printed  paper  or  book  within  the  true 
intent  and  meaning  of  the  said  act  of  the  second  year  of  the  reign  of 
her  said  Majesty,  and  that  each  and  every  of  the  said  copies  of  the  said 
song  consisted  of  more  than  one  leaf,  and  was  printed  on  more  than  one 
side ;  that  there  never  was  printed  upon  the  first  or  last  leaves  of  the 
said  copies  of  the  said  song,  or  of  any  or  either  of  them,  in  legible 
characters,  the  name  of  the  printer  of  the  said  copies  of  the  said  song, 
or  of  any  or  either  of  them,  or  the  Usual  place  of  abode  or  business  of 
the  printer  of  the  said  copies  of  the  said  song,  or  any  or  either  of  them ; 
that  none  of  the  copies  of  the  said  song  were  printed  at  the  University 
Press  of  Oxford,  or  the  Pitt  Press  of  Cambridge ;  and  that  the  plaintiffs 
published  and  sold  the  said  copies  of  the  said  song  as  in  the  declaration 
mentioned,  without  the  name  or  usual  place  of  abode  or  business  of  the 
person  printing  the  same  being  printed  thereon  as  aforesaid,  and  with 
full  notice  and  knowledge  of  the  premises  in  that  plea  mentioned. 

The  plaintiffs  demurred  to  the  tenth  plea ;  the  ground  of  demurrer 
being,  "  that  the  plea  discloses  no  defence  to  this  action,  and,  at  all 
events,  not  to  the  third  and  fourth  counts  of  the  declaration."     Joinder* 

Montague  Smith  (with  whom  was  JS.  E.  Turner)^  in  support  of  the 

>^0001  ^^™u^^^r*(^) — ^^^  third  and  fourth  '^'counts  do  not,  and  need  not, 

^  aver  any  printing;  the  plea,  therefore,  as  addressed  to  those 

(a)  The  points  marked  for  argament  on  the  part  of  the  plaintifffli  were  af  foUowa, — 
"1.  That  the  plea  is  no  answer  to  the  third  and  fourth  counts,  as  no  printing  is  alleged  oc 
implied  in  those  coanta ;  or,  if  it  is,  it  is  quite  consistent  with  those  eounts,  and  with  the  pl^a. 
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counts,  is  clearly  repugnant  on  the  face  of  it.  [Jervis,  C.  J. — As  to 
those  counts,  the  plea  clearly  will  not  do.]  The  first  and  second  counts 
are  good,  and  the  plea  is  no  answer  to  them.  [Jervis,  C.  J. — The  plea 
must  be  good  for  the  whole,  pr  it  is  bad  altogether.  Bovill  intimated 
that  he  did  not  mean  to  object  to  the  first  and  second  counts,  but  to  con- 
tend that  the  plea  was  a  sufficient  answer  to  those  counts,  and  that  the 
third  and  fourth  counts  were  bad,  for  not  averring  that  the  alleged 
infringement  took  place  in  England.]  The  15th  section  of  the  5  &  6 
Viet.  c.  45,  enacts, ''  that,  if  anj  person  shall,  in  any  part  of  the  British 
dominions,  after  the  passing  of  this  act,  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there  shall  be  subsist- 
ing copyright,  without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book,  so  having  been  unlaw- 
fully printed,  from  parts  beyond  the  sea,  or,  knowing  such  book  to  have 
been  so  unlawfully  printed  or  imported,  shall  sell,  publish,  or  expose  to 
sale  or  hire,  or  cause  to  be  sold,  published,  or  exposed  to  sale  or  hire, 
or  shall  have  in  his  possession  for  sale  or  hire,  any  such  hook  so  unlaw- 
fally  printed  or  imported,  without  such  consent  as  aforesaid,  such 
offender  shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  *copyright,  to  be  brought  in  any  court  of  rif^^M 
record  in  that  part  of  the  British  dominions  in  which  the  offence  *- 
shall  be  committed :  provided  always,  that,  in  Scotland,  such  offender 
shall  be  liable  to  an  action  in  the  Court  of  Session  in  Scotland,  which 
shall  and  may  be  brought  and  prosecuted  in  the  same  manner  in  which 
any  other  action  of  damages  to  the  like  amount  may  be  brought  and 
prosecuted  there."  It  is  enough  to  aver,  as  is  averred  here,  that  the 
defendant  wrongfully  and  injuriously,  and  without  the  consent  in  writing 
of  the  plaintiffs,  so  being  proprietors,  printed  the  book,  contrary  to  tho 
form  of  the  statute  in  such  case  iflade  and  provided.  It  is  the  common 
form  of  declaring.  It  was  not  necessary  to  allege  that  the  infringement 
took  place  in  England.  It  is  only  in  the  case  of  an  action  in  an  inferior 
court  that  it  need  be  alleged  that  every  material  fact  took  place  within 
the  jurisdiction.  The  court  will  not  assume  that  the  infringement  took 
place  out  of  England.  [Bovill  here  intimated  that  he  meant  also  to 
object  that  the  third  and  fourth  counts  omitted  to  aver  that  the  plaintiffs' 
copyright  was  registered  pursuant  to  s.  24,  which  enacts  ^^  that  no  pro- 
prietor of  copyright  in  any  book  which  shall  be  first  published  after  the 
pttsing  of  this  act,  shall  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringement  of  such 
copyright,  unless  he  shall,  before  commencing  such  action,  suit,  or  pro- 

that  the  ptr»oie8  oompl4io«d  of  waro  floinioittod  by  the  defancUuit  before  tueh  printing  by  the 
ptuBtilf ;  aad  tb*t  Ibit  pbft)  being  bad  in  part»  is  whoUy  bad. 

**l.  That  £h«  '«oog'  aentioned  and  deecrVbed  in  the  deolaration,  ii  not  a  paper  or  book  within 
tU  BCMiiag  of  the  S  A  S  Viot  o.  12. 

"t.  That,  anppoaing  it  to  be  a  paper  or  book  within  the  meaning  of  the  atatntey  the  negleok 
of  Uie  plaintilEi  to  eomply  with  tbe  provi'*>op«  <^  the  platate  affurdi  no  defence  to  Uui  action." 
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ceeding,  have  caused  an  entry  to  be  made  in  the  book  of  registry  of  the 
stationers'  company,  of  such  book,  pursuant  to  this  act :  provided  always, 
that  the  omission  to  make  such  entry  shall  not  aflfect  the  copyright  in 
any  book,  but  only  the  right  to  sue  or  proceed  in  respect  of  the  infringe^ 
ment  thereof  as  aforesaid,'*']  It  clearly  was  not  necessary  for  the  plain- 
tiffs to  aver  in  their  declaration  that  the  copyright  was  registered  under 
that  section.  If  the  plaintiffs  had  omitted  to  comply  with  the  statute 
♦2021  ^^  *^**  respect,  the  defendant  might  *have  shown  that  by  his  plea. 

^  [Cresswbll,  J. — You  liken  it  to  the  case  of  a  plea  of  the  non- 
delivery of  an  attorney's  bill  ?]  Yes.  The  last  two  counts  being  good, 
the  plea,  being  addressed  to  the  whole  declaration,  and  not  being  in  its 
nature  distributive,  is  a  bad  plea :  Gabriel  v.  Dresser,  15  C.  B.  622  (E. 
C.  L.  R.  vol.  80). 

Bovill  (with  whom  was  Tapping)^  contri.(a) — The  defendant  does  not 
contend  that  the  first  two  counts  are  bad.  And  it  is  not  pretended  on 
the  other  side  that  the  plea  is  not  a  perfectly  good  answer  to  those 
counts.  They  are  founded,  not  on  a  claim  of  copyright,  but  of  trade- 
mark, or  trade-title.  The  answer  set  up  by  the  plea  is,  that  the  plain- 
tiffs have  printed  the  work  in  an  illegal  form, — a  form  prohibited  by  a 
general  act  of  parliament,  and  upon  grounds  of  public  policy.  The  39 
6.  3,  c.  79,  which  first  required  the  printer's  name  to  be  affixed  to  books, 
&c.,  recites  the  object  of  the  act  to  be  the  suppression  of  seditious  and 
treasonable  societies,  and  by  ss.  23  et  seq.  enacts  some  vei^  stringent 
"^90^1  ^^g^l^^^^^s  *^  ^^  printers,  and  amongst  them  the  27th  section 

-*  provides,  ^'  that  any  person  who  shall  print  any  paper  or  book 
whatsoever  which  shall  be  meant  or  intended  to  be  published  or  dis- 
persed, whether  the  same  shall  be  sold  or  given  away,  shall  print  upon 
the  front  of  every  such  paper  if  the  same  shall  be  printed  on  one  side 
only,  and  upon  the  first  and  last  leaves  of  every  paper  or  book  vrhich 
shall  consist  of  more  than  one  leaf,  in  legible  characters,  his  or  her  name, 
and  the  name  of  the  city,  town,  parish,  or  place,  and  also  the  name  (if 
any)  of  the  square,  street,  lane,  court,  or  place,  in  which  his  or  her 
dwelling-house  or  usual  place  of  abode  shall  be ;  and  every  person  who 
shall  omit  so  to  print  his  name  and  place  of  abode  on  every  such  paper 
or  book  printed  by  him,  and  also  every  person  who  shall  publish  or  dis* 
perse,  or  assist  in  publishing  or  dispersing,  either  gratis  or  for  money, 


(a)  The  points  marked  for  argament  on  the  part  of  the  defendant,  were, — 
*'  1.  That  the  plea  diseloeea  a  good  defence  to  the  eeTeral  oonnts  of  the  declaration,  inaamaeh 
as  it  shows  that  the  song  the  infringement  of  the  supposed  property  in  and  alleged  rights  relating 
to  which  the  several  counts  complain  of,  was  unlawfully  printed,  published,  and  sold,  in  riolAtion 
of  the  provisions  of  the  89  G.  3,  c  79,  51  G.  3,  o.  65,  and  3  A  8  Vict  c  12 ;  and  that  the  pUinUifs 
were  privy  and  party  to  that  illegality,  and  are  consequently  unable  to  maintain  any  action  for 
infringement  of  any  supposed  property  in  or  rights  relating  to  the  said  song. 

"  2.  That  the  first  and  second  counts  are  bad  in  substance,  as  not  showing  any  copyright  in 
the  said  song,  nor  any  other  rights  therein  or  relating  thereto  which  the  acts  of  the  defendant 
complained  of  in  those  counts  could  hare  infringed;  and  that  all  the  acts  complained  of  in  those 
counts  were  acts  which  he  the  defendant  might  lawfully  do,  and  for  which  the  plainUfi  oovld 
maintain  no  action,  even  though  they  may  have  been  damaged  thereby." 
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any  printed  paper  or  book  which  shall  have  been  printed  after  the  expi- 
ration of  forty  days  from  the  passing  of  this  act,  and  on  which  the  name 
and  place  of  abode  of  the  person  printing  the  same  shall  not  be  printed 
as  aforesaid,  shall,  for  every  copy  of  such  paper  so  published  or  dispersed 
by  him,  forfeit  and  pay  the  sum  of  20Z."  The  61  G.  8,  c.  65,  limits  the 
liability  of  the  offender  to  twenty-five  penalties  or  forfeitures  in  respect 
of  the  same  paper  or  book.  The  27th  section  of  the  first-mentioned 
act  was  repealed  by  the  2  &  3  Vict.  c.  12,  which,  however,  by  s.  2,  im- 
posed a  penalty  of  5?,  per  copy  for  every  omission  to  print  the  name  and 
place  of  abode  of  the  printer  on  the  first  or  the  last  leaf  of  every  paper 
or  book.  In  Bensley  v.  Bignold,  5  B.  &  Aid.  335  (E.  C.  L.  R.  vol.  7), 
it  was  held  that  a  printer  could  not  recover  for  labour  or  materials  used 
in  printing  any  work,  unless  he  affixed  his  name  to  it  pursuant  to  the 
39  G.  3,  c.  79,  8.  27.  Bayley,  J.,  there  says :  "  The  39  G.  3,  c.  79, 
establishes  several  regulations  for  public  purposes.  It  requires  that 
^certain  acts  shall  be  done,  and  makes  it  penal  for  any  person  to  r«oo4. 
neglect  to  do  those  acts.  The  omission  to  do  them  is  a  direct  ^ 
violation  of  the  law :  and  a  party  cannot  be  permitted  in  a  court  of  law 
to  recover  for  work  and  labour  done  in  direct  violation  of  the  law. 
Where  a  provision  is  enacted  for  public  {Purposes,  I  think  it  makes  no 
difference  whether  the  thing  be  prohibited  absolutely  or  only  under  a 
penalty.  The  public  have  an  interest  that  the  thing  shall  not  be  done ; 
and  the  objection  in  this  case  must  prevail,  not  for  the  sake  of  the  de- 
fendant, bat  for  that  of  the  public."  There  are  numerous  authorities 
to  show  that  a  thing  the  doing  of  which  is  prohibited  by  an  act  of  par- 
Uament,  on  grounds  of  public  policy,  though  the  prohibition  is  only  en- 
forced by  means  of  a  penalty,  cannot  be  made  the  subject  of  an  action 
in  a  court  of  law.  The  law  is  clearly  and  distinctly  stated  by  Parke, 
B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in  Cope  t;. 
Rowlands,  2  M.  A;  W.  15T,t  where  he  says,— ^"  It  is  perfectly  settled, 
that,  where  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it  ex- 
press or  implied,  is,  expressly  or  by  implication,  forbidden  by  the  com- 
mon or  statute  law,  no  court  will  lend  its  assistance  to  give  it  effect.  It 
is  equally  clear,  that  a  contract  is  void  if  protected  by  a  statute,  though 
the  statute  inflicts  a  penalty  only ;  because  such  a  penalty  implies  a  pro- 
hibition :  per  Lord  Holt,  Bartlett  v.  Viner,  Carth.  253,  Skin.  322.  And 
it  may  be  safely  laid'down,  notwithstanding  some  dicta  apparently  to  the 
contrary,  that,  if  the  contract  be  rendered  illegal,  it  can  make  no  differ- 
ence, in  point  of  law,  whether  the  statute  which  makes  it  so  has  in 
view  the  protection  of  the  revenue,  or  any  other  object.  The  only 
question  is,  whether  the  statute  means  to  prohibit  the  contract" 
This  principle  was  acted  upon  by  this  Court  in  Ritchie  v.  Smith, 
*6  C.  B.  462  (E.  C.  L.  R.  vol.  60),{a)  where  an  agreement,  the  r^ftAr 
object  of  which  was  to  enable  an  unlicensed  person  to  sell  excise-  ^ 

(a)  And  lea  Abbot  v.  Rogers,  16  C.  B.  377  (B.  C.  L.  R.  vel.  81). 
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able  liquors,  contrary  to  the  9  G.  4,  c.  61,  wag  held  illegal,  on  tli 
ground  of  its  being  an  agreement  entered  into  for  the  purpose  of  cd 
abling  one  of  the  parties  to  it  to  contravene  a  statute  passed  for  the  pro 
tection  of  public  morals.     In  Taylor  v.  The  Crowland  Gas  and  Coke 
Company,  10  Exch.  293,t  it  was  held  that  the  44  G.  S,  c.  99,  s.  14, 
which  imposes  a  penalty  on  any  unqualified  person  who  acts  as  a  con- 
veyancer, is  a  prohibitory  act,  and  therefore  such  person  cannot  recover 
for  conveyances  drawn  by  him:  and  Parke,  B.,  said:  "The  true  prin- 
ciple is  laid  down  in  Cope  v.  Rowlands,  2  M.  &  W.  149,t  and  Smith  r. 
Mawhood,  14  M.  &  W.  452  ;t  and  the  question  in  all  these  cases  is, 
whether,  looking  at  the  statute,  the  object  of  the  legislature  in  imposing 
a  penalty,  was,  to  prohibit  the  particular  act,  or  whether  it  was  for  « 
different  purpose.     Therefore,  the  simple  point  which  we  have  now  tt 
decide,  is,  whether  the  legislature  intended  to  prohibit  this  act  bein^ 
done,  under  a  penalty,  and  thus  render  it  illegal,  for,  if  so,  the  plaintiff 
cannot  recover."     [Jbrvis,  C.  J. — If  the  third  and  fourth  counts  art 
good,  it  is  unnecessary  to  discuss  this  point.]     Assuming,  then,  that  the 
plea  is  a  good  plea  as  to  the  first  and  second  counts,  the  question  will 
be  whether  the  third  and  fourth  counts  can  be  sustained.     These  counts 
are  founded  on  proprietorship  of  copyright.     The  plaintiffs  rely  on  the 
statutable  remedy  given  by  the  5  &  6  Vict.  c.  45,  s.  15,  which  remedy 
is  given  subject  to  certain  qualifications.     To  entitle  them  to  enforce 
that  remedy,  the  plaintiffs  must  bring  themselves  strictly  within  that 
clause.     Now,  one  essential  is,  that  the  action  should  be  brought  in  that 
♦9ftfi1  P^"^  ^^  ^^^  British  dominions  where  the  offence  is  alleged  to  have 
-^  '''been  committed ;  and  no  offence  is  committed  unless  the  first 
publication  takes  place  in  England.    The  allegation  here  is  general,  and 
would  be  satisfied  by  proof   of  printing  and   publication  anywhere. 
[Jbrvis,  C.  J. — Modern  pleadings  refer  all  the  allegations  to  the  venue 
in  the  margin.     Williams,  J.,  referred  to  Steavenson  v,  Oliver,  8  M.  k 
W.  234.t     There,  to  debt  for  work  done  as  an  apothecary,  the  defend- 
ant pleaded  that  the  plaintiff  was  not  an  apothecary  prior  to  the  1st  of 
August,  1815,  nor  had  at  any  time  obtained  a  certificate  to  practise  as 
an  apothecary,  from  the  master,  wardens,  and  society  of  the  art  and 
mystery  of  apothecaries :  the  plaintiff  replied  that,  before  the  work  was 
done,  and  before  the  1st  of  August,  1826,  to  wit,  on,  &c.,  he,  the  plain- 
tiff, held  a  warrant  as  assistant  surgeon  in  the  navy,  bearing  date,  &c., 
and  that  the  work  was  done  after  the  passing  of  the  6  G.  4,  c.  133 :  it 
was  held,  on  special  demurrer,  that  the  replication  was  good.]     In  that 
case  it  might  have  been  enough  for  the  plaintiff  to  bring  himself  within 
the  21st  section  of  the  Apothecaries'  Act,  55  G.  8,  c.  194.     The  4th 
rule  of  Hilary  Term,  1853,  directs  that  ''  the  name  of  a  county  shall 
in  all  cases  be  stated  in  the  margin  of  a  declaration,  and  shall  be  taken 
to  be  the  venue  intended  by  the  plaintiff,  and  no  venue  shall  be  stated 
in  the  body  of  the  declaration,  or  in  any  subsequent  pleading:*'  it  also 
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contains  this  provisoy — "  Provided,  that,  in  cases  where  local  description 
is  now  required,  such  local  description  shall  be  given."  [Willbs,  J.— 
To  that  rule  the  following  note  is  appended  in  Chitty's  Statutes,  2d  edit, 
vol  III.,  p.  560  e — ''  The  meaning  of  this  rule  is,  that  the  county  named 
in  the  margin  shall  be  the  place  where  the  plaintiff  intended  to  allege 
in  his  declaration  that  the  matters  of  fact  took  place.  If  it  is  immaterial 
to  prove  that  those  facts  took  place  in  the  place  named  as  the  venue, 
they  need  not  be  proved ;  but,  if  material,  they  must  (per  Maule,  J., 
*Boydell  v.  Hackness,  8  C.  B.  168  (E.  C.  L.  R.  vol.  54),  4  D.  &  p^gQT 
L.  178).  A  declaration  for  a  penalty,  which  is  local,  need  not 
aver  that  the  penal  act  was  done  within  the  county :  Cook  v.  Swift,  14 
M.  k  W.  2S5.t"  Smith  referred  to  Wilkinson  v.  Kirby,  15  C.  B.  430 
(K.  C.  L.  R.  vol.  80).]  Assuming,  then,  that  the  plea  is  a  good  answer 
as  to  the  first  two  counts,  and  admitting  it  to  be  bad  as  to  the  last  two, 
it  does  not  follow  that  the  whole  plea  is  gone.  Gabriel  v.  Dresser,  16 
C.  B.  622,  is  relied  on  by  the  other  side  to  show  that  this  plea  is  not 
divisible.  The  nature  of  the  case,  however,  showed  that  the  plea  could 
not  be  construed  distributively  there.  The  plaintiff  declared  upon  a 
contract  for  the  delivery  of  600  loads  of  timber  at  Dantzic ;  and  the 
plea  was,  that,  after  the  accruing  of  the  causes  of  action,  and  before 
suit,  it  was  agreed  between  the  plaintiffs  and  the  defendant,  that  the 
defendant  should  deliver  to  the  plaintiffs  in  London  certain  other  timber, 
and  that  such  other  timber  should  be  accepted  and  received  by  the  plain- 
tiffs in  full  satisfaction  and  discharge  of  nil  causes  of  action  upon  the 
contract  in  the  declaration  mentioned, — that  the  defendant,  in  part  per- 
formance of  such  agreement,  delivered  to  the  plaintiffs,  and  they  accepted 
and  received  of  him,  143  loads,  on  the  terms  aforesaid,  in  full  satisfaction 
and  discharge  of  the  causes  of  action  in  the  declaration  mentioned,  so 
far  as  they  related  to  143  loads  of  timber  in  the  contract  mentioned, — 
and  that  the  defendant,  within  a  reasonable  time,  tendered  the  plaintiffs 
the  residue  of  the  timber  to  complete  the  contract.  To  which  part  of 
the  600  loads  could  the  delivery  of  the  143  loads  be  applied  ?  There 
could  be  no  distributive  accord.  Then,  how  does  the  matter  stand  inde- 
pendently of  authority  ?  The  75th  section  of  the  Common  Law  Pro- 
cedure Act,  1852, 15  k  16  Vict.  c.  76,  provides  that  "  pleas  of  payment 
and  set-off,  and  all  other  pleadings  capable  of  being  construed  distribu- 
tively^ shall  be  taken  *di8tributively,  and,  if  issue  is  taken  thereon,  r-i^noo 
and  so  much  thereof  as  shall  be  sufficient  answer  to  part  of  the  ^ 
causes  of  action  proved  shall  be  found  true  by  the  jury,  a  verdict  shall 
pass  for  the  defendant  in  respect  of  so  much  of  the  causes  of  action  as 
shall  be  answered,  and  for  the  plaintiff  in  respect  of  so  much  of  the 
causes  of  action  as  shall  not  be  answere<l."  What  difficulty  can  there 
be  in  distributing  the  plea  here?  [Williams,  J. — The  75th  section 
only  applies  to  a  good  plea.  In  the  case  last  referred  to,  my  Brother 
Maule  says, — "  The.  Common  Law  Procedure  Act  did  not  mean  to  make 
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a  plea  good  which  was  bad  before,  but  to  give  particular  pleas  a  partial 
efficacy.  This  plea  should  have  been  confined  to  part  of  the  causes  of 
action."]  The  50th  section  of  the  15  &  16  Vict.  c.  76  provides  that 
"  either  party  may  object  by  demurrer  to  the  pleading  of  the  opposite 
party,  on  the  ground  that  such  pleading  does  not  set  forth  sufficient 
ground  of  action,  defence,  or  reply,  as  the  case  may  be ;  and,  where 
issue  is  joined  on  such  demurrer,  ths  court  shall  proceed  and  give  judg- 
ment according  as  the  very  right  of  the  cause  and  matter  in  law  shall 
appear  unto  them,  without  regarding  any  imperfection,  omission,  defect 
in  or  lack  of  form;  and  no  judgment  shall  be  arrested,  stayed,  or  reversed 
for  any  such  imperfection,  omission,  defect  in  or  lack  of  form."  If  a 
plea  may  be  dealt  with  distributively  by  the  jury,  there  can  be  no  reason 
why  it  should  not  by  the  court  also.  [Jervis,  C.  J. — We  must  give 
judgment  upon  the  whole  record.]  The  point  incidentally  arose  in  Parr 
V.  Jewell,  16  C.  B.  703  (E.  C.  L.  R.  vol.  81),  where  Parke,  B.,  observes 
that  "  the  effect  of  the  75th  section  is,  to  extend  the  doctrine  of  Cousins 
V.  Paddon,  2  C.  M.  &  R,  647,t  5  Tyrwh.  535',  4  Dowl.  P.  C.  488,  to 
every  sort  of  pleading."  [Jervis,  C.  J. — The  difficulty  that  presses 
you,  is,  that  the  plea  professes  to  be  an  answer  to  the  whole  four  counts; 
*9ftQ1  ^^^^®*^  ^^  ^8  confessedly  a  bad  plea  *as  to  two  of  them.]  The 
^  divisibility  of  the  plea  cannot  depend  upon  whether  it  is  a  good 
plea  or  a  bad  one.  Why  should  any  such  limited  construction  be  put 
upon  the  statute  7  The  obvious  nveaning  of  it  is,  that,  if  the  defendant 
establishes  a  defence  as  to  one  cause  of  action,  he  shall  have  judgment 
accordingly. 

Smith  was  about  to  reply,  when 

Bovill  prayed  and  obtained  leave  to  amend,  by  confining  the  plea  to 
the  first  two  counts.  Rule  accordingly. 


PENNELL  and  Others,  Assignees  of  SIMPSON,  a  Bankrupt,  v. 

BUTLER.     April  16. 

By  tho  20th  seoUon  of  the  17  k  18  Viot  o.  119,  it  is  enacted  that  a  trader  petitioning  foraa 
adjttdieation  of  bankrnptcy  shall  forthwith  after  filing  his  petition,  and  before  adjudication, 

•  make  it  appear  to  the  satisfaction  of  the  oonrt  that  Am  available  ettate  is  sufficient  to  prodmee 
1502.  at  tKe  least: — Held,  that  the  decision  of  the  Court  of  Bankruptcy  as  to  value  is  conda- 
give. 

Thb  93d  section  of  the  12  k  13  Vict.  c.  106,  enacted  "that  any 
trader  liable  to  become  bankrupt  may  petition  for  adjudication  of  bank- 
ruptcy against  himself:  provided  always,  that,  unless  such  trader  shall 
forthwith  after  the  filing  of  his  petition,  and  before  adjudication  of  bank- 
ruptcy, thereunder,  make  it  appear  to  the  satisfaction  of  the  court  that 
his  available  estate  is  sufficient  to  pay  his  creditors  at  least  5s,  in  the 
pound,  clear  of  all  charges  (to  be  estimated  by  the  court)  of  prosecuting 
the  bankruptcy,  such  petition  ^hall  be  dismissed,  anfd  no  further  petition 
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shall  be  filed  by  such  trader  in  the  same  district  without  the  leave  of  the 
court  first  obtained  for  that  purpose,  and  the  adjudication  on  any  further 
petition  shall  be  subject  to  the  like  condition  as  aforesaid  "as  to  the  availa- 
ble estate  of  the  trader." 

That  section  is  repealed  by  the  20th  section  of  the  17  &  18  Vict.  c.  119» 
vhich  enacts  that  '^any  trader  ^liable  to  become  bankrupt  may  r^o-in 
petition  for  adjudication  of  bankruptcy  against  himself,  but,  unless  ^ 
he  shall  forthwith  after  filing  his  petition,  and  before  adjudication  of 
bankruptcy  thereunder,  make  it  appear  to  the  satisfaction  of  the  court 
that  his  available  estate  is  sufficient  to  produce  the  sum  of  1502.  at  the 
katty  his  petition  shall  be  dismissed,  and  no  further  petition  shall  be  filed 
by  him  in  the  same  district  without  the  leave  of  the  court  first  obtained, 
and  the  adjudication  on  any  further  petition  shall  be  subject  to  the  like 
condition  as  aforesaid  as  to  his  available  estate." 

On  the  14th  of  November,  1855,  Simpson  filed  a  petition  under  the 
lafit-mentioned  provision,  whereupon  he  was  on  the  19th  adjudged  hsjilfi- 
rupt.  On  the  16th  of  November,  a  fi.  fa.  for  47Z.  18«.  6d.  was  issued 
bj  Butler  upon  a  judgment  obtained,  by  him  against  Simpson,  under 
which  certain  goods  of  Simpson,  consisting  of  the  plant  of  a  brewery 
and  of  certain  household  furniture,  were  seized  on  the  17th,  and  sold  on 
the  19th  to  the  extent  of  62L  10».,  other  goods  being  left  upon  the 
premises,  to  the  value  (according  to  the  defendant's  evidence)  of  652. 
The  landlord  claimed  802.  for  a  year's  rent. 

This  action  was  brought  by  the  assignees  of  Simpson  to  recover  the 
value  of  the  goods  so  taken.  At  the  trial  before  Crowder,  J.,  at  the 
last  Assizes  at  Winchester,  the  plaintifis  put  in  a  valuation  by  an  auc- 
tioneer, in  which  the  plant  and  furniture  were  valued  at  165Z.,  and  the 
stock  in  trade  at  40Z.,  and  also  an  affidavit  which  had  been  produced 
before  the  commissioner  in  support  of  the  adjudication. 

On  the  part  of  the  defendant,  it  was  submitted,  that,  in  order  to  give 
the  assignees  title,  they  were  bound  to  show  that  the  bankrupt's  availa- 
ble assets  at  the  time  of  filing  his  petition  were  worth  1502.  independ- 
ently of  the  costs  of  prosecuting  the  fiat. 

*The  learned  judge  intimated  an  opinion,  that,  in  ascertaining  ^^^^  ^ 
the  value,  the  expenses  of  the  proceedings  in  bankruptcy  were  ^ 
not  to  be  deducted ;  and  he  told  the  jury  that  they  might  assume  the 
auctioneer's  valuation  to  be  the  true  value,  and  not  the  value  under  a 
forced  sale :  but  he  added,  that,  in  his  opinion,  the  question  of  value 
▼as  for  the  Court  of  Bankruptcy  to  determine. 

The  jury  thereupon,  under  the  direction  of  his  lordship,  returned  a 
verdict  for  the  plaintiffs. 

Slade  now  moved  for  a  new  trial,  on  the  ground  of  misdirection. — 
The  language  of  the  two  sections  taken  together  clearly  shows  the  in- 
tention of  the  legislature,  that  a  trader  petitioning  for  an  adjudication 
of  bankruptcy  against  himself,  must  show  that  his  ^'  available  estate"  is 
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stood  by,  the  public,  that  the  said  song  so  printed  and  published  by  the 
plaintiffs  was  the  same  song  which  had  been  so  sung  by  the  said  Madame 
Anna  Thillon  at  the  said  concerts  :  that  the  plaintiffs,  in  the  course  of 
their  said  trade  and  business,  sold  great  numbers  of  copies  of  the  said 
song  so  printed  and  published  by  them  with  such  outside  leaf  as  afore- 
said :  Tet  that  the  defendant,  well  knowing  the  premises,  after  the  said 
publication  by  the  plaintiffs  of  the  said  copies  of  the  said  song,  deceit- 
fully and  fraudulently,  and  without  the  consent  of  the  plaintiffs,  caused 
to  be  printed  a  certain  other  song,  the  music,  melody,  and  words  whereof 
closely  resembled  and  imitated  the  music,  melody,  and  words  of  the  said 
song  so  published  and  sold  by  the  plaintiffs,  and  on  the  outside  leaf 
whereof  the  words  "Minnie,  dear  Minnie,"  were  printed  by  the  defend- 
ant as  the  name  of  the  said  song,  and  below  the  said  words  a  likeness 
of  the  said  Madame  Anna  Thillon  was  engraved,  and  also  the  words 
"  Madame  Anna  Thillon''  printed  by  the  defendant  on  the  said  outside 
leaf,  beneath  the  said  likeness ;  the  said  song  and  the  said  outside  leaf 
thereof  being  so  printed  and  engraved  by  the  defendant,  with  the 
fraudulent  intention  that  the  said  outside  leaf  thereof  should  be  similar 
in  appearance  to,  and  represent,,  and  should  be  understood  and  supposed 
by  the  public  to  be,  the  said  oitside  leaf  of  the  said  song  of  the 
plaintiffs,  and  that  the  said  song  itself  should  represent,  and  be  under- 
stood and  supposed  by  the  public  to  be,  the  said  song  of  the  plaintiffs : 
*1  Qf>l  ^^^  ^^^  defendant  deceitfully  and  fraudulently,  and  without  the 
■'  *plaintiffs'  consent,  offered  for  sale  and  sold  great  numbers  of  the 
said  song  so  printed  by  him,  and  with  such  outside  leaf  so  printed  and 
engraved  as  aforesaid,  the  said  outside  leaf  and  song  being  so  calculated 
and  likely  so  to  mislead,  and  in  fact  misleading,  the  public  as  aforesaid, 
under  the  false  colour  and  pretence  that  the  same  was  the  said  song  so 
printed,  published,  and  sold  by  the  plaintiffs  as  aforesaid ;  the  said  out- 
side leaf  of  the  said  song  of  the  defendant,  and  the  said  song  itself, 
being  in  fact  calculated  and  likely  to  mislead,  and  in  fact  misle^ing, 
the  public  to  suppose  and  believe  that  the  said  outside  leaf  and  the  said 
song  were  the  outside  leaf  of  the  said  son^  of  the  plaintiffs,  and  the 
said  song  itself  of  the  plaintiffs ;  by  reason  whereof  the  plaintiffs  had 
been  hindered  and  prevented  from  selling  many  copies  of  their  said  song 
which  they  would  otherwise  have  sold,  and  had  lost  great  profits  thereby, 
and  many  persons  believed  that  the  said  song  so  published  by  the 
defendant  was  and  is  the  song  so  published  by  the  plaintiffs. 

The  second  count  stated  that  the  plaintiffs,  being  such  music  sellers 
and  music  publishers  as  in  the  first  count  mentioned,  and  being  proprie- 
tors of  the  said  song,  and  so  sung  by  the  said  Madame  Anna  Thillon  as 
therein  also  mentioned,  caused  the  same  to  be  printed  with  the  outside 
leaf  thereof  containing  the  said  word  ''  Minnie,"  the  said  engraving, 
and  the  said  words  at  the  foot  of  the  said  engraving,  as  in  the  first  count 
was  more  particularly  described ;  that  the  plaintiffs,  in  the  way  of  their 
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Baid  trade  and  business,  published  and  sold  great  numbers  of  copies  of 
the  said  song  so  printed  by  them,  with  such  outside  leaf  as  aforesaid, 
and  acquired  great  profits  by  the  sale  thereof:  Yet  that  the  defendant, 
veil  knowing  the  premises,  after  the  publication  of  the  said  song  by  the 
plaintiffs,  deceitfully  and  fraudulently,  and  without  the  consent  of  the 
plaintiffs,  caused  a  certain  other  song  to  be  Sprinted  with  an  out-  ^^^  g. 
side  leaf  containing  the  words  '^  Minnie,  dear  Minnie,''  at  the  top  ^ 
thereof,  and  a  likeness  of  the  said  Madame  Anna  Thillon  engraved  on 
the  said  outside  leaf  immediately  beneath  the  said  words,  and  also  the 
words  "  Madame  Anna  Thillon"  printed  at  the  foot  of  the  said  likeness, 
the  said  outside  leaf  being  so  printed  and  engraved  by  the  defendant 
with  the  fraudulent  intention  that  the  same  should  be  similar  in  appear- 
ance to,  and  represent,  and  should  be  understood  and  supposed  by  the 
public  to  be,  the  said  outside  leaf  of  the  said  song  of  the  plaintiffs,  and 
that  the  said  song  so  printed  by  the  defendant  should  be  understood  by 
the  public  to  be  the  said  song  of  the  plaintiffs,  the  said  outside  leaf  of 
the  said  song  of  the  defendant  being  in  fact  calculated  and  likely  to 
mislead  and  in  fact  misleading  the  public  to  suppose  and  believe  that 
the  said  outside  leaf  and  the  said  song  were  the  outside  leaf  of  the  said 
song  of  the  plaintiffs,  and  the  said,  song  itself  of  the  plaintiffs ;  and  the 
defendant,  deceitfully  and  fraudulently,  and  without  the  plaintiffs'  con- 
sent, offered  for  sale  and  sold  great  numbers  of  copies  of  the  said  song 
80  printed  by  him  with  such  outside  leaf  as  aforesaid,  and  so  calculated 
and  likely  to  mislead  and  in  fact  misleading  the  public  as  aforesaid, 
under  the  false  colour  and  pretence  that  the  same  was  the  said  song  so 
printed,  published,  and  sold  by  the  plaintiffs  as  aforesaid :  by  reason 
whereof  the  plaintiffs  had  been  hindered  and  prevented  from  selling 
many  copies  of  their  said  song,  which  they  would  otherwise  have  sold, 
and  had  lost  great  profits  thereby,  and  many  persons  believed  that  the 
said  song  so  published  by  the  defendant  was  and  is  the  said  song  so  pub- 
lished by  the  plaintiffs. 

The  third  count  stated  that  also  before  and  at  the  time  of  committing 
the  grievances  thereinafter  mentioned,  the  plaintiffs  were  and  still  are 
the  proprietors  *of  a  then  and  still  subsisting  copyright  in  a  cer-  r+^qf^ 
tain  book  intituled  '^Minnie;"  yet  the  defendant,  well  knowing  '- 
the  premises,  wrongfully  and  injuriously,  and  without  the  consent  in 
writing  of  the  plaintiffs,  so  being  such  proprietors  as  aforesaid,  printed 
for  sale  divers  copies  of  the  said  book,  and  of  portions  of  the  said  book, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided ; 
whereby  the  profits  of  the  plaintiffs  in  their  said  copyright  therein  had 
been  and  were  greatly  lessened. 

The  fourth  count  stated  that  also,  before  the  committing  of  the 
grievances  thereinafter  mentioned,  divers  copies  of  the  said  book,  and 
of  portions  of  the  said  book,  had  been  unlawfully,  and  without  the  con- 
Bent  in  writing  of  the  plaintiffs,  so  being  such  proprietors  as  last  afore- 
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said,  printed  for  sale  by  some  person  to  the  plaintiffs  unknown ;  yet  the 
defendant,  well  knowing  the  premises,  without  the  consent  in  writing 
of  the  plaintiffs,  so  being  such  proprietors  as  aforesaid,  had  in  his  pos- 
session for  sale,  and  sold,  divers  copies  of  the  said  book,  and  of  the  saic 
portions  of  the  said  book,  which  had  been  so  unlawfully  printed  as 
aforesaid,  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided :  whereby  the  profits  of  the  plaintiffs  in  their  said  copyright 
had  been  greatly  lessened.     And  the  plaintiffs  claimed  500i. 

The  defendant  pleaded  to  the  whole  of  the  declaration  (tenthly),  that 
all  the  copies  of  the  said  book  or  song  intituled  '^  Minnie,"  in  the  decla- 
ration mentioned,  when  printed  by  the  plaintiffs,  as  in  the  declaratioD 
mentioned,  were  meant  and  intended  by  the  plaintiffs  to  be  published 
and  dispersed,  and  were  printed,  published,  and  sold  by  the  plaintiffs, 
as  in  the  declaration  mentioned,  after  the  making  and  passing  of  a  cer- 
tain act  of  parliament  made  and  passed  in  a  session  of  parliament  holden 
*iQQi  ^^  ^^^  second  year  of  the  reign  of  her  present  Majesty,  *for 
■■  amending  an  Act  of  the  thirty-ninth  year  of  King  George  the 
Third,  for  the  more  effectual  suppression  of  societies  established  for 
seditious  and  treasonable  purposes,  and  for  better  preventing  treason- 
able and  seditious  practices,  and  to  put  an  end  to  certain  proceedings 
then  pending  under  the  said  act ;  that  each  and  every  of  the  said  copies 
of  the  said  book  or  song  was  a  printed  paper  or  book  within  the  true 
intent  and  meaning  of  the  said  act  of  the  second  year  of  the  reign  of 
her  said  Majesty,  and  that  each  and  every  of  the  said  copies  of  the  said 
song  consisted  of  more  than  one  leaf,  and  was  printed  on  more  than  one 
side ;  that  there  never  was  printed  upon  the  first  or  last  leaves  of  the 
said  copies  of  the  said  song,  or  of  any  or  either  of  them,  in  legible 
characters,  the  name  of  the  printer  of  the  said  copies  of  the  said  song, 
or  of  any  or  either  of  them,  or  the  Usual  place  of  abode  or  business  of 
the  printer  of  the  said  copies  of  the  said  song,  or  any  or  either  of  them ; 
that  none  of  the  copies  of  the  said  song  were  printed  at  the  University 
Press  of  Oxford,  or  the  Pitt  Press  of  Cambridge ;  and  that  the  plaintiffs 
published  and  sold  the  said  copies  of  the  said  song  as  in  the  declaration 
mentioned,  without  the  name  or  usual  place  of  abode  or  business  of  the 
person  printing  the  same  being  printed  thereon  as  aforesaid,  and  with 
full  notice  and  knowledge  of  the  premises  in  that  plea  mentioned. 

The  plaintiffs  demurred  to  the  tenth  plea ;  the  ground  of  demurrer 
being,  '^  that  the  plea  discloses  no  defence  to  this  action,  and,  at  all 
events,  not  to  the  third  and  fourth  counts  of  the  declaration."     Joinder. 

Montague  Smith  (with  whom  was  R.  E.  Tumer)j  in  support  of  the 
demurrer.(a) — The  third  and  fourth  *counts  do  not,  and  need  not, 
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aver  any  printing;  the  plea,  therefore,  as  addressed  to  those 


(a)  The  points  marked  for  Argument  on  the  part  of  the  plaintiffs,  were  as  foUows, — 
"1.  That  the  plea  is  no  answer  to  the  third  and  fourth  counts,  as  no  printing  ia  alleged  or 
implied  in  those  eoants ;  or,  if  it  is,  it  is  quite  consistent  with  those  counts,  and  with  tfaa  plea, 
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counts,  is  clearly  repugnant  on  the  face  of  it.  [Jervis,  G.  J. — As  to 
those  counts,  the  plea  clearly  will  not  do.]  The  first  and  second  counts 
are  good,  and  the  plea  is  no  answer  to  them.  [Jervis,  C.  J. — The  plea 
must  be  good  for  the  whole,  or  it  is  bad  altogether.  Bovill  intimated 
that  he  did  not  mean  to  object  to  the  first  and  second  counts,  but  to  con- 
tend that  the  plea  was  a  sufficient  answer  to  those  counts,  and  that  the 
third  and  fourth  counts  were  bad,  for  not  averring  that  the  alleged 
infringement  took  place  in  England.]  The  15th  section  of  the  5  &  6 
Vict.  c.  45,  enacts,  "  that,  if  any  person  shall,  in  any  part  of  the  British 
dominions,  after  the  passing  of  this  act,  print  or  cause  to  be  printed, 
either  for  sale  or  exportation,  any  book  in  which  there  shall  be  subsist- 
ing copyright,  without  the  consent  in  writing  of  the  proprietor  thereof, 
or  shall  import  for  sale  or  hire  any  such  book,  so  having  been  unlaw- 
fully printed,  from  parts  beyond  the  sea,  or,  knowing  such  book  to  have 
been  so  unlawfully  printed  or  imported,  shall  sell,  publish,  or  expose  to 
sale  or  hire,  or  cause  to  be  sold,  published,  or  exposed  to  sale  or  hire, 
or  shall  have  in  his  possession  for  sale  or  hire,  any  such  book  so  unlaw- 
fully printed  or  imported,  without  such  consent  as  aforesaid,  such 
offender  shall  be  liable  to  a  special  action  on  the  case  at  the  suit  of  the 
proprietor  of  such  *copyright,  to  be  brought  in  any  court  of  r^on-i 
record  in  that  part  of  the  British  dominions  in  which  the  offence  ^ 
shall  be  committed :  provided  always,  that,  in  Scotland,  such  offender 
shall  be  liable  to  an  action  in  the  Court  of  Session  in  Scotland,  which 
shall  and  may  be  brought  and  prosecuted  in  the  same  manner  in  which 
any  other  action  of  damages  to  the  like  amount  may  be  brought  and 
prosecuted  there."  It  is  enough  to  aver,  as  is  averred  here,  that  the 
defendant  wrongfully  and  injuriously,  and  without  the  consent  in  writing 
of  the  plaintiffs,  so  being  proprietors,  printed  the  book,  contrary  to  the 
form  of  the  statute  in  such  case  lAade  and  provided.  It  is  the  common 
form  of  declaring.  It  was  not  necessary  to  allege  that  the  infringement 
took  place  in  England.  It  is  only  in  the  case  of  an  action  in  an  inferior 
court  that  it  need  be  alleged  that  every  material  fact  took  place  within 
the  jurisdiction.  The  court  will  not  assume  that  the  infringement  took 
place  out  of  England.  [^Bovill  here  intimated  that  he  meant  also  to 
object  that  the  third  and  fourth  counts  omitted  to  aver  that  the  plaintiffs' 
copyright  was  registered  pursuant  to  s.  24,  which  enacts  ^^  that  no  pro- 
prietor of  copyright  in  any  book  which  shall  be  first  published  after  the 
passing  of  this  act,  shall  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringement  of  such 
copyright,  unless  he  shall,  before  commencing  such  action,  suit,  or  pro- 

t^At  the  plr»eie8  eompUined  of  wero  coaiottted  by  the  defendant  before  tuoh  priatins  by  the 
pbiatUli ;  wDd  Uuit  tbe  pies,  being  bad  in  part*  ie  whoUy  bad. 

"2.  That  ihe  'foog'  aeotioned  and  deecribed  in  the  deolaration,  ii  not  a  paper  or  book  within 
tk§  aenDiof  of  the  S  A  3  Vict.  o.  13. 

*3.  That,  inpporini;  it  to  be  a  paper  or  book  within  the  meaning  of  the  itatute,  the  neglect 
of  Uie  pUintilEB  to  comply  with  Ibe  pruvMiop*  <^  tbe  pLatate  affurda  no  defence  to  thie  action." 
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the  vessel  being  ready :  she  was  still  lying  at  the  quay  on  the  opposite 
side  of  the  dock  on  the  11th,  not  then  ready.  The  last  paragraph  of 
your  letter  is  quite  uncalled  for.  We  do  not  acknowledge  your  claim 
for  demurrage." 

The  plaintifis,  on  the  17th,  again  wrote  to  the  defendants,  as  follows  :— 

"  We  have  your  favour  of  16th.  The  Forerunner  is  still  lying  at  the 
East  Quay,  where  she  remains  until  she  comes  in  turn ;  there  being  still 
one  or  two  ships  before  her ;  so  we  are  advised.  Whatever  you  may  be 
pleased  to  assert  to  the  contrary,  we  are  in  a  position  to  prove  that  the 
vessel  has  been  ready  and  waiting  for  the  cargo  from  the  time  as  advised ; 
and,  of  course,  we  hold  you  liable  under  the  terms  of  charter." 
i^o-iQ-x  *0n  the  23d,  the  plaintiffs  wrote  again  to  the  defendants,  as 
-'  follows: — 

"That  you  may  take  measures  to  avoid  as  much  as  possible  the 
amount  of  damage  due  to  the  owners  of  the  Forerunner  for  demurrage, 
we  think  it  right  to  advise  you  that  to-day  we  have  applied  to  the  Sun- 
derland Dock,  and  find  that  no  coke  has  been  sent  down  from  Mr.  Mor- 
rison since  the  19th,  and  that  the  ships  as  under  are  the  order  in  which 
Mr.  Morrison  has  instructed  the  off-putter  to  load,  viz. 

*^  Minerva  wants  yet  50  wagons. 
"  Lucia  will  take  .  120  wagons. 
"  Robert  ....  120  wagons. 
"  Forerunner      .     .  250  wagons." 

"  You  will  thus  see  that  the  Lucia  is  still  ordered  to  load,  although 
your  Mr.  Bowden  advised  the  writer  to  the  contrary.  We  write  you 
this  without  preju(}ice  to  any  course  the  owners  may  be  advised  to  pursue 
as  to  their  claims  for  demurrage." 

To  this  the  defendants  on  the  following  day  replied,  that  "  the  Fore- 
runner would  commence  loading  on  Monday  next,  and  would  be  finished 
without  any  stoppage." 

The  Forerunner  began  to  take  in  cargo  on  the  Slst  of  July,  and  com- 
pleted her  loading  (244  wagons  of  38  cwt.  each)  on  the  14th  of  August, 
— ^six  days  being,  according  to  the  plaintiffs*  evidence,  ample  time  for 
taking  on  board  that  quantity,  if  the  coke  had  been  ready  to  load. 

For  the  purpose  of  proving  the  custom  of  the  port  of  Sunderland  as 
to  the  loading  of  coke,  a  book  called  the  "  Dock  Turn-Book,"  which 
was  kept  by  the  staith-master,  was  produced,  and  the  staith-master  w»s 
called.  He  stated  that  he  entered  the  Forerunner  by  the  direction  of 
Mr.  Morrison,  the  merchant  who  was  to  supply  the  coke  for  her  load- 
*2191  ^^^ '  *^**'  though  ready  on  the  *6th  of  July,  she  did  not  com- 
-*  mence  loading  until  the  Slst,  and  was  not  finished  till  the  14th 
of  August ;  and  that,  if  the  coke  had  been  at  hand,  she  could  have  been 
loaded  in  twelve  hours.  On  cross-examination,  he  stated,  that,  when  a 
vessel  is  loaded,  she  loads  from  a  particular  coke  owner ;  that  the  mer- 
chant puts  down  the  name  of  the  ship  in  a  book  kept  by  the  coke 
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manufacturer  at  the  coke  merchant's  or  coal  owner's  office ;  that  the 
merchant  requests  the  manufacturer  or  coal  owner  to  lay  the  ship  on ; 
that  he  loads  the  ships  according  to  their  turn  in  his  book ;  that  the 
Forerunner  was  loaded  in  her  usual  turn,  according  to  the  directions 
receiyed  from  Mr.  Morrison,  and  in  a   reasonable  time. 

The  plaintiffs  claimed  thirty-three  days*  demurrage  at  51.  per  day. 

The  learned  judge  then  asked  the  defendants*  counsel  what  defence 
he  proposed  to  set  up ;  and,  on  its  being  stated,  he  made  a  note  of  it, 
and  showed  it  to  the  defendants'  counsel,  who,  after  suggesting  some 
alteration,  assented  to  it.     The  note  was  as  follows : — 

'*  Mr.  Temple  (for  the  defendants)  proposed  to  prove,  that,  acdording 
to  the  custom  of  the  port  of  Sunderland  under  such  a  contract  as  this, 
the  shipowner  is  bound  to  wait  \in til  a  manufiicturer  of  coke,  who  is  not 
named  in  the  contract,  has  supplied  all  ships  whose  nagaes  are  put  down 
in  a  turn-book  kept  by  the  manufacturer,  which  he  has  previously  con- 
tracted to  load  with  cok^  in  the  port,  provided  he  uses  reasouable  des- 
patch to  provide  coke  for  all  such  ships,  and  provided  the  manufactu- 
rer's name  is  mentioned  at  the  time  when  the  contract  is  entered  into." 

The  learned  judge  refused  to  admit  this  evidence  for  the  purpose  of 
patting  a  construction  upon  the  charter-party :  and  he  then,  without 
putting  any  question  to  the  jury,  directed  them  to  find  a  verdict  for  the 
plaintiff  on  all  the  issues :  and  thereupon  it  was  agreed,  at  his  sugges- 
tion, that  the  damages  should  be  taken  at  lOOZ. 

*S.  Temple^  on  a  former  day  in  this  term,  obtained  a  rule  nisi  r^oon 
for  a  new  trial,  on  the  grounds, — "  First,  that  the  judge  misdi-  ^ 
rected  the  jury  in  directing  a  verdict  to  be  entered  for  the  plaintiffs  upon 
the  evidence,  there  being  no  sufficient  evidence  in  support  of  the  breaches 
assigned  by  the  plaintiffs  in  the  declaration, — secondly,  that  the  judge 
improperly  rejected  evidence  on  the  part  of  the  defendants,  of  the  cus- 
tom of  the  port  of  Sunderland,  and  of  the  conversation  and  circum- 
stances attending  the  making  the  charter-party  in  the  declaration  men- 
tioned,— thirdly,  that  the  construction  put  by  the  judge  upon  the 
charter-party  was  not  the  correct  construction  in  point  of  law."  Ro- 
bertson V.  Jackson,  2  C.  B.  412  (E.  C.  L.  R.  vol.  52),  Leidemann,  App., 
Schnltz,  Resp.,  14  C.  B.  38  (E.  C.  L.  R.  vol.  78),  and  Harrison  v.  Drees- 
man,  23  Law  Journ.  Exch.  210,  were  referred  to. 

WaUon^  Hugh  HiUy  and  Milward^  showed  cause. — The  evidence  pro- 
posed to  be  given  on  the  part  of  the  defendants  was  properly  rejected  ; 
its  object  being,  as  reported  by  the  learned  judge,  to  put  a  construction 
npon  the  charter-party  different  from  that  which  its  words  import.  The 
contract  was,  to  load  '*  a  full  and  complete  cargo  of  coke,  to  be  loaded 
in  regular  turn," — not  any  particular  sort  of  coke.  It  will  be  contend- 
ed, that,  because  Morrison's  Burn  Moor  coke  was  mentioned  at  or  about 
the  time  of  the  contract,  the  contract  is  to  be  read  as  if  it  were  for  the 
loading  of  a  cargo  of  coke  of  that  description,  and  no  other ;  and  that 
VOL.  xvni. — 11 
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the  coke  was  to  be  put  on  board,  not  according  to  the  regular  turn  of  the 
vessel  in  the  dock,  but  according  to  her  turn  of  entry  in  Morrison's 
book.  This,  it  is  submitted,  would  be  giving  the  contract  a  totally  dif- 
ferent-aspect. At  Newcastle,  the  loading  of  coal  is  regulated  by  an  act 
of  8  &  9  Vict.  c.  Ixxiii.,  and  by  the  usage  of  the  locality  the  course  of 
*  proceeding  with  regard  to  the  loading  of  coke,  though  not  the  subject 
♦9911  ^^  statutory  regulations,  is  substantially  the  same:  *but  there  is 

^  no  turn-act  as  applicable  to  the  Wear.  It  appeared,  however,  at 
the  trial,  that  there  is  a  turn-book  kept  at  the  south  dock  at  Sunderland 
according  to  which  the  Forerunner  should  have  been  loaded.  [Cress- 
well,  .J. — The  argument  on  the  part  of  the  defendants  will  be,  that  the 
phrase  " regular  turn"  is  ambiguous :  they  contend  that  it  means  "turn 
m  the  coke  manufacturer's  book ;"  whereas  you  insist  that  it  means 
"turn  at  the  dock.**]  Is  it  submitted  that  there  is  no  ambiguity  on  the 
face  of  the  charter-party.  It  is  open  to  the  defendants  to  show,  when 
the  contract  uses  the  term  "  coke,**  generally,  by  parol  evidence,  that  a 
particular  description  of  coke  was  intended'?  [Cresswell,  J. — K 
"  turn* '-in  this  charter-party  means  turn  in  the  coke  manufacturer's  turn- 
book,  and  that  book  shows  the  particular  description  of  coke  which  was 
meant,  that,  I  apprehend,  would  let  in  the  explanation.]  Evidence  of 
the  general  custom  of  the  port  no  doubt  would  be  admissible.  But  here 
it  is  not  sought  to  apply  a  fixed,  invariable  custom,  but  something  that 
is  to  vary  according  to  the  caprice  of  the  contracting  parties.  It  is 
unnecessary  to  refer  to  the  cases  which  show  that  particular  usages  or 
•understandings  of  a  given  trade  or  place  are  to  be  considered  as  incor- 
porated into  contracts  made  in  reference  thereto.  That  which  is  here 
sought  is,  to  explain  the  contract  by  some  book  which  is  kept,  not  at  the 
place  of  loading,  but  elsewhere.  By  what  authority  is  the  particular 
description  of  coke  entered  in  the  book  ?  [Cresswell,  J. — By  what 
authority  is  the  "turn**  entered  in  the  dock  turn-book?  What  does 
"  regular  turn"  mean  ?]  It  is  in  truth  insensible.  [Cresswell,  J. — 
The  contract  then  becomes  a  contract  to  load  in  a  reasonable  time.  What 
is  a  reasonable  time  ?]  That  must  depend  on  circumstances.  The  con- 
struction contended  for  on  the  other  side  is  most  unreasonable :  the  ship- 
♦9951  ^^^®^  ^^  ^^  means  of  *knowing  what  contracts  the  coke  manu- 

■*  faeturer  may  have  entered  into. 
8.  Temple  and  Udall,  in  support  of  the  rule. — The  evidence  which 
was  tendered,  and  rejected  by  the  learned  judge,  was  tendered  for  the 
purpose  of  showing  that  the  Forerunner  had  been  loaded  within  a  rea- 
sonable time,  and  in  her  regular  turn  according  to  the  custom  of  the 
port.  [Cresswell,  J. — Were  you  not  seeking  to  add  by  parol  to  the 
written  contract  something  which  was  said  at  the  time  the  contract  was 
made  ?]  In  Leidemann,  App.,  Schultz,  Resp.,  14  C.  B.  38  (E.  C.  L. 
R.  vol.  78),  by  a  charter-party,  the  ship  was  to  proceed  to  Newcas- 
tle, and,  on  arrival  there,  "  be  ready  forthwith,  in  regular  turns  of  load- 
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ingy  to  take  on  board  a  full  and  complete  cargo  of  four  keels  of  coalsj 
and  the  remainder  coke:"  and  it  was  held,  that,  though  there  is  no 
statutory  regulation  as  to  the  loading  of  coke  at  Newcastle,  evidence 
which  was  offered  to  show  that  the  usage  or  practice  there  was,  to  load 
cole  ^^  in  turn,"  in  the  same  manner  as  coal  was  loaded  under  the  act 
of  parliament,  was   improperly  rejected.     Jervis,  C.    J.,  there  says : 
^^  When  it  is  known*  that  there  is  an  act  of  parliament  which  regulates 
the  loading  of  coal  at  Newcastle,  and  that  the  Tyne  is  full  of  ships 
waiting  to  receive  coke  as  well  as  coal,  one  would  expect  to  find  some 
local  usage  to  regulate  the  loading  of  coke :  therefore  I  think  that  a 
charter-party  providing  for  the  reception  of  a  cargo  of  coals  and  coke 
^  in  regular  turns  of  loading,'  presents  such  an  ambiguity  as  to  let  in  / 
evidence  to  show  that  the  parties  meant,  as  to  the  coal,  the  turn  of  load- 
ing provided  for  by  the  act  of  parliament,  and^  as  to  the  coke,  the  turn 
of  loading  established  by  the  practice  of  the  port.     I  therefore  think  the 
evidence  was  improperly  rejected.     The  case  is  very  similar  in  principle 
to  that  of  Robertson  v.  Jackson,  2  C.  B.  412  (E.  C.  L.  R.  vol.  52), 
where  this  court  had  to  put  a  *construction  upon  the  expression  r^^noo 
*  in  turn  to  deliver,'  in  a  charter-party,  and  also  to  those  other  ^ 
cases  of  contracts  containing  terms  which  import  something  not  expressed 
on  the  face  of  them."     [Cresswell,  J. — You  want  something  more  than 
Leidemann  v.  Schultz  to  help  your  argument.]     The  defendants  were 
prepared  to  show  that  freights  were  always  regulated  by  the  knowledge 
of  the  description  of  coal  or  coke  intended  to  be  shipped ;  and  that  the 
plaintiffs,  at  the  time  this  contract  was  entered  into,  availed  themselves 
of  the  opportunity  of  going  to  Morrison's  office  to  ascertain  if  it  would 
be  a  long  or  a  short  turn.     What  was  there  to  prevent  them  from  giving 
evidence  that  this  was  part  of  the  bargain  ?     The  letter  of  the  14th  of 
July  shows  that  the  plaintiffs  perfectly  well  understood  what  was  meant 
by  "turn."     It  clearly  was  competent  to  the  defendants  to  show,  that, 
according  to  the  understanding  and  meaning  of  the  parties,  ^'  regular 
turn  to  load"  referred  to  the  course  of  the  manufacturer  who  was  to  sup- 
ply the  article, — the  turn  in  which  the  ship  could  be  loaded  with  the 
description  of  coke  contemplated.     No  turn  could  be  obtained  without 
having  the  name  of  the  coke  manufacturer.     The  case  of  Robertson  v. 
Jackson  is  very  much  in  point.     There,  by  a  charter-party.  A.,  the 
owner,  agreed  that  the  ship  should  proceed  to  the  Tyne,  and  there  load 
a  cargo  of  coals,  and  proceed  therewith  to  Algiers,  and  deliver  the  same 
there,  on  payment  of  certain  freight.     B.,  the  charterer,  engaged  that 
the  vessel  should  be  unloaded  at  a  certain  average  rate  per  day,  and 
that,  if  detained  for  a  longer  period,  he  would  "  pay  for  such  detention 
at  the  rate  of  5L  per  day,  to  reckon  from  the  time  of  the  vessel  being 
ready  to  unload,  and  in  turn  to  deliver,**     According  to  the  general 
regalations  of  the  port  of  Algiers,  vessels  may  commence  unloading  as 
soon  as  they  enter  within  the  mole :  but,  by  a  special  regulation  of  the 
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♦994.1  ^^®^^^  government,  coals  destined  for  the  use  of  *the  marine 
■*  department  are  required  to  be  unloaded  at  a  particular  spot,  and 
in  a  given  order.  It  was.  held,  that  evidence  was  admissible  to  show 
that  the  words  "in  turn  to  deliver"  had  by  the  usage  of  the  particuk 
trade  acquired  a  known  meaning  in  reference  to  this  special  regulation 
with  respect  to  coals  for  the  use  of  the  French  marine  department, 
although  A.  was  not  cognisant  of  the  fact  that  the  coals  had  been  shaped 
under  a  contract  with  the  French  government ;  and  that  the  special  regu- 
lation as  to  the  unloading  of  coals  for  the  French  marine  department, 
was  to  be  considered  one  of  the  regulations  of  the  port,  binding  upon  all 
vessels  entering  the  port.  It  is  not  sought  to  import  any  term  or  con- 
dition which  is  not  in  reality  expressed  in  the  charter-party.  The  pro- 
vision is,  that  the  ship  shall  be  loaded  "  in  the  customary  manner,  in 
regular  turn."  Whatever,  therefore,  is  the  customary  manner,  in  regn- 
lar  turn,  is  in  truth  a  part  of  the  express  terms  of  the  contract  Then, 
what  is  to  prevent  the  defendants  from  showing  that  it  is  a  part  of  the 
customary  manner  of  loading  in  regular  turn,  to  load  according  to  the 
turn-book  of  some  manufacturer  named  at  the  time  of  the  contract  ? 

Jervis,  C.  J. — This  case  is  not  entirely  free  from  difficulty :  but,  upon 
the  whole,  I  am  of  opinion  that  there  should  be  a  new  triaL  We  all 
concur  in  thinking  that  the  point  made  by  Mr.  Temple  at  the  trial,  in 
the  precise  terms  of  the  judge's  note,  cannot  be  supported ;  that  the 
construction  of  the  charter-party  does  not  depend  upon  the  mentioning 
the  name  of  the  coke  manufacturer  at  the  time  of  the  contract :  and  ire 
are  disposed  to  construe  the  note  made  by  the  learned  judge  with  all  the 
strictness  of  a  bill  of  exceptions,  as  it  was  corrected  and  assented  to  by 
the  defendants'  counsel  at  the  trial.  Dealing  with  it,  therefore,  exactly 
as  if  we  were  adjudicating  upon  the  strict  and  literal  terms  of  a  bill  of 
HinntTi  ^exceptions,  we  are  of  opinion  that  the  contract  cannot  be  quali- 
'  -'  fied  in  the  manner  suggested.  But  the  question  is,  what  is  the 
meaning  of  the  expression  *'  to  be  loaded  in  regular  turn,"  with  reference 
to  the  breaches  assigned  in  the  declaration.  I  must  confess  I  do  not  see 
any  very  sufficient  evidence  of  the  breach  that  the  Forerunner  was  not 
loaded  in  regular  turn  according  to  the  terms  of  the  charter-party.  The 
defendants  might,  if  they  had  been  allowed  to  go  into  evidence  upon 
the  subject,  have  shown  that  the  ship  was  loaded  in  regular  turn  accord- 
ing to  the  custom  or  usage  of  the  port.  It  seems  to  me  that  the  justice 
of  the  case  will  be  best  answered  by  making  the  rule  absolute  for  a  new 
trial,  on  payment  of  costs. 

Gresswell,  J. — I  am  of  the  same  opinion.  With  regard  to  the  ruling 
of  Mr.  Baron  Martin,  I  think  it  ought  to  be  looked  at  as  if  we  were 
dealing  with  h  bill  of  exceptions.  It  is  impossible  to  say  that  the  evi- 
dence proposed  to  be  given  by  Mr.  Temple  would  not  be  introducing 
into  the  written  contract  something  that  was  inconsistent  with  it, — ^that 
is  to  say,  the  mentioning  the  name  of  the  coke  manufacturer, — ^which 
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passed  by  parol  between  the  parties  at  the  time  the  contract  was  entered 
into.  I  think  the  learned  Baron  was  quite  right  in  refusing  to  admit 
endence  to  control  or  vary  the  contract,  such  as  that  which  was  ten- 
dered. As  to  the  other  point, — and  I  dare  say  it  was  the  main  point 
the  parties  intended  to  fight, — I  think  the  verdict  was  not  quite  satis- 
factory upon  the  question  whether  or  not  the  vessel  was  loaded  in  a 
reasonable  time.  I  therefore  think  there  ought  to  be  a  new  trial,  on 
payment  of  costs. 

Crowbbr,  J. — Seeing  the  manner  in  which  the  objection  was  taken, 
I  think  it  must  be  looked  at  strictly :  and  so  looking  at  it  I  am  of  opi- 
nion that  the  ruling  of  the  learned  judge  was  quite  correct.  Bat  I  also 
agree  *with  my  Lord  and  my  Brother  Oresswell,  that  the  plain-  r^oofi 
iifb  failed  to  establish  the  case  which  they  were  bound  to  make  ^ 
out,  to  entitle  them  to  succeed,  viz.  that  the  defendants  broke  their  con- 
tract to  load  a  cargo  of  coke  in  the  customary  manner,  in  regular  turn. 
Now,  '^  in  regular  torn"  must  mean  something :  the  expression  cannot 
have  been  introduced,  as  the  plaintiiTs*  counsercontend,  for  no  purpose. 
I  am  not  satisfied  that  the  verdict  is  right,  and  therefore  I  agree  that 
there  should  be  a  new  trial. 

WiLLKS,  J. — I  am  of  the  same  opinion.  I  wish  merely  to  add  that 
by  the  mention  of  the  name  of  the  coke  manufacturer  at  the  time  it  is 
entered  into^  does  not  influence  my  decision. 

Rule  absolute,  on  payment  of  costs. 


LOUIS,  COUNT  PIANCIANI,  v.  THE  LONDON  AND  SOUTH 
WESTERN  RAILWAY  COMPANY.    May  6. 

To  a  eonnt  ebarging  the  defendants,  common  oarrien  by  railway  from  London  to  Soathamptoa 
and  thenee  to  Jersey  by  steam-vessels,  charging  them  with  the  loss  of  a  passenger's  portman- 
tsM,— the  defendants  pleaded  that  the  goods  oontained  in  the  portmanteau  were  writings, 
•Qksi  fws,  and  lace,  within  the  metning  of  the  Carriers'  Act,  11  G.  4  and  1  W.  4,  o.  68,  and 
eiceeded  the  ralne  of  10/.,  and  were  delivered  by  the  plaintiff  to  the  defendants,  "then  being 
MBaen  carriers  by  land  for  hire,  to  be  carried  by  them,  as  snoh  carriers  by  land,  over  their 
isid  rulway ;"  that  such  delivery  was  made  to  the  servants  of  the  defendants ;  that,  at  the  time 
of  laeh  delivery,  the  valae  and  nature  of  the  said  goods  were  not  declared  by  the  plaintiff; 
ud  that  the  non-delivery  of  the  said  goods  to  the  plaintiff  in  the  count  complained  of  was  by 
Ruon  cf  the  same  being  lost  by  the  defendants  out  of  their  possession  while  the  same  were 
•poo  the  railway  of  the  defendants,  and  in  their  possession  and  under  their  care  cu  tueh  car- 
n«n  fry  land  as  aforesaid : — Held,  a  good  plea. 

To  a  eofont  alleging  that  the  plaintiff  became  a  passenger  by  the  defendants'  railway  and  steam- 
Tsisel  from  London  to  Jersey,  and  charging  that  the  defendants  refused  to  carry  his  portman- 
teau, containing  articles  of  wearing  apparel,  paper  writings,  and  documents, — the  defendants 
pleaded  a  similar  plea  to  the  above : — Held,  bad  on  demurrer,  the  count  not  alleging  a  Ion  of 
the  package. 

Where  two  pleas  are  demurred  to,  and  the  demurrer  fails  as  to  one,  and  the  defendant  elects  to 
aaeod  the  other,  the  only  rule  the  court  can  pronounce  is,  a  rule  for  the  defendant  to  be  at 
liberty  to  amend. 

This  was  an  action  against  the  London  and  Soutli  Western  Railway 
Company  for  the  loss  of  a  passenger's  luggage. 
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*097i  *The  first  count  of  the  declaration  stated,  that  the  defendants 
^  were  the  owners  and  proprietors  of  a  railway  from  a  place  or  rail- 
way station  called  the  Waterloo  Station,  in  the  county  of  Surrey,  to  the 
port  of  Southampton,  and  also  were  possessed  of  certain  steam-vessels 
for  navigating  between  the  port  of  Southampton  aforesaid,  and  one  of 
the  Channel  Islands,  called  Jersey,  and,  at  the  time  of  the  committing 
the  grievances  thereinafter  mentioned,  the  defendants  were  common  car- 
riers for  hire  in  and  upon  the  said  railway,  and  in  and  by  the  said  steam- 
vessels,  from  the  said  Waterloo  Station  aforesaid  to  Jersey  aforesaid ; 
that  the  plaintiff,  on  the  8th  of  June,  1855,  became  a  passenger,  at  the 
said  Waterloo  Station,  to  be  carried  and  conveyed,  together  with  his 
luggage,  from  thence  to  Jersey  aforesaid ;  that  the  defendants,  &s  such 
common  carriers  as  aforesaid,  received  the  plaintiff  and  his  luggage,  con- 
sisting, amongst  other  things,  of  two  portmanteaux  and  a  hat-box,  to  be 
safely  and  securely  kept  and  carried  by  the  defendants,  as  such  carriers, 
from  the  Waterloo  Station  aforesaid  along  their  railway,  and  by  their 
said  steam-vessels,  to  Jersey  aforesaid,  and,  on  the  arrival  of  the  plaintiff 
at  Jersey  aforesaid,  to  be  forthwith  delivered  to  him ;  that  thereupon  it 
became  and  was  the  duty  of  the  defendants  to  use  due  and  proper  care 
that  the  plaintiff  and  his  said  luggage  should  be  safely  and  securely  car- 
ried and  Conveyed  from  the  -said  Waterloo  Station  to  Jersey  aforesaid, 
and  that  the  plaintiff's  luggage  should  be  delivered  to  him  as  aforesaid : 
and,  although  the  defendants,  as  such  carriers,  then  had  and  received 
the  said  luggage  for  the  purpose  aforesaid,  and  although  the  defendants 
conveyed  the  plaintiff  to,  and  he  arrived  at,  Jersey  aforesaid,  on  the  9th 
June,  1855 ;  yet  the  defendants,  not  regarding  their  duty  in  that  behalf, 
did  not  use  due  and  proper  care  in  and  about  the  carriage,  conveyance, 
*99«1  *^^  delivering  of  the  plaintiff's  luggage,  *but  so  negligently  con- 
^  ducted  themselves  with  respect  thereto,  that,  by  and  through  the 
negligence,  carelessness,  and  default  of  the  defendants  in  the  premises, 
the  luggage  of  the  plaintiff  was  not  safely  and  securely  carried  and  con- 
veyed to  and  delivered  by  the  defendants  to  the  plaintiff  at  Jersey  on 
his  arrival  there  as  aforesaid,  according  to  the  duty  of  the  defendants 
in  that  behalf,  but,  on  the  contrary,  by  and  through  the  carelessness, 
negligence,  and  default  of  the  defendants,  a  part  of  his  said  luggage,  to 
wit,  one  of  the  said  portmanteaux,  and  the  said  hat-box,  and  the  goods 
therein  contained,  being  of  the  value  of  1007.,  were  for  a  long  space  of 
time,  to  wit,  from^the  said  9th  of  June,  to  the  15th  of  June,  then  next, 
wholly  lost  to  the  plaintiff,  and  the  plaintiff  was  deprived  of  the  use, 
enjoyment,  and  possession  of  the  same  during  the  time  aforesaid,  and 
another  part  of  the  said  luggage,  to  wit,  the  other  of  the  said  portman- 
teaux, and  the  goods  therein  contained,  being  of  the  value  of  25002.,  were, 
on  the  said  9th  of  June,  and  from  thence  hitherto  had  been,  also  wholly 
lost  to  the  plaintiff,  &c.,  &c. 

The  second  count  stated  that  the  defendants  were  common  carriers  of 
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passengers  and  their  luggage  from,  &c.,  to,  &c.,  for  hire  and  reward  to 
them  in  that  behalf;  that  the.  plaintiff  was  desirous  of  becoming  a  pas- 
senger, and  of  being  carried  and  conveyed,  together  with  his  luggage, 
in  and  by  the  said  railway  carriages  and  steam-vessels  from  Waterloo 
Station  aforesaid  to  Jersey  aforesaid ;  that  the  plaintiff  paid  the  passage- 
money  requisite  to  entitle  him  to  be  so  carried  and  conveyed,  and  to 
have  his  luggage  carried  and  conveyed  with  him,  from  Waterloo  Station 
aforesaid  to  Jersey  aforesaid ;  that  the  defendants  received  him  and  his 
luggage,  amongst  other  things,  a  certain  portmanteau  containing,  &c., 
and  it  became  their  duty  to  carry  the  said  portmanteau,  together  with 
him  the  plaintiff,  from,  &c.,  to,  &c. ;  and  the  *plaintiff  did  all  r+oog 
things  necessary,  and  everything  happened,  to  entitle  him  the  ^ 
plaintiff  to  have  the  said  portmanteau  so  carried  with  him  as  aforesaid : 
yet  the  defendants*  did  not  nor  would  carry  the  same,  but  wholly  neg- 
lected so  to  do,  and  therein  made  default. 

The  third  count  was  in  detinue  for  one  portmanteau,  containing  wear- 
ing apparel,  &c. 

The  defendants  pleaded, — fourthly,  as  to  so  much  of  the  first  count 
as  relates  to  the  goods  contained  in  the*  portmanteau  in  that  count 
secondly  mentioned,  that  the  said  goods  were  writings,  silks,  furs,  and 
lace  within  the  meaning  of  the  act  thereinafter  mentioned,  and  were 
contained  in  one  package  or  parcel,  viz.  the  said  portmanteau,  and 
exceeded  in  value  lOZ. ;  that  the  said  goods  in  the  said  package  were, 
after  the  coming  into  effect  of  the  7  G.  4  &  1  W.  4,  c.  68,  comm9nly 
called  the  Carriers'  Act,  delivered  by  the  plaintiff  to  the  defendants, 
then  being  common  carriers  by  land  for  hire,  to  be  carried  by  them,  as 
such  carriers  by  land,  over  their  said  railway  in  the  first  count  mentioned, 
and  that  the  receipt  thereof  by  the  defendants,  as  in  the  first  count 
mentioned,  was,  by  reason  of  such  delivery,  and  not  otherwise ;  that 
such  delivery  was  made  to  the  servants  of  the  defendants ;  and  that,  at 
the  time  of  such  delivery,  the  value  and  nature  of  the  said  goods  were 
not  declared  by  the  plaintiff,  then  being  the  person  delivering  the  same, 
and  that  the  non-delivery  of  the  said  goods  to  the  plaintiff  in  the  said 
first  count  complained  of,  was  by  reason  of  the  same  being  lost  by  the 
defendants  out  of  their  possession  while  the  same  were  upon  the  said 
railway  of  the  defendants,  and  in  their  possession  and  under  their  care 
is  such  carriers  by  land  as  aforesaid. 

Sixthly,  as  to  so  much  of  *the  second  count  as  related  to  the  said 
articles  of  wearing  apparel,  and  the  said  papers,  writings,  and  documents 
in  that  count  mentioned,  that  '''the  said  articles  of  wearing  apparel  r^oon 
were  silk,  furs,  and  lace,  and  that  the  said  papers,  writings,  and  ^ 
documents,  were  writings  within  the  meaning  respectively  of  the  act 
thereinbefore  mentioned,  and  were  contained  in  one  package  or  parcel, 
^.  the  said  portmanteau,  and  exceeded  in  value  lOZ. ;  that  the  same 
were,  after  the  coming  into  operation  of  the  act  in  the  fourth  plea  men- 
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tioned,  delivered  by  the  plaintiff  to  the  defendants,  then  being  common 
carriers  by  land,  for  hire,  to  be  carried  by  them  as  such  carriers  bj 
land  apon  a  certain  railway,  and  that  the  receipt  thereof  by  the  defend 
ants  in  the  said  second  count  mentioned,  was,  by  reason  of  such  deliver j 
and  not  otherwise ;  that  such  delivery  was  made  to  the  servants  of  the 
defendants ;  and  that,  at  the  time  of  such  delivery,  the  value  and  nature 
of  the  articles  aforesaid  were  not  declared  by  the  plaintiff,  then  being 
the  person  delivering  the  same;  and  that  the  non-delivery  of  the -said 
articles  to  the  plaintiff  in  the  said  second  count  complained  of,  was,  by 
reason  of  the  same  being  lost  by  the  defendants  out  of  their  possession 
while  the  same  were  upon  the  said  railway  of  the  defendants,  and  in 
their  possession,  and  under  their  care,  as  such  carriers  by  land  as  afore- 
said. 

The  plaintiff  demurred  to  the  fourth  and  sixth  pleas  on  the  ground 
that  "  the  carriers'  act  does  not  exempt  carriers  from  liability,  unless  a 
notice  be  affixed  in  their  receiving-house,  of  the  rate  of  charge  at  "which 
the  excepted  articles  mentioned  in  the  act  are  to  be  carried ;  and  that 
no  such  notice  is  alleged  in  the  plea  to  have  been  affixed  in  the  present 


case." 


*9<in      -^*^^j  1^  support  of  the  demurrer.(a) — In  Baxendale  *v.  Hart, 

-*  6  Exch.  769, t  the  Exchequer  Chamber  held  that  a  person  who 

delivers  to  a  carrier  goods  of  the  description  mentioned  in  the  11  G.  4 

*9^51  &  1  W*  ^9  <5.  68,  s.  1,(J)  must,  in  order  to  fix  the  carrier  with 

-*  ^responsibility  for   their  loss,  declare  to  him  the  nature  and 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

At  to  the  fourth  plea,—*'  I.  That  the  carriers'  act,  1 1  G.  4  A  1  W.  4,  c  08,  does  not  exempt  a 
carrier  from  liability,  anless  a  notice  be  affixed  in  his  receiving-honse  of  the  rate  of  charge  at 
which  the  excepted  articles  mentioned  in  the  act  are  to  bo  carried ,:  and  that  no  snch  notice  is 
alleged  in  the  plea  to  have  been  affixed  in  the  present  case.  2.  That  the  contract  suted  in  the 
first  connt  was4Ui  entire  indivisible  contract :  and  that  the  exception  in  the  carriers'  act  doee  not 
apply  to  such  contract.  3.  That  the  defanlt  of  the  defendants  complained  of  in  thiU  part  of  the 
first  connt  to  which  the  fourth  plea  is  pleaded,  was  a  loss  to  the  plaintiff  of  the  goods  mentioned 
in  the  introductory  part  of  the  fourth  plea,  and  not  a  loss  or  non -delivery  by  the  defendants;  and 
that  the  fourth  plea  shows  no  ground  of  justificatitm  for  such  loss  to  the  plaintiff." 

As  to  the  sixth  plea, — "  1.  2.  ^the  same  as  above).  3.  That  the  default  of  the  defendants  com- 
plained of  in  that  pnrt  of  the  second  count  to  which  the  sixth  plea  is  pleaded,  was  the  not 
carrying  goods  received  by  them  as  common  carriers  for  the  purpose  of  being  carried ;  and  tiiat 
the  justification  pleaded  is  no  answer  to  such  riolation  of  their  duty  as  common  carriers,  nor  is  it 
pleaded  as  such  answer,  but  to  a  supposed  non-delivery  of  which  the  plaintiff  does  not  complain 
in  the  second  count,  to  which  the  sixth  plea  is  pleaded.  4.  That  the  carriers'  act  does  not 
exempt  the  defendants  from  their  obligation  to  carry  the  plaintiff's  goods,  even  though  it  may 
exempt  them  from  liability  for  the  losa  of  such  goods,  where  their  value  hss  not  been  declared.* 

(b)  The  first  section, — after  reciting  that,  "by  reason  of  the  frequent  practice  of  bankers  and 
others  of  sending  by  the  public  mails,  stage-coaches,  wagons,  vans,  and  other  public  eoDTcy- 
ances  by  land  for  hire,  parcels  and  packages  containing  money,  bills,  notes,  jewellery,  and  other 
articles  of  great  value,  in  small  compass,  much  valuable  property  is  rendered,liable  to  depreda- 
tion, and  the  responsibility  of  mnil-eon tractors,  stage-coach  proprietors,  and  common  curriers  for 
hire  is  greatly  increased ;  and  that,  through  the  fluent  omissions  by  persons  sending  raeh 
parcels  and  packages  to  notify  the  value  and  nature  of  the  contents  thereof,  so  as  to  enable  sneh 
mail-eontractorsj  stage-coach  proprietors,  and  other  common  carriers,  by  due  diligence,  to  protect 
themnolves  against  losses  arising  from  their  legal  responsibility,  and  the  difficulty  of  fixing  par- 
ties with  knowledge  of  notices  published  by  such  mail-eontraetors,  stage-ooaeh  proprietorsi  mad 
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valne  of  the  goods  at  the  time  of  their  delivery,  whether  it  takes  place 
at  his  office,  or  on  the  road,  or  elsewhere ;  and  that,  if  no  such  decla- 
ration he  made,  the  omission  *of  the  carrier  to  affix  in  his  office  r^eooo 
the  notice  required  by  that  statute,  will  not  render  him  responsi-  '- 
ble.  The  plea  therefore  cannot  be  said  to  be  bad  on  the  first  ground. 
But  the  real  question  is,  whether  the  carriers'  act  protects  the  carrier 
where  he  makes  a  contract  to  carry  both  by  land  and  by  water.  It  is 
submitted  that  the  statute  applies  only  to  cases  where  the  termini  from 
and  to  which  the  carrier  professes  to  carry  are  both  in  land.  The  sta- 
tute addresses  itself  entirely  and  exclusiyely  to  carriers  by  land ;  and 
the  carrier  has  no  right  to  split  the  contract,  and  say  that  he  makes  a 
different  contract  for  that  portion  of  the  journey  which  is  by  water  from 
that  which  is  to  be  performed  on  land.  [Jeryis,  C.  J. — The  question 
was  raised,  but  not  decided,  in  this  court,  in  Benett  v.  The  Peninsular 
and  Oriental  Steamboat  Company,  6  C.  B.  775  (E.  C.  L.  R.  vol.  60).] 
All  the  provisions  of  the  act  are  referable  to  contract  for  land  carriage 
within  the  realm.  [Cresswell,  J, — Would  not  a  mail-contractor  or 
carrier  between  London  and  Dublin  be  within  the  protection  of  the  act  ?] 
Suppose  a  package  is  delivered  to  the  company  at  Jersey,  where  they 

other  eommon  eairien,  with  the  iotent  to  limit  inch  responsibilitj,  they  have  become  exposed  to 
great  aod  nnavoidHble  risks,  and  have  thereby  auabiined  heavy  losses/'— enacta,  "that,  from  and 
•fter  the  paasiDg  of  this  not,  no  raail-contractory  stage-eoach  proprietor,  or  other  common  carrier 
hy  land  for  hire,  shall  be  liable  fur  the  loss  of  or  injury  to  any  article  or  articles  or  property  of 
t:ie  deseriptions  following,  that  is  to  say,  gold  or  silver  coin  of  this  realm  or  of  any  foreign  state, 
&r  any-  gold  or  silver  in  a  mannfsctured  or  unmannfaotnred  state,  or  any  precious  stones, 
jewellery,  watches,  doekn,  or  time-pieces  of  any  description,  trinkets,  bUls,  notes  of  the  Qovemor 
and  Company  of  the  Bunk  of  England,  Scotland,  and  Irelai^d,  respectively,  or  of  any  other 
Iwok  io  Great  Britain  or  Ireland,  orders,  notes,  or  securities  for  payment  of  mondy,  English  or 
f  >reign,  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate, 
or  plated  articles,  glass,  china,  i^ilks  in  a  manufactured  or  unmanufactured  state,  and  whether 
vruaght  up  or  not  wrought  up  with  other  materials,  furs,  or  laee,  or  any  of  them,  contained 
h  any  parcel  or  package  which  shall  have  been  delivered  either  to  be  carried  for  hire  or  to 
aeeompiiny  the  person  of  any  pnnaenger  in  any  mail  or  stage-coach  or  other  "public  conveyance, 
when  the  value  of  such  article  or  articles  or  property  aforesaid  contained  in  such  parcel  or 
package  »hall  exceed  the  sum  of  102.,  unless  at  the  time  of  the  delivery  thereof  at  the  office, 
Warehouse,  or  receiving-houoe  of  such  maiUcontraotor,  stage-coach  proprietor,  or  other  common 
ORrrier.  or  tn  bis.  her.  or  their  book-keeper,  coachman,  or  other  servant,  for  the  purpose  of  being 
cairied,  or  of  accompanying  the  person  of  any  passenger  as  aforesaid,  the  value  and  nature 
of  inch  article  ur  articles  or  property  shall  have  been  declared  by  the  person  or  persons  send- 
inv  or  delitering  the  same,  and  cuch  increased  charge  as  hereinafter  (s.  2)  mentioned,  or  an 
ra^aireroent  to  pay  the  same,  be  accepted  by  the  person  receiving  such  parcel  or  package." 

The  2d  sectiuo  empowers  the  carrier  to  demand  an  increased  rate  of  charge  for  the  convey- 
ancA  nf  parcels  containing  any  of  the  articles  above  specified,  notice  thereof  being  affixed 
n  biK  office  or  warehouse:  "and  all  persons  sending  or  delivering  parcels  or  packages 
eonruning  such  valuable  articles  as  aforesaid  at  such  office  shall  be  bound  by  such  notice,  without 
fariker  pro<if  uf  the  same  hoving  come  to  their  knowledge." 

Section  4.  "  Provided  always,  and  be  it  enacted,  that,  from,  Ac,  no  public  notice  or  declara- 
tinn  heretofore  made  or  hereafter  to  be  made,  shall  be  deemed  or  oonsimed  to  limit  or  in 
anyirii<e  nfTeet  the  liability  at  common  law  of  any  mail-contractors,  stage-coach  proprietors,  or 
•(thcr  pulilic  common  carriers  as  aforesaid,  for  or  in  respect  of  any  articles  or  goods  to  be  carried 
in<l  ronveved  by  them ;  but  that  all  and  every  such  mail-contractors,  Ac,  shall,  from,  Ac,  be 
ItiHU  «f  Kt  the  common  law  to  answer  for  the  loss  of  aay  [or]  injury  to  any  artioles  and  goods  in 
rvjipert  whereof  they  may  not  be  entitled  to  the  benefit  of  this  act,  any  public  notice  or  declara- 
ti«iD  hy  them  made  and  given  contrary  thereto,  or  in  anywise  limiUng  such  liability,  notwith« 
funding.** 
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have  no  receiving-house.  [Cresswell,  J. — Why  should  we  assume  that 
the  company  have  do  receiving-house  in  Jersey  ?]  Then,  the  defendants 
should  have  negatived  by  their  plea  anything  like  gross  negligence :  in 
*9^4.1  ^^^^^i  *they  should  have  incorporated  therein  the  proviso  con- 
^  tained  in  the  8j;h  8ection.(a)  [Jervis,  C.  J. — That  is  never  done.] 
The  sixth  plea  is  clearly  no  answer  to  the  second  count.  That  count 
complains,  not  of  the  non-delivery  of  the  portmanteau,  but  that  the 
defendants  declined  to  carry  it,  which  they  had  no  right  to  do. 

JB,  J.  Mills  (with  whom  were  the  Attorney-General  and  Byles^  Serjt), 
contri.(6) — [Jbrvis,  C.  J. — We  think  the  defendants  are  entitled  to 
succeed  on  the  fourth  plea :  but,  as  to  the  sixth,  they  had  better 
amend.] 

Mills  accepted  the  leave  to  amend  the  sixth  plea,  but  submitted  that 
the  defendants  were  entitled  to  judgment  on  the  demurrer  to  the  fourth 
plea. 

Cresswell,  J. — There  can  be  no  judgment  at  all  where  the  case 
stands  over  for  amendment.  Rule  to  amend. 

(a)  Which  enacts  ae  follows : — "  Provided  also,  and  be  it  further  enacted,  that  nothing  in  thii 
act  shall  be  deemed  to  protect  any  mail-contractor,  stage-coach  proprietor,  or  other  common 
carrier  for  hire,  from  liability  to  answer  for  loss  or  injury  to  any  goods  or  articles  what«oererf 
arising  from  the  felonious  acts  of  any  coachman,  guard,  book-keeper,  porter,  or  other  serrant  in 
his  or  their  employ,  nor  to  protect  any  such  coachman,  guard,  book-keeper,  or  other  serraat 
from  liability  for  any  loss  or  injury  occasioned  by  his  or  their  own  personal  neglect  or  mis- 
conduct" 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants  were : — "  That  the  pleas 
are  good  in  substance,  and  a  complete  answer  to  so  much  of  the  first  and  second  counts  respec- 
tively as  they  are  respectively  pleaded  to ;  that  the  facts  pleaded  in  each  plea  bring  the  case 
within  the  11  Q.  4  A  1  W.  4,  c.  68,  and  exempt  the  carrier  from  liability ;  that  it  is  not  necessary 
that  the  carrier  should  have  affixed  any  notice  in  his  office, — Baxendale  v.  Hart»  6  Exch.  769  ,*t 
and  that  the  loss  is  shown  by  the  pleas  respectively  to  have  been  such  a  loss  as  is  meant  by  that 
statute,— Heam  v.  The  London  k  South  Western  Railway  Company,  10  Exch.  793."! 


*235]       *HENRY  HOUGHTON  v.  K(ENia    AprU  18. 

In  an  action  for  rent  upon  an  indenture  of  lease,  the  defendant  pleaded  non  demisit.  The  eom- 
terpart  was  held  sufficient  evidence  of  the  demise.  The  defendant  further  pleaded  the  bank- 
ruptcy  of  the  plaintiff:  the  plaintiff  replied,  that  he  let  the  premises  to  the  defendant  as 
trustee  for  J.  S.,  and  that  he  had  no  beneficial  interest  therein,  and  was  suing  as  such  trastee: 
— Held,  that  his  being  trustee  was  not  material,  as  he  had  shown  by  parol  that  he  had  no 
beneficial  interest  in  the  premises. 

The  first  count  of  the  declaration  stated  that  the  plaintiff,  on  the 
11th  of  December,  1854,  by  deed  let  to  the  defendant  a  house  and  pre- 
mises situate  No.  90,  Grand  Junction  Terrace,  Edgeware  Road,  for 
three  years,  to  hold  from  Christmas  Day,  1854,  at  the  yearly  rent  of 
200Z.,  payable  in  twelve  equal  payments,  being  162.  13«.  4d.  on  the 
25th  day  of  each  month  in  each  year  during  the  said  term ;  and  that 
the  defendant  by  the  said  deed  covenanted  with  the  plaintiff  to  pay  to 
him  the  said  rent,  at  the  times  and  in  manner  aforesaid,  of  which  rent 
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30Z.  16«.  8<2.,  being  parcel  of  two  months'  rent,  had  become  and  was 
due,  in  arrear,  and  unpaid.   • 

There  was  also  a  count  "  for  money  payable  by  the  defendant  to  the 
plaintiff  for  the  defendant's  use,  by  the  plaintiff's  permission,  of  a 
house  and  premises  of  the  plaintiff,"  and  a  count  upon  an  account 
stated. 

The  defendant  pleaded, — ^first  (to  the  first  count),  that  the  plaintiff 
did  not  let  to  the  defendant  as  alleged, — secondly  (as  to  the  residue  of 
the  declaration),  never  indebted, — thirdly,  that  the  plaintiff,  being  a 
trader  within  and  subject  to  the  statutes  in  force  concerning  bankrupts, 
and  being  indebted  to  Stephen  Stratton  in  50Z.  and  upwards,  became 
and  was  a  bankrupt,  and  thereupon,  afterwards,  and  before  action,  the 
said  Stephen  Stratton,  being  such  creditor  of  the  plaintiff,  duly  and 
according  to  the  statute  in  such  case  made,  petitioned  the  Court  of 
Bankruptcy,  London,  being  the  proper  court  in  that  behalf,  for  an 
adjudication  in  bankruptcy  against  the  plaintiff,  upon  which  petition 
the  plaintiff  was  afterwards  duly  adjudged  bankrupt  by  the  said  court ; 
that  such  proceedings  were  thereupon  had,  '^'and  all  conditions  r^oQf^ 
precedent,  necessary  matters  and  things  in  that  behalf  were  done,  *- 
that  J.  E.,  T.  W.  B.,  and  J.  P.  F.,  were  duly  appointed,  chosen,  and 
became  assignees  of  the  estate  and  effects  of  the  plaintiff  under  his  said 
bankruptcy ;  and  that  the  contracts  in  the  declaration  mentioned  were 
made  by  and  with,  and  the  supposed  debts  therein  mentioned  became 
due  to  the  plaintiff  before  he  became  bankrupt  as  alleged, — fourthly, 
payment, — fifthly,  set-off, — sixthly,  as  to  the  first  count,  that,  before 
any  part  of  the  alleged  rent  accrued  due,  the  defendant  was  evicted 
from  the  said  house  and  premises  by  John  Bradley,  who  was  then  enti- 
tled to  the  same  by  title  paramount  to  the  title  of  the  plaintiff. 

The  plaintiff  joined  issue  on  the  first,  second,  fourth,  fifth,  and  sixth 
pleas,  and  replied  to  the  third,  that  he  let  the  house  and  premises  in 
the  first  count  mentioned,  and  permitted  the  defendant  to  use  the  house 
and  premises  in  the  second  coimt,  he  the  plaintiff  then  being,  and  as, 
trustee  of  J.  S.  Taylor,  and  that  the  accounts  in  the  declaration  men- 
tioned were  stated  with  the  plaintiff  as  such  trustee,  and  that  the  several 
moneys  in  the  declaration  became  and  were  due  from  the  defendant  to 
the  plaintiff  as  such  trustee,  and  that  the  plaintiff  was  before  and  at  the 
time  of  the  bankruptcy  entitled  to  the  whole  of  the  money  claimed  as 
such  trustee,  and  not  in  his  own  right,  and  that  he  had  not  at  the  time 
of  his  bankruptcy  any  beneficial  interest  whatever  in  the  said  money, 
or  in  any  part  thereof,  whereof  the  defendant  had  notice  before  and  at 
the  time  of  the  bankruptcy  of  the  plaintiff,  and  that  the  plaintiff  now 
sued  for  the  said  money  SrS  such  trustee,  and  not  otherwise.  Issue 
thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  the  last  term.     It  appeared  that  the  defendant  held  the  pre- 
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mises  in  question  under  a  lease  executed  by  the  plaintiff  under  a  power 
♦2^71  ^^  attorney  from  *one  Taylor,  and  that  rent  had  been  from  time 
•^  to  time  paid  (on  one  occasion  after  a  distress)  to  the  plaintiff, 
and  by  him  handed  over  to  Taylor,  who  had  the  beneficial  interest. 

In  order  to  prove  the  demise,*  Byfe«,  Serjt.,  for  the  plaintiff,  put  in 
the  counterpart  lease  signed  by  the  defendant,  and  called  upon  Atkin- 
%on^  S^rjt.,  for  the  defendant,  to  produce  the  lease.  The  lease  was  pro- 
duced, but  the  plaintiff  was  unable  to  prove  it^  for  want  of  sufficient 
evidence  of  authority. 

On  the  part  of  the  defendant,  it  was  insisted  that  the  plaintiff  was 
bound  to  prove  that  he  demised,  and  had  failed  to  do  so ;  and  that  the 
replication  to  the  third  plea  was  not  proved,  inasmuch  as  there  was  no 
declaration  of  trust  as  required  by  the  7th  section  of  the  statute  of 
frauds,  29  Car.  2,  c.  3. 

The  Lord  Chief  Justice  was*  of  opinion  (the  words  by  deed  being 
struck  out)  that  there  was  sufficient  evidence  of  the  demise,  and  that 
there  was  ample  proof  of  the  plaintiff's  fiduciary  character  to  negative 
the  right  of  his  assignees ;  and  he  directed  a  verdict  for  the  plaintiff 
for  30Z.  16«.  8(2.,  reserving  leave  to  the  defendant  to  move  to  enter  a 
nonsuit. 

Atkinson^  Serjt.,  now  moved  accordingly. — The  plaintiff  failed  to 
prove  the  demise  as  alleged.  Supposing  the  first  count  amended,  by 
striking  out  the  words  by  deed,  the  whole  contract,  consisting  of  lease 
and  counterpart,  must  be  put  in.  [Cress well,  J.,  referred  to  Roe  d. 
West  V,  Davis,  7  East,  363.]  That  was  not  an  action  for  rent,  but  an 
ejectment :  and,  if  not  distinguishable  on  that  ground,  it  is  submitted  it 
is  not  good  law ;  for,  the  distinction  in  this  respect  between  leases  and 
ordinary  indentures  is  clearly  established:  Pitman  v.  Woodbury,  8 
Exch.  4  ;t  Swatman  v.  Ambler,  8  Exch.  7  ;t  Morgan  v.  Pike,  14  C.  B. 
^QQo-i  473  (E.  C.  L.  R.  vol.  78).  Then  there  was  no  *evidence  that  the 
■*  plaintiff  was  trustee  for  Taylor.  It  is  not  every  confidence  that 
constitutes  a  trust :  a  trust  means  something  the  performance  of  which 
can  only  be  enforced  in  a  court  of  equity.  And,  to  make  a  man  a 
trustee  of  chattels  real,  the  statute  of  frauds  requires  a  declaration  of 
trust.  Here,  the  moment  the  plaintiff  had  received  this  rent,  Taylor 
might  have  brought  an  action  for  money  had  and  received.  The  mean- 
ing of  the  replication  is,  not  that  the  plaintiff  has  no  beneficial  interest, 
but  that  he  is  trustee  for  Taylor.  The  latter  part  is  material  and  tra- 
verseable.  [Crowder,  J. — That  would  be  holding  that  the  assignees 
take  something  in  which  the  bankrupt  has  no  beneficial  interest.]  The 
pleadings  should  have  been  differently  framed. 

Jbrvis,  C.  J. — The  third  plea  means,  that  the  bankrupt  had  no  bene- 
ficial interest  in  the  premises ;  and  this  was  proved.  Roe  d.  West  v. 
Davis,  7  East,  863,  is  in  point  on  the  other  part  of  the  case.  It  was 
there  held,  that,  in  ejectment  upon  a  clause  of  re-entry  in  a  lease  on 
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non-payment  of  rent,  against  the  assignee  of  the  lease,  proof  by  the 
lessor  of  the  counterpart  of  the  lease,  by  the  subscribing  witness,  is 
sufficient  proof  of  the  holding  upon  the  condition  of  re-entry  in  case  of 
non-payment  of  rent.  Lord  Ellenborough  there  says :  "  The  acknow- 
ledgment of  the  original  lessee  (from  whom  the  defendant  claims)  under 
his  seal,  that  he  held  these  premises  under  his  landlord,  upon  the  con- 
ditions and  covenants  therein  expressed,  was  sufficient  evidence  of  the 
holding  upon  such  terms,  against  one  holding  under  the  lease."  Besides, 
if  the  words  by  deed  are  struck  out,  the  first  count  is  substantially  one 
for  use  and  occupation,  and  there  was  ample  evidence  of  payment  of 
rent  by  the  defendant  to  the  plaintiff.  I  think  there  is  no  ground  for 
disturbing  the  verdict. 
The  rest  of  the  court  concurring,  Bule  refused. 


♦CHESTER  V.  WORTLEY  and  COLE.    May  8.      [*239 

StnAle,  ihftt  the  answera  to  interrogatorieB  noder  the  Common  Law  Proeedare  Act,  1854, 17  k 
18  Vict  e.  125,  s.  51,  ought  not  to  be  general,  but  should  answer,  or  assign  reasons  for  refusing 
to  answer,  eaeh  interrogatory  specifioally. 

Where  a  party  objects  to  the  sufficiency  of  the  answers,  and  seeks  to  have  a  vivi  voce  examina- 
tion under  b.  53,  ho  must  apply  promptly. 

On  the  30th  of  January  last,  the  plaintiff  obtained  a  rule  to  deliver 
to  the  defendant  Susannah  Wortley  interrogatories  in  writing,  pursuant 
to  the  Slst  section  of  the  Common  Law  Procedure  Act,  1854,  17  &  18 
Tict.  c.  125. 

The  interrogatories  delivered  under  that  rule  were  as  follows : — 

'^  1.  Was  not  a  lease  dated  the  9th  of  September,  1824,  or  when, 
made  by  one  John  Lyne  to  one  George  Curnick,  of  or  including  the 
premises  whereof  in  the  present  action  you  seek  to  defend  the  possession  ? 

"  2.  Have  you  not  been,  and,  if  yea,  during  what  period,  and  when 
first  were  you,  and  are  you  not,  the  assignee  of  the  estate,  right,  title, 
or  interest  of  the  said  George  Curnick,  created  by  such  lease,  in  respect 
of  the  premises  whereof  in  the  present  action  you  seek  to  defend  the 
possession  ? 

'*  8.  Is  not  the  above-named  John  Lyne  dead  ?  And,  if  yea,  when 
did  he  die  ?     State  about  when,  if  you  cannot  say  exactly  when. 

"  4.  Were  you,  and,  if  yea,  during  what  period,  and  to  what  extent 
were  you  acquainted  with  him  ? 

"  5.  In  case  you  have  answered  the  first  interrogatory  in  the  affirma- 
tive, did  he  not  receive  rent  under  the  lease  in  the  first  interrogatory 
mentioned  7     And,  if  yea,  from  whom  ? 

*'  6.  Did  he  not  make  a  will  devising  the  premises  in  question  ?  And, 
if  yea,  to  whom  ?  And,  did  not  such  devisees,  or  which  of  them,  and, 
if  yea,  when,  enter  into  the  receipt  of  the  rent  of  the  premises  in  ques- 
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tion  under  such  will  ?     If  yea,  when,  or  during  when,  and  by  whom  was 
such  rent  paid  ? 

♦2401       *"  '^^  ^*^  y^^  anything  to  do,  and,  if  yea,  what,  with  the 
^  payment  of  such  rent  ? 

"  8.  Are  you  not  related,  and,  if  yea,  how,  to  George  Cumick  above 
mentioned  ? 

'^  9.  Look  at  the  paper  now  at  your  examination  produced  to  you, 
marked  A.,  and  purporting  to  be  a  counterpart  of  a  lease,  and  state 
whether  or  not  the  terms  contained  in  that  paper  are  the  same,  or  sub- 
stantially the  same,  as  those  contained  in  such  lease  as  is  in  the  first  and 
second  interrogatories  referred  to  ? 

"  10.  In  case  you  have  answered  the  first  and  second  interrogatories 
in  the  negative,  state  whether  or  not  you  claim  or  derive  any,  and  what, 
title,  estate,  or  interest  under  or  by  virtue  of  such  lease? 

*'  11.  Is  it  not  true  that  the  plaintiff  was,  at  the  commencement  of 
this  suit,  entitled  to  the  reversion  expectant  on  such  lease,  or  how 
otherwise  ? 

"12.  Was  not  the  plaintiff,  a^the  commencement  of  this  suit,  your 
landlord  in  respect  of  the  premises  whereof  you  defend  the  possession 
in  this  action  ?    And,  if  yea,  since  when  he  was  such  ? 

"  13.  The  plaintiff  admitting  that  he  has  no  right  against  yon  in 
respect  of  any  rent  payable  before  Michaelmas  Day,  1853,  have  you 
not  before  that  day,  and,  if  yea,  when,  or  during  what  period,  paid  or 
caused  to  be  paid  to  him  rent  in  respect  of  the  premises  whereof  you 
defend  the  possession  in  this  action  ?  And  what  caused  you  to  make 
such  payment  or  payments  ? 

"  14.  Has  not  the  plaintiff  since  the  17th  of  February,  1846,  claimed 
to  be  entitled  to  be  paid  rent  by  you,  or  whom  else,  in  respect  of  the 
premises  ?  And,  if  yea,  to  what  rent  when  payable  did  he  make  such 
claim,  and  when  first  did  you  know  of  such  claim  ?  And  was  such  claim, 
if  yea,  by  whom,  and  when,  resisted  or  repudiated  ? 
*94n  "^^'  Have  you  ever,  and,  if  yea,  when,  paid  rent  *in  respect 
-*  of  the  premises  to  the  plaintiff  as  agent  or  bailiff  of  any  and 
what  other  party  ?  If  yea,  what  led  you  to  suppose  that  he  was  such 
agent  or  bailiff  to  receive  such  payment  or  payments  ? 

"  16.  Is  not  the  plaintiff  the  freeholder  of  the  premises  in  question, 
or  how  otherwise  ? 

"  17.  Has  not  the  land  in  question  been  enfranchised  or  converted 
from  copyhold  to  freehold  since  the  year  1824  ? 

"  18.  When  first,  and  from  whom,  did  you  acquire  your  right,  title, 
or  interest  to  or  in  the  premises  in  question  ?  And  by  what  form  of 
conveyance,  if  any,  of  what  date,  between  whom,  and  conveying  what 
interest  in  the  premises  to  you  ? 

"  19.  Have  you  ever,  and,  if  yea,  when,  before  Midsummer  Day, 
1853,  or  during  what  period  before  then,  and  to  whom,  paid  rent  in 
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respect  of  the  premises  in  question,  or  any  and  what  part  thereof?  And 
state;  whether  or  not  you  made  any  and  which  such  payments  to  such 
person  or  persons  as  being  entitled  to  or  claiming  to  be  paid  the  same 
bj  virtue  of  his  or  their  interest  in  the  reversion  expectant  on  the  above- 
mentioned  lease. 

"  20.  Did  you  ever,  and,  if  yea,  when,  or  during  what  period,  pay 
rent  in  respect  of  the  premises  in  question  to  one  Edward  Austin,  or  any 
person  or  persons  acting  or  professing  to  act  on  his  behalf  for  the  receipt 
of  such  rent  ?   If  yea,  by  virtue  of  what  title  did  he  claim  such  rent  ? 

^^  21.  Was  not  rent  paid  to  him  in  respect  of  the  premises  in  question  ? 
And,  if  yea,  when  and  by  whom,  as  cestui  que  trust,  or  entitled  thereto 
nnder  such  devise  as  in  the  sixth  interrogatory  mentioned  ? 

^^  22.  Did  he  receive  rent  in  respect  of  the  premises  in  question  after 
the  year  1846  ?  And  how  long,  and  until  when,  and  from  whom,  before 
that  date,  did  he  receive  such  rent*? 

"  23.  Did  you  ever,  and,  if  yea,  when,  or  during  *what  period,  r^^  ^  o 
before  Midsummer  Day,  1853,  and  when  first,  and  when  last  ^  *^ 
before  that  day,  pay  rent  to  the  plaintiff  in  respect  of  the  premises  ? 
And  in  respect  of  what  title,  right,  or  interest,  or  claim  of  his,  if  any, 
did  you  make  such  payment  or  payments  ?  If  you  made  any  such  pay- 
ment or  payments  to  him  as  reversioner  upon  the  term,  if  any,  created 
by  the  above-mentioned  lease,  state  so,  and  it  will  be  a  sufficient  answer 
to  the  present  interrogatory. 

'^  24.  State  whether  or  not  have  any,  and,  if  yea,  what,  communica- 
tions or  transactions  taken  place  between  you  and  him  during  last  year, 
in  the  course  of  which  you  have  treated  him  as  your  landlord  in  respect 
of  the  premises  in  question ;  and  whether  or  not  you  caused  to  be  ten- 
dered (after  the  commencement  of  this  action)  to  the  plaintiff,  as  being 
your  landlord  of  the  said  premises,  the  arrears  of  rent  thereof  due  at 
Midsummer  last,  and  payable  under  the  said  lease :  if  yea,  by  whom 
such  tender  was  made. 

^*  25.  Look  at  the  paper  hereto  annexed,  marked  B.,  and  purporting 
to  be  a  copy  of  a  form  of  receipt,  and  state  whether  or  not  any  receipt 
or  receipts  in  that  form  were  given  to  you  by  the  plaintiff  for  rent  paid 
to  him  as  above  mentioned. 

^^  26.  Was  there,  at  the  commencement  of  this  suit,  a  ditch  or  drain, 
about  230  feet  long,  running  along  two  sides  of  the  premises  adjoining 
those  in  question,  occupied  by' Mr.  George  Wells? 

^'  27.  Was  there,  at  the  commencement  of  this  suit,  an  open  cesspool 
or  bog-hole  at  the  Eastern  corner  of  the  premises  in  question,  nearest 
to  the  chapel  ground  ? 

"  28.  Did  that  cesspool  and  ditch,  or  either  of  them,  and  which,  or 
any  part  thereof,  and,  if  yea,  what  part,  belong  to  you  ? 

"  29.  Do  the  premises  whereof  you  defend  possession  in  this  action 
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include  that  cesspool  and  ditch,  or  either  of  them,  and  which  or  any  and 
•\vhat  part  thereof? 

♦24^1  *"  ^^*  Have  you  or  any  tenant  or  agent  of  yours,  or  person 
^  or  persons  under  whom  you  claim,  stating  whom,  ever,  and  when, 
and  every  time  when,  altered,  enlarged,  or  narrowed,  or  heightened  or 
lowered  the  bank  of  that  ditch,  or  bridged  or  arched  it  over,  or  closed 
it,  or  any  part  of  it,  up,  or  done  anything  and  what  to  it?  State  the 
particulars  of  your  knowledge  herein. 

"  81.  When  was  the  ditch  or  drain  made,  and  by  whom  ?  And  state 
whether  or  not  by  any  person  or  persons  claiming  under  the  above- 
mentioned  lease. 

"  32.  What  is  the  length  fronting  the  Gipsy  House  Road  of  the  pre- 
mises the  possession  of  which  you  defend  in  this  action  ? 

"  33.  What  is  the  length  of  the  South-Eastern  side  of  the  premises 
which  runs  at  right  angles  with  the  Gipsy  House  Road,  and  forms  a  con- 
tinuation of  the  boundary  line  between  Rose  Cottage  and  garden  and 
the  chapel  ground  ? 

"  34.  Is  there,  was  there,  and,  if  yea,  when  last  was  there,  a  mound 
and  hedge,  or  either  of  them,  adjoining  and  running  parallel  with  the 
cesspool  and  the  ditch  on  the  side  of  it,  which  is  included  by  the  pre- 
mises claimed  by  you  ? 

"  35.  Have  you  or  your  tenants  been  in  the  habit  of  using,  or  used, 
the  ditch  or  drain  in  question? 

"  36.  Are  there  or  is  there  any  drains  or  drain  on  your  side  of  the 
premises,  running  into  the  ditch  ? 

''  37.  Has  the  ditch  been  used  by  you  or  your  tenants  in  common 
with  the  party  occupying  the  land  occupied  by  Mr.  Wells  as  above  men- 
tioned ?     And,  if  yea,  when,  how,  and  to  what  extent  ? 

^'  38.  Is  the  ground  or  soil  lying  beneath  the  ditch  and  cesspool  in 
any  and  what  way  yours  ? 

"  39.  Has  the  ditch  and  cesspool  been  used  or  enjoyed  by  you  or 
your  tenants  as  part  of  the  land  demised  ?  If  yea,  when  and  during 
whu^  period  ? 

*9441  "  ^^'  ^^^  **  *^®  paper  hereto  annexed,  marked  C,  *and  p^^ 
^  porting  to  be  a  copy  of  a  letter  from  the  plaintiff  to  you,  dated 
the  4lb  of  September,  1845,  and  say  whether  or  not  you  received  that 
letter. 

*^  41  Look  at  the  paper  hereto  annexed,  marked  D.,  and  purporting 
to  be  a  copy  of  a  letter  from  you  to  the  plaintiff,  dated  the  16th  of  Sep- 
tember, 1845,  and  say  whether  or  not  you  sent  such  letter  to  the 
plaintifl. 

^^  42.  If  you  have  answered  the  two  last  preceding  interrogatories  in 
the  affirmative,  and  if  you  deny  that  the  plaintiff  was  at  the  dates  of 
such  letters  reversioner  of  the  premises  in  question,  how  came  such  cor- 
respondence to  take  place  between  you  and  him,  and  not  between  you 
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and  the  party,  if  any,  whom  you  suppose  to  have  been,  or  who  was,  such 
reversioner  ?  . 

"43.  Have  you  not  received  rent  in  respect  of  the  premises  in  ques- 
tion, or  any  part  thereof,  and,  if  yea,  during  when,  from  the  defendant 
Thomas  Cole  ? 

"  44.  Was  not  such  rent  paid  to  you  as  assignee  of  a  lease,  if  any, 
made  by  the  above-named  George  Curnick  ? 

"45.  Was  not  sucb  lease,  if  any,  an  underlease  of  part  of  the  estate, 
title,  or  interest  granted  by  the  lease,  if  any,  in  the  first  interrogatory 
mentioned  V* 

On  the  23d  of  Pebruary,  Mrs.  Wortley  filed  her  answer,  of  which  the 
following  are  the  material  paragraphs : — 

"  1.  I  am,  by  myself  and  my  tenants,  in  possession  of  the  land  sought 
to  be  recovered  in  this  action,  and  have  been  so  for  many  years,  and 
claim  to  have,  and  believe  that  I  have,  a  good  right  and  title  to  such 
possession  for  a  certain  estate  and  interest. 

"  2.  The  plaintifi*  in  this  action  seeks  to  eject  me  and  my  tenants  from 
the  possession  of  the  said  land,  because,  as  he  alleges,  the  estate  and 
interest  in  the  said  land  under  which  I  possess  the  same  as  aforesaid* 
has  become  forfeited,  and  he  is  entitled  to  enter  thereon  by  reason  of 
such  alleged  forfeiture.  I  deny  that  any  forfeiture  *has  been  i-^nj^r 
incurred,  and  believe  that  no  forfeiture  has  been  incurred.  ^ 

"7.  The  particulars  of  breaches,  obtained  under  a  judge's  order,  are  . 
as  follows, — non-repair,  allowing  and  causing  stagnant  filth  to  be  and 
remain  in  an  /)pen  ditch  and  other  parts  of  the  premises,  non-insurance, 
permitting  ofiensive  trades  to  be  carried  on  in  some  parts  of  the  premises, 
and  non-payment  of  rent. 

"  9.  I  am  advised  and  believe  that  the  plaintifi*  is  seeking  by  the  said 
interrogatories,  and  each  and  every  of  them,  to  obtain  evidence  from  me 
which  he  thinks  will  assist  him  in  establishing  the  said  pretended  causes 
of  forfeiture,  or  some  or  one  of  them,  and  that  he  has  no  other  object  in 
exhibiting  the  said  interrogatories,  and  that  he  cannot  otherwise  derive 
material  or  any  benefit  in  this  cause  from  the  discovery  which  he  seeks ; 
and  that  the  said  interrogatories,  and  each  and  every  of  them,  are  either 
wholly  immaterial  to  the  plaintiff's  case,  or  tend  to  subject  me  to  a 
forfeiture  of  my  estate  and  interest  in  the  said  land. 

"  10.  I  am  also  advised,  and  believe,  that,  by  some  of  the  said  inter- 
rogatories, and  especially  by  those  respecting  the  payment  of  rent,  the 
plaintiff  is  seeking  to  obtain  admissions  from  me,  which  will  prevent  the 
necessity  of  himself  being  a  witness  on  his  own  behalf  on  the  trial  of 
this  cause ;  and  I  believe  he  knows  more  about  the  said  matters  than  I 
do,  and  does  not  really  want  any  discovery,  save  for  the  unfair  purpose 
aforesaid. 

"  11.  I  am  also  advised,  and  believe,  that  some  of  the  said  interroga- 
tories, and  especially  those  numbered  1,  2,  9,  10,  18,  43,  44,  and  45. 
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require  from  me  a  disclosure  of  my  title  and  title-deeds  to  the  said 
land. 

'^  12.  I  am  also  advised,  and  believe,  that  some  of  the  said  interrogar 
tories,  and  especially  those  numbered  1,  2,  9,  10,  18,  25,  40,  41,  42, 
44,  and  45,  relate  to  the  effect  and  contents  of  written  documents,  which 
*94.fi"l  ^^8^*  *^  ^®  proved  by  the  documents  themselves,  and  of  which  I 
^  *am  not  competent  to  speak ;  and  that  the  plaintiff  may  hare 
exhibited  them  because  the  supposed  documents  therein  referred  to  are 
inadmissible  in  evidence,  either  from  being  unstamped,  or  otherwise. 

"13.  For  the  reasons  aforesaid,  I  humbly  and  respectfully  submit  to 
this  honourable  court  that  I  have  just  cause  for  not  answering  the  said 
interrogatories,  and  each  and  every  of  them ;  and,  if  I  have  such  just 
cause,  I  wish  to  avail  myself  of  it,  and  to  decline  answering  the  said 
interrogatories,  and  each  and  every  of  them :  but,  if  I  have  not  any 
such  just  cause,  I  humbly  submit  myself  to  the  judgment  of  this  honour- 
able court,  and  will  answer  all  the  said  interrogatories,  or  such  of  them 
QS  this  honourable  court  thinks  I  ought  to  and  am  bound  to  answer." 

T.  JE.  Chitty  now  moved  for  a  rule  to  show  cause  why  the  defendant 
Susannah  Wortley  should  not  be  examined  vivfi  voce  before  one  of  the 
masters,  pursuant  to  the  53d  section  of  the  17  k  18  Vict.  c.  125,(a) 
upon  an  affidavit  of  the  plaintiff  stating  that  he  believed  it  to  be  essential 
and  necessary  to  his  case  that  such  viv&  voce  examination  should  be  bad, 
and  that  it  would  be  unsafe  for  him  to  proceed  to  trial  without  snch 
*04.71  ®X8.mination.  He  submitted  that  the  reasons  assigned  *by  Mrs. 
-•  Wortley  for  refusing  to  answer  the  interrogatories,  viz.  that  the 
plaintiff  was  seeking  to  obtain  admissions  for  the  purpose  of  enforcing 
a  forfeiture,  that  some  of  the  matters  as  to  which  she  was  interrogated 
were  more  within  the  plaintiff's  own  knowledge  than  within  hers,  and 
that  the  answering  them  would  have  the  effect  of  exposing  her  to  a 
forfeiture  of  her  estate,  were  insufficient ;  that  the  interrogatories  were 
framed  simply  with  a  view  to  ascertain  whether  or  not  the  defendant 
was  tenant  to  the  plaintiff ;  that  a  witness  cannot  refuse  to  answer,  on 
the  ground  that  his  answers  may  expose  him  to  civil  forfeiture  ;  that  a 
witness  can  only  refuse  to  answer  on  that  ground  aa  to  (lets  such  as 
would  justify  the  party  in  entering  as  for  a  forfeiture ;  that  a  witness 
refusing  to  answer  on  the  ground  that  his  answers  would  expose  him  to 
a  criminal  charge,  must  swear  that  his  answers  will  tend  so  to  expose 
him  ;  that  here  the  defendant's  grounds  of  refusal  to  answer  were  bad 

(a)  Which  enacts,  that,  "in  case  of  omission,  without  just  canse,  to  answer  sufficiently  snch 
written  interrogatories,  it  shaU  be  lawful  for  the  court  or  a  judge,  at  their  or  his  discretion,  to 
direct  an  oral  examination  of  the  interrogated  party,  as  to  such  points  as  they  or  he  may  direct, 
before  a  Judge  or  master ;  and  the  court  or  judge  may  by  such  rule  or  order,  or  any  subsequent 
rule  or  order,  command  the  attendance  of  such  party  or  parties  before  the  person  appointed  -to 
t.'ike  such  examination,  for  the  purpose  of  being  orally  examined  as  aforesaid,  or  the  prodnetioB 
of  any  writings  or  other  documents  to  be  mentioned  in  such  rule  or  order,  and  may  impose 
therein  such  terms  ns  to  such  examination,  and  the  costs  of  the  applioatioi\y  and  of  the  f^o- 
ceedings  thereon,  and  otherwise,  as  to  such  court  or  judge  shall  seem  just." 
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as  a  demurrer  to  a  bill  for  discovery  in  equity,  inasmuch  as  the  inter- 
rogatories did  not  tend  to  establish  acta  oi  forfeiture;  and  that  the 
general  answers  professed  to  be  given  by  the  11th  and  12th  paragraphs 
of  the  defendant's  aflSdavit  were  evasive  and  unsatisfactory.  [Jervis,  C. 
J. — It  certainly  is  a  very  inconvenient  mode  of  answering.  The  only 
proper  course  is,  to  answer  each  interrogatory  categorically.  We  must 
hear  what  is  said  on  the  other  side.] 

Bylea,  Serjt.,  and  Skinner,  showed  cause,  upon  an  affidavit  stating 
that  the  writ  was  served  on  the  20th  of  May,  1854 :  that  the  defendant 
appeared  and  obtained  an  order  for  particulars  of  breaches,  which  were 
delivered  by  the  plaintiJT  on  the  27th  of  May ;  that,  with  the  exception 
of  consenting  to  a  judge's  order  that  the  cause  should  be  tried  in  Mid- 
dlesex, instead  of  Surrey,  the  plaintiff  took  no  further  steps  in  the  action 
until  the  7th  of  January  last,  when  he  served  notice  of  *trial  for  r#o  i  o 
the  sittings  after  last  Hilary  Term,  which  was  afterwards  coun-  •- 
terraanded ;  that,  pursuant  to  the  rule  of  the  81st  of  January  last,  the 
plaintiff  delivered  the  interrogatories  brought  before  the  court  upon  that 
occasion,  adding  thereto  fifteen  additional  ones ;  that  the  defendant 
Sasannah  Wortley  filed  her  answers  on  the  23d  of  February,  and  im- 
mediately gave  notice  thereof  to  the  plaintiff;  that,  for  nine  weeks,  the 
plaintiff  took  no  steps  to  question  the  sufficiency  of  such  answers ;  that, 
the  plaintiff  not  having  proceeded  to  the  trial  of  the  cause,  the  defend- 
ant's attorney  served  him  on  the  18th  of  April  with  notice,  under  the 
101st  section  of  the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict. 
c.  76,  to  proceed  to  the  trial  of  the  cause  within  twenty  days,  and  that, . 
in  default  thereof,  he  should  sign  judgment  for  the  defendants ;  and  that 
the  plaintiff  had  only  come  with  this  motion  after  an  unsuccessful  attempt 
to  obtain  an  enlargement  of  the  time  for  proceeding  to  trial.  They 
submitted,  that,  as  far  as  regarded  the  alleged  non-repair  of  the  pre- 
mises, and  the  carrying  on  of  offensive  trades  therein,  these  might  very 
well  be  proved  without  interrogatories,  and  that,  as  to  the  non-insurance, 
it  was  not  reasonable  that  the  defendant  should  be  compelled  to  furnish 
evidence  to  support  the  plaintiff's  case.  And  they  insisted,  that,  at  all 
events,  the  plaintiff  was  bound  to  come  promptly  to  ask  for  the  discre- 
tionary interference  of  the  court,  and  was  entitled  to  no  favour.  [Jer- 
vis, C.  J. — Unless  Mr.  Cliitty  can  satisfactorily  explain  the  great  delay 
that  has  taken  place,  we  shall  certainly  decline  to  exercise  our  discre- 
tion in  his  favour.] 

Chiity  admitted  that  his  affidavit  contained  no  explanation  of  the 
delay. 

PfT  Ouriam.  Rule  refused. 
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*249]        *AULTON  and  Another  v.  ATKINS.     Mai/  6. 

Cuvenant.  The  first  count  alleged  that  the  defendant  and  one  L.  carried  on  baeiness  in  eo< 
partnership,  and  that,  by  indenture  between  the  defendant  and  L.  of  the  first  part,  the  pbio- 
tiffs  of  the  second  part,  Ac,  it  was  witnessed  that  the  defendant  and  L.,  and  each  of  them, 
granted,  assigned,  and  transferred  to  the  plaintifis  all  the  copartnership  stock,  debts,  sums  of 
money,  and  all  other  the  personal  estate  and  effects  and  property  of  them  the  defendant  aod 
L.  as  such  copartners.  It  then  arerred,  that,  at  the  time  of  the  making  of  the  indenture,  the 
defendant  was  indebted  to  the  oopartUArship  in  240^.,  being  part  of  the  debts,  sums  of  raonej, 
and  personal  estate  and  effects  and  property  of  the  defendant  and  L.,  as  such  copartners j 
and  it  assigned  for  a  first  breach,  non-payment  of  the  240/. 

There  was  a  second  breach,  alleging  that,  at  the  time  of  the  making  of  the  indenture,  a  bill  of 
exchange  for  120/.,  payable  to  the  order  of  the  defendant,  and  then  being  in  the  possession  of  the 
defendant,  was  part  of  the  personal  estate  and  effects  and  property  of  the  defendant  and  L  u 
such  copartners,  and  that  the  defendant  made  default  in  transferring  the  said  bill  of  exchange, 
and  the  right  to  the  money  therein  specified,  to  the  plaintiffs,  and,  after  thA  making  of  th« 
indenture,  incapacitated  himself  from  so  doing,  and  from  conferring  on  the  plaintiffs  any  right 
or  title  to  receive  the  money  specified  in  the  said  bill,  by  then  parting  with  the  possession  uf 
the  said  bill  in  such  manner  and  on  such  terms  as  so  to  incapacitate  himself,  and  Uiereby 
the  defendant  prevented  the  plaintiffs  from  acquiring  or  having  any  right  or  title  as  afore- 
said to  the  said  money,  contrary  to  the  said  indenture : — 

Held,  on  demurrer, — that  there  was  no  implied  covenant  on  the  part  of  the  defendant  to  psj 
to  the  plaintiffs  the  sum  due  from  him  to  the  copartnership,  and  therefore  that  the  defend- 
ant was  entitled  to  judgment  on  the  first  breach, — but  that  there  was  an  implied  eovenaot 
on  his  part  not  to  do  anything  in  derogation  of  his  deed,  and  therefore  that  the  plaintiffs 
were  entitled  to  judgment  as  to  the  second  breach. 

The  first  count  of  the  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  indenture  thereafter  mentioned,  the  defendant  and 
George  Leedham  were  copartners,  and  carried  on  the  business  of  lace 
manufacturers  in  such  copartnership ;  and  thereupon,  by  a  certain 
indenture  made  between  the  defendant  and  the  said  George  Leedham 
of  the  first  part,  the  plaintiflfs  of  the  second  part,  and  certain  other  per- 
sons therein  described  of  the  third  part,  and  sealed  with  the  respective 
seals  of  the  defendant  and  the  said  George  Leedham,  it  was  and  is  wit- 
nessed, that  they,  the  defendant  and  George  Leedham,  did,  and  that 
each  of  them  did,  grant,  bargain,  sell,  assign,  transfer,  and  set  over  unto 
the  plaintiffs,  all  and  singular  the  copartnership  stock  in  trade,  fixtures, 
debts,  sum  and  sums  of  money,  and  all  other  the  personal  estate  and 
effects  and  property  whatsoever  of  them  the  defendant  and  George 
^P^^-.  Leedham  as  such  copartners :  that,  at  the  time  of  the  makiog  *of 
-^  the  said  indenture,  the  defendant  was  indebted  and  accountable 
to  the  said  copartnership  in  a  large  sum  of  money,  to  wit,  2402.,  being 
part  of  the  said  debts,  sum  and  sums  of  money,  and  of  the  personal 
estate  and  effects  and  property  of  the  defendant  and  George  Leedham 
as  such  copartners  as  aforesaid,  which  were  so  as  aforesaid  witnessed  to 
be  granted,  bargained,  sold,  assigned,  transferred,  and  set  over ;  which 
sum  of  240Z.  was  then  payable  by  the  defendant  to  the  copartnership : 
that  the  plaintiffs  did  all  things  necessary  to  entitle  themselves  to  be 
paid  the  said  money  which  the  defendant  so  owed  and  was  accountable 
for  to  the  said  copartnership  as  aforesaid,  and  that  a  reasonable  time  for 
the  defendant  to  pay  the  same  to  the  plaintiffs  elapsed  before  this  suit : 
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jet  that  the  defendant  made  default  in  paying  the  same  to  the  plaintiffs^ 
and  the  same  was  still  in  arrear  and  unpaid  to  the  plaintiffs,  contrary  to 
the  said  indenture.  And  the  plaintiffs  further  said,  that,  at  the  time  of 
the  making  of  the  said  indenture,  a  certain  bill  of  exchange,  payable  to 
the  order  of  the  defendant,  for  the  sum  of  1202.,  and  then  being  in  the 
possession  of  the  defendant,  was,  and  the  right  to  the  money  therein 
specified  also  was,  part  of  the  said  personal  estate  and  effects  and  pro- 
perty of  the  defendant  and  George  Leedham,  as  such  copartners,  and 
the  plaintiffs  did  all  things  necessary  to  entitle  them  to  have  the  said 
bill  of  exchange,  and  the  right  to  the  money  therein  specified,  transferred 
to  them*  the  plaintiffs  by  the  defendant,  and  a  reasonable  time  for  the 
defendant  so  to  transfer  the  same  elapsed  before  this  suit,  and  the  de- 
fendant might  have  so  transferred  the  same ;  yet  that  the  defendant 
made  default  in  transferring  the  said  bill  of  exchange,  and  the  right  to 
the  said  money,  respectively,  to  the  plaintiffs,  and,  after  the  making  of 
the  said  indenture,  incapacitated  himself  from  so  doing,  and  from  con- 
ferring on  the  plaintiffs  any  ""right  or  title  to  receive  the  money 
specified  in  the  said  bill,  by  then  parting  with  the  possession  of 
the  said  bill  in  such  manner  and  on  such  terms  as  so  to  incapacitate 
himself,  and  thereby  the  defendant  prevented  the  plaintiffs  from  acquir- 
ing or  having  any  right  or  title  as  aforesaid  to  the  said  money,  contrary 
to  the  said  indenture.  "^ 

The  declaration  also  contained  a  count  for  money  payable  by  the 
defendant  to  the  plaintiffs  for  money  received  by  the  defendant  for  the 
use  of  the  plaintiffs ;  and  a  count  for  the  conversion  by  the  defendant  to 
his  own  use,  or  wrongfully  depriving  the  plaintiffs  of  the  use  and  pos- 
session of  the  plaintiffs'  goods,  that  is  to  say,  a  bill  of  exchange,  warp- 
ing mills,  and  machines  and  machinery. 

The  defendant  pleaded, — first,  to  the  first  and  second  breaches  in  the 
first  count,  that  the  supposed  indenture  was  not  his  deed ;  secondly,  te 
the  first  count,  that  is  to  say,  the  non-payment  of  the  alleged  debt  of 
the  defendant  to  the  said  copartnership,  that,  at  the  time  of  the  making 
of  the  said  indenture,  he,  the  defendant,  was  not  indebted  or  accountable 
to  the  said  copartnership,  as  alleged, — thirdly,  to  the  first  breach,  that 
a  reasonable  time  for  the  defendant  to  pay  the  alleged  money  had  not 
elapsed  before  this  suit,  as  alleged, — ^fourthly,  to  the  second  count,  that 
ifl  to  say,  the  alleged  default  in  transferring  the  alleged  bill,  and  the 
rapposed  cause  of  action  relating  thereto,  that,  at  the  time  of  making 
the  said  indenture,  the  alleged  bill  of  exchange  was  not  part  of  the 
personal  estate  or  effects  and  property  of  the  defendant  and  George 
Leedham,  as  such  copartners,  as  alleged, — fifthly,  to  the  second  breach, 
that  he  was  not  guilty  of  the  supposed  breach  therein  complained  of, — 
lixthly,  to  the  second  count,  that  is  to  say,  the  claim  for  money  payable 
by  the  defendant,  never  indebted  — seventhly,  payment  before  action, — 
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juoco-i  eighthly,  a  set-off.  *And,  to  the  last  count,  he  pleaded  not  guilty, 
^  not  possessed,  and  leave  and  license. 

The  defendant  also  demurred  to  the  first  count,  the  grounds  of  de- 
murrer stated  in  the  margin,  being, — ^^that  the  said  indenture  did  not 
operate  as  a  legal  assignment  of  the  debt  and  bill  of  exchange  mentioned 
in  the  first  and  second  breaches,  the  same  being  choses  in  action,  and  the 
debt  not  being  at  law  assignable,  and  the  bill  only  being  at  law  assign- 
able by  endorsement ;  and  that  the  matters  sued  for  were  matters  of 
partnership  account,  which  could  not  be  investigated  at  law ;  and  that 
the  first  and  second  breaches  showed  no  covenant  or  legal  obligation  by 
the  defendant  to  pay  the  alleged  sum,  or  transfer  the  alleged  bill  to  the 
plaintifiis.     Joinder. 

Raymondy  in  support  of  the  demurrer. — This  is  not  a  deed  upon  which 
any  action  at  all  will  lie.  It  purports  on  the  face  of  it  to  be  a  conyey- 
ance  of  certain  property.  There  is  nothing  in  it  to  enable  the  court  to 
infer  that  it  cannot  operate :  and,,  if  so,  no  action  lies.  The  declaration 
shows  that  the  deed  has  operated :  the  parties  have  got  all  the  benefit 
they  contemplated  under  it.  It  is  not  a  deed  of  covenant.  In  Shep- 
pard's  Touchstone,  c.  7,  p.  162,  it  is  said,  '' A  covenant  may  be  in  the 
affirmative  or  in  the  negative.  And  it  may  be  executed,  i,  e,  that  a 
thing  is  done  already,  or  executory,  t.  e.  that  a  thing  shall  be  done  [and 
either  at  one  time  or  from  time  to  time]  hereafter;  and  these  are  all 
good.  But,  if  it  be  of  a  thing  present,  as,  if  I  covenant  that  my  horse 
is  yours,  this  is  void.  [This  covenant  amounts  to  a  gift  of  the  horse: 
Plowd.  Com.  308  a ;  Com.  Dig.  Covenant j  (A.  1).]*'  In  Vin.  Abr.  Cove- 
nanty  (G.  3),  it  is  said, — "  Covenant  is,  when  a  man  covenants  by  deed 
to  do  or  that  he  has  done  some  thing;  as,  to  make  a  feoffpient,  &c.  But, 
if  I  covenant  and  grant  with  you  that  my  black  horse  shall  henceforward 
*9^^1  ^®  y^^  horse,  *you  shall  have  no  action  of  covenant  against  mc, 
^  though  I  retain  the  horse ;  for  I  have  not  covenanted  to  do  any- 
thing in  future,  nor  that  anything  was  done  in  time  past."  It  will  be 
said  that  this  indenture  contains  an  implied  covenant,  like  the  covenant 
for  quiet  enjoyment  in  a  lease.  But  there  can  be  no  implied  covenants 
fks  to  personalty.  In  Bac.  Abr.  Oovenantj  (B),  it  is  said,  that,  ^'  if  a  man 
leases  certain  goods  for  years,  by  indenture,  which  are  evicted  within 
the  term,  yet  he  shall  not  have  a  writ  of  covenant;  for  the  law  does  not 
create  any  covenant  upon  such  personal  thing :"  and  in  the  note  in  the 
margin  the  learned  editor  adds, — "And  therefore,  in  case  of  a  lease  of 
a  house,  together  with  the  goods,  it  is  usual  to  make  a  schedule  thereof, 
and  affix  it  to  the  lease,  and  to  insert  a  covenant  from  the  lessee  to  re- 
deliver them  at  the  end  of  the  term ;  for,  without  such  covenant,  the 
lessor  can  have  no  remedy  but  trover  or  detinue  for  them  after  the  lease 
ended."  So  here,  there  is  nothing  to  which  th^  deed  can  attach:  and 
the  court  cannot  make  a  contract  for  the  parties  different  from  that 
which  they  have  made  for  themselves.     The  debt&  or  liabilities  contem- 
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plated  by  the  deed,  were  not  debts  or  liabilities  of  the  partners  inter  se, 
but  debts  due  from  third  persons  to  the  firm.  Faulkner  v.  Lowe,  2 
Exch.  595,t  is  a  much  stronger  case  than  this:  it  was  there  held,  that 
no  action  will  lie  on  a  covenant  by  C.  to  pay  a  sum  of  money  to  A.,  B., 
and  himself  (C),  or  the  survivors  or  survivor  of  them  on  their  joint 
account.  Alderson,  B.,  says :  '^  This  is  not  a  covenant  to  pay  A.,  B., 
or  C,  but  to  pay  A.,  B.,  and  C,  on  their  joint  account."  And  Pollock, 
C.  B.,  adds :  ^'  The  covenant,  to  my  mind,  is  senseless.  I  do  not  know 
what  is  meant,  in  point  of  law,  by  a  man  paying  himself.''  [Williams, 
J. — I  think  you  will  find  it  more  difficult  to  sustain  that  case  than  the 
case  in  hand.]  The  plaintiffs  do  not  show  that  any  accounts  were 
taken  between  the  partners:  there  is  nothing  to  *show  that  the  r^n^A 
supposed  debt  was  anything  more  than  an  equitable  liability.  ^ 
As  to  the  second  breach,  the  bill  of  exchange  was  by  law  only  as- 
signable by  endorsement. 

EayeSy  Serjt,  contri.(a) — The  argument  on  the  other  side  amounts  to 
this,  that  the  deed  in  question  cannot  operate  as  a  covenant  if  it  ope- 
rates a  conveyance.  The  property  in  a  debt  (unlike  the  case  put  of  the 
horse)  does  not  pass  by  assignment :  the  right  to  have  the  debt  only 
passes.  The  plaintiffs  must  have  covenant  on  the  deed,  or  no  remedy  at 
all.  In  Deering  v.  Farrington,  1  Mod.  113,  3  Keble,  304,  1  Freem. 
368,  the  plaintiff  brought  an  action  of  covenant,  declaring  upon  a  deed 
by  which  the  defendant  assignavit  et  transposuit  all  the  money  that 
should  be  allowed  by  any  order  of  a  foreign  state  to  come  to  him  in  lieu 
of  his  share  in  a  ship.  Tompson  moved  that  an  action  of  covenant 
would  not  lie,  for  it  was  neither  an  express  nor  an  implied  covenant : 
Cheiny  &  Langley's  Case,  1  Leon  179  (Cro.  Eliz.  167,  per  nom.  Landy- 
dale  v.  Cheyney).  Hale,  C.  J. — "  You  should  rather  have  applied  your- 
self to  this,  viz.,  whether  it  would  not  be  a  *good  covenant  against  r^nci: 
the  party?  As,  if  a  man  doth  demise^  that  is  an  implied  cove-  *- 
nant ;  but,  if  there  be  a  particular  express  covenant  that  he  shall  quietly 
enjoy  against  all  claiming  under  him,  that  restrains  the  general  implied 
covenant ;  but  it  is  a  good  covenant  against  the  party  himself.  If  I 
make  a  lease  for  years  reserving  rent  to  a  stranger,  an  action  of  cove- 
nant will  lie  by  the  party  to  pay  the  rent  to  the  stranger."  It  was  fur- 
ther urged  '^  that  an  assignment  transferring  where  it  cannot  transfer, 
signifies  nothing."     Hale,  C.  J. — ^^  But  it  is  a  covenant,  and  then  it  is 

(a)  The  pointB  marked  for  argament  on  the  part  of  the  plaintifTs,  were, — 

**  1.  That  the  deed  operated  as  a  ooirenant  that  the  plaintiffs  should  have  the  money  due  firom 
the  defendant  to  the  partnership,  and  also  as  a  covenant  that  they  should  have  the  hill  of  exchange, 
—according  to  the  eases  of  Deering  v.  Farrington,  1  Mod.  113,  3  Kehle,  304,  1  Freem.  368,  Pen- 
son  V.  Jones,  Palmer,  388,  The  Parishes  of  Caister  and  Ecdes,  1  Ld.  Raym.  083,  1  Salk.  68. 

"1  That  the  non-payment  hy  the  defendant  to  tho  plaintiffs  of  the  debt,  and  the  incapacitating 
Mnself  from  transferring  the  bill  to  the  plaintif&,  and  from  giving  the  plaintiffs  any  Utle  to  the 
bill  or  the  money  therein  specified,  were  breaches  of  the  covenant: 

"S.  That  the  court  might  attribute  the  proper  legal  operation  to  the  deed,  as  the  declaration 
ihowed  what  the  deed  witnessed ;  and  that,  when  that  form  of  declaring  is  adopted,  it  is  not 
Aeoessary  to  aver  the  legal  operation." 
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all  one  as  if  he  had  covenanted  that  he  should  have  all  the  moiiey  that 
he  should  recoyer  for  his  loss  in  such  a  ship."     It  is  impossible  to  dis- 
tinguish that  case  from  this.     No  express  form  of  words  is  required  to 
make  a  covenant.     ^^  Demise"  creates  an  implied  covenant :  so,  a  cove- 
nant that  a  man  shall  have  a  certain  way,  amounts  to  a  grant  of  the 
way.     "  Any  words  in  a  deed,  which  show  an  agreement  to  do  a  thing, 
make  a  covenant :  as,  if  it  be  agreed  by  articles  between  A.  and  B.  that 
stock  shall  be  in  the  hands  of  B.  until  a  jointure  be  made,  B.  sohendo 
proinde  the  interest  to  A. ;  covenant  lies  against  B.  for  the  interest: 
Com.  Dig.  Covenant^  (A.  2.)"     In  the  case  of  Caister  and  Eccles,  1  Ld. 
Rayro.  688,  1  Salk.  68,  where  a  question  arose  as  to  the  settlement  of 
an  apprentice  who  had  been  assigned, — whether  he  should  be  settled  in 
the  parish  where  his  second  master  lived, — the  justices  at  the  sessions 
held  that  he  should  not,  '^  because  the  apprentice  is  not  assignable." 
But,  per  Holt,  C.  J.,  '^  though  that  be  true,  yet  the  first  master  might 
assign  his  apprentice ;  and,  though  that  would  not  pass  his  interest  in 
the  apprentice,  yet  it  is  a  good  contract  that  the  apprentice  should  serve 
the  second  master  during  the  time,  though  tho  words  are  only  grant  and 
assign ;  like  the  case  of  assigning  a  bond,  though  it  be  not  assignable 
^o^Qi  ^^  point  of  interest,  yet  it  is  a  covenant  that  '^'the  assignee  shall 
-*  receive  the  money  to  his  own  use.     To  the  same  purpose  is  Deer- 
ing  V,  Farrington.     So,  here,  this  assignment  is  a  good  agreement  be- 
tween the  first  and  the  second  master  that  the  apprentice  should  serve 
the  time  with  the  second.     And  so  it  is  a  service  as  apprentice,  and  so 
makes  a  good  settlement."     Bo,  in  Seignorett  v.  Noguire,  2  Ld.  Raym. 
1241,  Holt,  C.  J.,  says :  ^'  If  a  man  assigns  a  bond  to  J.  S.,  and  after- 
wards receives  the  money  of  the  obligor,  if  he  do  not  immediately  pay 
it  over  to  the  assignee,  the  assignee  may  maintain  an  action  of  coven^t 
against  him  upon  the  word  assignment :  and  that  was  the  case  of  Dee^ 
ing  V.  Farrington.    So,  if  the  obligee  covenant  to  assign  a  bond  to  J.  8. 
tiel  jour,  and  will  not  assign  it,  or  before  the  day  receives  the  money 
of  the  obligor,  by  which  means  he  has  disabled  himself  to  assign  it;  in 
either  of  these  cases  it  is  a  breach  of  covenant ;  and  yet  in  strictness 
a  bond  is  not  assignable."     Parke,  B.,  in  the  course  of  the  argument  in 
Ward  V.  Audland,  16  M.  k  W.  862,  872,t  says,  '*  Deering  v.  Farrington 
shows  that  an  assignment  and  transfer  of  a  chattel  creates  an  implied 
covenant  against  the  assignor  and  all  who  claim  under  him,  though  it 
may  convey  no  title  to  the  grantee."     The  same  principle  is  recognised 
and  acted  upon  in  Seddon  v.  Senate,  13  East,  63.     With  regard  to  the 
bill  of  exchange,  the  same  law  applies.     The  bill  was  payable  to  the 
order  of  the  defendant :  the  deed  amounts  to  a  covenant  to  endorse  it 
[Grbsswbll,  J. — And  so  make  himself  liable  upon  it.]     The  second 
breach  charges  that  the  defendant  has,  in  derogation  of  his  deed,  pre- 
vented the  plaintiffs  from  obtaining  the  bill  or  the  proceeds  thereof.  The 
circumstance  of  the  240Z.  being  a  debt  due  from  one  member  of  a  firm 
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to  another,  makes  no  difference.  The  argument  as  to  equity  would  equally 
apply  to  any  debt  that  is  assigned. 

Bajfmandy  in  reply. — The  cases  cited  are  all  *distingui8hable  r^oc7 
from  the  present.  They  seem  all  to  rest  upon  Deering  v.  Far-  ^ 
rington.  There,  however,  the  deed  could  have  had  no  operation  at  all, 
unless  it  operated  as  a  covenant ;  it  did  not  appear  that  anything  did  or 
could  pass  by  it.  Here,  the  plaintiffs  would  have  the  right  to  use  the 
name  of  the  defendant  to  recover  the  debts. 

A  discussion  arose  as  to  whether  the  whole  deed  was  set  out  in  the 
declaration,  or  whether  it  was  sufficiently  set  out  according  to  its  legal 
effect :  and  ultimately  the  court  took  time  to  consider. 

Our,  adv.  vuU. 

Cbbsswell,  J.,  now  delivered  the  judgment  of  the  court. 

This  case  was^argued  yesterday  before  my  Brothers  Crowder  and 
Willes  and  myself.  The  first  count  of  the  declaration  alleged  that  the 
defendant  and  one  Leedham  carried  on  business  in  copartnership,  and 
that,  by  an  indenture  made  between  the  defendant  and  Leedham  of  the 
first  part,  the  plaintiffs  of  the  second  part,  and  certain  other  persons  of 
the  third  part,  it  was  witnessed  that  the  defendant  and  Leedham,  and 
each  of  them,  granted,  assigned,  and  transferred  to  the  plaintiffs  all  the 
copartnership  stock  in  trade,  debts,  sums  of  money,  and  all  other  the 
personal  estate  and  effects  and  property  of  them  the  defendant  and 
Leedham  as  such  copartners.  It  then  averred,  that,  at  the  time  of  the 
making  of  the  indenture,  the  defendant  was  indebted  to  the  copartner- 
ship in  the  sum  of  240Z.,  being  part  of  the  debts,  sums  of  money,  and 
personal  estate  and  effects  and  property  of  the  defendant  and  Leedham, 
as  such  copartners,  which  were  so  as  aforesaid  witnessed  to  be  granted, 
assigned,  and  transferred,  and  which  sum  of  2402.  was  then  payable  by 
the  defendant  to  the  copartnership ;  and  it  assigned  for  a  first  breach, 
non-payment  of  the  *240Z.  There  was  a  second  breach,  alleging  r^o^^ 
that,  at  the  time  of  the  making  of  the  indenture,  a  bill  of  exchange  *- 
for  1202.,  payable  to  the  order  of  the  defendant,  and  then  being  in  the 
possession  of  the  defendant,  was  part  of  the  personal  estate  and  effects 
and  property  of  the  defendant  and  Leedham  as  such  copartners,  and 
that  the  defendant  made  default  in  transferring  the  said  bill  of  exchange, 
and  the  right  to  the  money  therein  specified,  to  the  plaintiffs,  and,  after 
the  making  of  the  said  indenture,  incapacitated  himself  from  so  doing, 
and  from  conferring  on  the  plaintiffs  any  right  or  title  to  receive  the 
money  specified  in  the  said  bill,  by  then  parting  with  the  possession  of 
the  said  bill  in  such  manner  and  on  such  terms  as  tct  incapacitate  him- 
self, and  thereby  the  defendant  prevented  the  plaintiffs  from  acquiring 
or  having  any  right  or  title  as  aforesaid  to  the  said  money,  contrary  to 
the  said  indenture.  To  this  there  was  a  demurrer :  and  we  think  that 
the  plaintiffs  are  entitled  to  judgment  upon  so  much  of  the  demurrer  as 
relates  to  the  second  breach. 
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As  to  the  first  breach,  it  appears  to  us  that  we  cannot  infer  a  cove- 
nant on  the  part  of  the  defendant  to  pay  to  the  plaintiffs  the  sum  due 
from  him  to  the  copartnership.  It  is  a  joint  covenant  by  the  defendant 
and  Leedham ;  and  we  cannot  infer  a  covenant  on  the  part  of  either  to 
pay  a  debt  due  from  either  to  the  copartnership.  So  far,  therefore, 
as  concerns  the  first  breach,  we  think  our  judgment  must  be  for  the 
defendant. 

As  to  the  second  breach,  however,  we  think  the  case  of  Ward  v, 
Audland,  16  M.  k  W.  862,t  calls  upon  us  to  give  judgment  for  the 
plaintiffs.     There,  one  Whitelock,  by  voluntary  conveyance,  assigned  to 
the  plaintiff,  his  executors,  &c.,  his  furniture,  effects,  &c.,  in  trust,  to 
the  use  of  Whitelock,  the  settlor,  for  his  life,  and,  at  his  death,  in  equal 
moieties,  to  the  use  of  two  nieces  of  Whitelock,  named :  and  there  was 
a  covenant  by  Whitelock,  for  himself  and  his  heirs  anTI  executors,  to  do 
^^-Q,  all  *further  reasonable  acts  and  things  for  further  and  better 
-^  assigning  and  transferring  the  said  furniture,  &c.,  to  the  plain- 
tiff, on  the  same  trusts  as  by  the  plaintiff  or  his  counsel  should  be  rea- 
sonably advised.     Whitelock  was  in  possession  of  the  furniture,  &c.,  till 
his  death.     On  that  event,  the  defendant,  his  executor,  became  pos- 
sessed, and  sold  the  whole.     The  plaintiff  sued  the  defendant,  as  exe- 
cutor  of  Whitelock,  on  the  above  covenant  for  further  assurance,  aver- 
ring in  his  declaration  that  it  was  at  no  time  necessary  to  sell  any  of 
Whitelock's  chattels  to  pay  any  debt  of  Whitelock,  and  that  there  were 
no  creditors  of  his  who  could  impeach  the  validity  of  the  indenture,  and 
assigning  by  way  of  breaches, — first,  that  the  defendant  refused  to 
deliver  possession  of  the  furniture  to  the  plaintiff, — secondly,  that  the 
defendant  converted  and  sold  the  same,  not  alleging  that  he  sold  it  in 
market  overt.     It  was  held  that  the  plaintiff  was.  entitled  to  recover,  at 
least  on  the  last  breach,  the  value  of  the  furniture  possessed  by  White- 
lock  from  the  time  of  his  executing  the  deed  to  his  death,  and  after- 
wards sold  by  the  defendant  as  his  executor ;  though  trover  might  have 
been  sustained  for  the  same  cause  of  action.     Parke,  B.,  there  said: 
^^  This  case  falls  directly  within  what  Lord  Hale  lays  down  in  Deering 
V.  Farrington,  1  Mod.  118,  1  Freem.  868,  8  Keble,  304.    The  law  does 
not  imply  warranty  of  present  title  to  assign,  in  cases  of  personal  chat- 
tels ;  but  a  covenant  to  do  all  reasonable  acts  for  further  and  better 
assigning  and  transferring  chattels  conveyed  by  the  deed,  means  merely 
that  neither  the  covenantor  nor  those  claiming  under  him  will  do  any- 
thing to  interrupt  the  quiet  enjoyment  of  the  chattels  by  the  parties 
contemplated  by  the  deed.     Here,  by  the  defendant's  sale,  he  did  inter- 
rupt all  such  enjoyment.     The  defendant  is  in  the  same  position  as  if 
the  present  covenant  for  further  assigning  and  transferring  the  chattels 
*9fim  ^^^  ^^^^  *^'  *^®  *grantor  and  covenantor  to  hold  them  per  auter 
^  vie,  and  he  had  then  himself  destroyed  them.     In  that  case,  ac- 
cording to  Lord  Hale,  the  covenant  could  be  enforced  as  such  against 
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the  grantor  and  all  parties  claiming  under  him.  In  the  last  breach,  the 
defendant  is  charged  with  keeping  and  retaining  possession  of  the  chat- 
tels claiming  the  ownership  thereof  as  executor  as  aforesaid,  that  is, 
under  the  testator,  who  is  the  covenantor.  If  Deering  v.  Farrington  is 
law,  the  covenant  has  been  broken."  So,  here,  there  is  an  implied 
covenant  on  the  part  of  the  defendant  not  to  do  anything  in  derogation 
of  his  deed.  He  did  something  in  derogation  of  his  deed,  when  he 
parted  with  the  possession  of  the  bill  of  exchange  in  such  manner  and 
upon  such  terms  as  to  incapacitate  himself,  and  thereby  to  prevent  the 
plaintiiTs  from  acquiring  or  having  any  right  or  title  to  the  money  there- 
in specified.  If  it  could  be  said  that  there  was  no  covenant  on  the  part 
of  the  defendant  and  Leedham,  as  was  urged  by  Mr.  Maymondy  it  might 
perhaps  be  contended  that  the  property  vested  absolutely  in  the  plaintiffs, 
and  therefore  the  count  might  be  treated  as  a  roundabout  and  informal 
count  in  trover;  and  in  either  view  the  plaintiffs  would  be  entitled  to 
succeed  upon  that  part  of  the  case. 

Upon  the  whole,  we  think  there  should  be  judgment  for  the  defendant 
on  the  demurrer  as  to  the  first  breach  in  the  first  count,  and  for  the 
plaintifis  on  the  demurrer  as  to  the  second  breach. 

Judgment  accordingly. 
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TTnless  the  plaintiff,  in  an  action  of  oontiuot  for  which  a  plaint  might  have  been  entered  in  the 
coonty  eoart,  reeovfn  more  than  20L,  whatever  the  amount  of  his  claim,  and  whether  reduced 
bj  payment,  by  tender,  or  by  set-off,  he  is  by  the  lUh  section  of  the  13  A  14  Vict.  o.  61, 
deprived  of  costs,  nnless  the  judge  certifies  at  the  trial,  under  s.  12,  or  he  obtains  a  rule  or 
order  under  the  16  A  16  Vict  o.  54,  s.  4. 

Upon  a  rule  to  rescind  an  order  for  a  review  of  the  master's  taxation,  it  being  objected  that 
neither  the  mie  nor  the  aifidavits  upon  which  it  was  drawn  up  disclosed  what  the  taxation 
was, — The  court,  in  the  exercise  of  their  discretion  under  the  46th  section  of  the  Common 
Law  Procedure  Act,  1854, 17  A  18  Vict.  o.  125,  and  without  imposing  any  terms,  ordered  the 
illocatnr  to  be  prodnoed  fen*  their  inspection. 

Petbrbdorff,  in  Hilary  Term  last,  obtained  a  rule  calling  upon  the 
defendant  to  show  cause  why  an  order  of  Coleridge,  J.,  dated  the  7th 
of  December  last,  ordering  ^'  that  the  master  do  review  his  taxation 
herein,*'  should  not  be  rescinded, — referring  to  Woodhams  v.  Newman, 
7  C.  B.  654  (E.  C.  L.  R.  vol.  62),  Beswick  v.  Capper,  7  C.  B.  669,  and 
Avards,  App.,  Rhodes,  Resp.,  8  Exch.  312.t 

The  motion  was  founded  upon  two  affidavits  of  the  plaintiff's  attorney, 
the  first  of  which, — after  setting  out  a  duplicate  of  the  order,  and  the 
particulars  of  the  plaintiff's  demand,  by  which  he  claimed  a  sum  of 
17Z.  10«.  2d.y  as  the  balance  of  an  account  of  87Z.  lOg.  2c2.,  for  work 
and  labour  and  materials,  after  giving  '^  credit  by  bill  of  exchange  for 
201.  drawn  by  defendant  on  and  accepted  by  plaintiff,  dated  4th  October, 
1854,  at  four  monthSi" — stated  that  the  action  was  brought  to  recover 
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ni.  10«.  2(2.,  being  the  balance  of  account  due  to  the  plaintiff  after 
allowing  to  the  defendant  the  sum  of  20Z.,  the  amount  of  an  acceptance 
of  the  plaintiff  which  the  defendant  had  discounted  for  him ;  that,  on 
the  trial  of  the  cause,  the  plaintiff  proved  his  demand,  amounting  to 
87Z.  10«.  2d.y  but  which  was  reduced  by  payments  and  by  the  said  set-off 
to  the  sum  of  4Z.,  for  which  a  verdict  was  given  for  the  plaintiff;  and 
that,  at  the  time  of  the  commencement  of  this  action,  the  bill  of  ex- 
change which  was  allowed  as  a  set-off  to  the  defendant,  was  alleged  to 
be  in  the  hands  of  one  John  Croft,  who  had  brought  an  action  against 
*2fi2T  *^®  plaintiff  to  recover  the  '^'same,  which  action  had  proceeded 

-*  to  issue,  and  was  still  pending.  The  other  affidavit  stated,  that 
the  writ  of  summons  in  this  action  was  endorsed  as  follows, — "  The  fol- 
lowing are  the  particulars  of  the  plaintiff's  claim : — 172. 10«.  2d,,  balance 
for  work  and  labour  done  and  performed  and  materials  provided  by  the 
plaintiff  for  the  defendant,  at  his  request,  from  1853  to  1855,  after  giving 
defendant  credit  for  20L  cash  advanced  to  the  plaintiff  by  the  defendant 
on  the  plaintiff's  acceptance  to  a  bill  of  exchange  dated  4th  October, 
1854 ;"  that  it  was  proved  by  the  plaintiff  in  Jiis  evidence  on  the  trial  of 
this  cause,  and  admitted  by  the  defendant  in  his  evidence,  that  the  bill 
of  exchange  for  which  credit  was  given  in  the  plaintiff's  particulars  of 
demand,  was  a  bill  of  exchange  drawn  by  the  defendant  upon  and  ac- 
cepted by  the  plaintiff,  and  that  the  said  bill  of  exchange  had  been 
discounted  by  the  defendant  for  the  plaintiff;  that  the  said  bill  of 
exchange  had  never  been  allowed  in  the  settlement  of  accounts  between 
the  plaintiff  and  the  defendant ;  and  that  there  had  been  no  agreement 
before  action  for  the  allowance  of  the  amount  of  the  said  bill  as  a  pay- 
ment. 

HawhinSy  contrd.,  took  a  preliminary  objection,  that  the  affidavits 
upon  which  the  rule  was  obtained  did  not  show  upon  what  ground  the 
order  sought  to  be  rescinded  was  made,  and  therefore  did  not  show  that 
it  was  improperly  made. — [Jervis,  C.  J. — It  is  quite  obvious  that  the 
master  has  allowed  the  plaintiff  his  costs,  and  that  my  Brother  Coleridge 
thought  that  they  ought  to  have  been  disallowed.]  That  does  not 
appear :  the  master's  allocatur  is  not  before  the  court.  [Jervis,  C.  J. — 
Under  the  46  th  section  of  the  Common  Law  Procedure  Act,  1854, 17  & 
18  Vict.  c.  125,  which  enacts,  that,  "  upon  the  hearing  of  any  motion 
or  summons,  it  shall  be  lawful  for  the  court  or  judge,  at  their  or  his 
*9fi<n  ^^iscretion,  and  *upon  such   terms   as   they  or   he   shall  think 

^  reasonable,  from  time  to  time  to  order  such  documents  as  they 
or  he  may  think  fit  to  be  produced,  and  such  witnesses  as  they  or  he 
may  think  necessary  to  appear  and  be  examined  viv&  voce,  either  before 
such  court  or  judge,  or  before  the  master,  and,  upon  hearing  such  evi- 
dence, or  reading  the  report  of  such  master,  to  make  such  rule  or  order 
as  may  be  just,"  I  think  we  may  require  the  allocatur  to  be  produced, 
in  order  that  we  may  see  what  the  master  has  done.]   At  least  the  other 


18  COMMON  BENCH.     (9  J.  SCOTT.)  263 

Bide  should  pay  the  costs  of  the  motion^     [Jervis,  C.  J. — If  you  have 
a  more  substantial  answer  to  the  rule,  you  had  better  proceed.] 

The  allocatur  showed  that  the  master  had  taxed  the  plaintiff's  costs 
at  14{.  3«. 

Hawkins  then  proceeded  to  show  cause,  upon  an  affidavit  stating  that 
it  was  agreed,  before  the  commencement  of  the  action,  between  the 
plaintiff  and  the  defendant  that  the  defendant  should  be  allowed  the 
amount  of  the  bill  of  exchange  for  20Z.  as  a  payment  on  account  of  the 
work  done  by  the  plaintiff  for  the  defendant. — Whether  or^not  the  plain- 
tiff was  entitled  to  costs'will  depend  upon  two  questions, — first,  whether 
the  balance  had  been  agreed  between  the  parties  to  be  reduced  by  set- 
off or  payment  to  a  less  sum  than  20Z., — ^secondly,  whether  the  plaintiff 
has  recovered  more  than  201.  within  the  meaning  of  the  county  court 
acts.    1.  The  affidavits  in  answer  to  the  rule  show  distinctly  that  it  was 
agreed  between  the  parties,  before  the  commencement  of  the  action,  that 
the  bill  for  20Z.  should  be  allowed  as  payment.     2.  Assuming  there  had 
been  no  agreement  on  the  subject,  but  that  the  20Z.  was  a  mere  matter 
of  set-off  reducing  the  verdict  below  202.,  the  plaintiff  would  still  not  be 
entitled  to  costs.     He  has  in  fact  recovered  4Z.  only.     Including  the 
202.,  the  sum  sought  to  be  recovered  in  the  action  was  372.  10«.  2(2., 
*a  sum  over  which  the  county  court  might  have  had  jurisdiction.  ri^^noA 
This  is  not  like  the  case  of  Avards,  App.,  Rhodes,  Resp.,  8  *- 
Exch.   312,t   where   the  claim   originally  exceeded   602.     Here,   the 
original  claim  was  for  a  sum  within  the  jurisdiction  of  the  county  court. 
[Jertis,  C.  J. — Between  202.  and  502.,  there  is  now  concurrent  juris- 
diction, provided  the  sum  recovered  exceeds  202.     Is  there  any  differ- 
ence in  the  meaning  of  the  word  "recovered,"  whether  the  amount 
claimed  is  52.  or  50002.  ?]    The  129th  section  of  the  first  county  court 
act,  9  &  10  Vict.  c.  95,  enacted,  "  that,  if  any  action  should  be  com- 
menced after  the  passing  of  that  act  in  any  of  Her  Majesty's  superior 
courts  of  record,  for  any  cause  other  than  those  lastly  thereinbefore  (s. 
128)  specified,  for  which  a  plaint  might  have  been  entered  in  any  court 
holden  under  that  act,  and  a  verdict  should  be  found  for  the  plaintiff 
for  a  less  sum  than  202.  in  contract,  or  less  than  52.  in  tort,  the  said 
plaintiff  shall  have  judgment  to  recover  sifch  sum  only,  and  no  costs." 
The  11th  section  of  the  county  courts  extension  act,  13  &  14  Vict.  c. 
61,  enacts,  *'  that,  if,  in  any  action  commenced  after  the  passing  of  this 
act  in  any  of  Her  Majesty's  superior  courts  of  record,  in  covenant,  debt, 
detinue,  or  assumpsit,  not  being  an  action  for  breach  of  promise  of  mar- 
riage, the  plaintiff  shall  recover  a  sum  not  exceeding  202.,  or  if,  in  any 
action  commenced  after  the  passing  of  this  act,  in  any  of  Her  Majesty's 
superior  courts  of  record,  in  trespass,  trover,  or  case,  not  being  for 
malicious  prosecution,  or  for  libel,  or  for  slander,  or  for  criminal  conversa- 
tion, or  for  seduction,  the  plaintiff  shall  recover  a  sum  not  exceeding  52., 
the  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs, 
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Except  in  the  cases  hereinafter  -provided,  and  except  in  the  cases  of  a 
judgment  bj  default ;  and  it  shall  not  be  necessary  to  enter  any  sug- 
gestion on  the  record  to  deprive  such  plaintiff  of  costs,  nor  shall  any 
^rt^r-i  such  plaintiff  be  entitled  *to  costs  by  reason  of  any  privilege  as 

■^  attorney  or  officer  of  such  court,  or  otherwise."  The  exceptional 
cases  there  referred  to  are  those  contained  in  the  12th  and  13th  sections. 
The  12th  section  provides  and  enacts,  "  that,  if  the  plaintiff  shall  in  any 
t!uch  action  as  aforesaid  recover  a  sum  less  than  the  sum  in  that  behalf 
hereinbefore  mentioned,  by  verdict^  and  the  judge  or  other  presiding 
officer  before  whom  such  verdict  shall  be  obtained,  shall  certify  on  the 
back  of  the  record  that  it  appeared  to  him  at  the  trial  that  the  cause  of 
action  was  one  for  which  a  plaint  could  not  have  been  entered  in  any 
such  county  court  as  aforesaid,  or  that  it  appeared  to  him  at  the  trial 
that  there  was  a  sufficient  reason  for  bringing  the  said  action  in  the 
court  in  which  the  said  action  was  brought,  the  plaintiff  in  such  case 
shall  have  the  same  judgment  to  recover  his  costs  that  he  would  have 
had  if  this  act  had  not  been  passed."  And  the  13th  section  also  provided 
and  enacted,  "  that,  if  in  any  such  action,  whether  there  be  a  verdict  in 
any  such  action  or  not,  the  plaintiff  shall  make  it  appear  to  the  satis- 
faction of  the  court  in  which  such  action  was  brought,  or  to  the  satis- 
faction of  a  judge  at  Chambers,  upon  summons,  that  the  said  action 
was  brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to 
the  superior  courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or 
for  which  no  plaint  could  have  been  entered  in  any  such  county  court, 
or  that  the  cause  was  removed  from  a  county  court  by  certiorari,  then 
and  in  any  of  such  cases  the  court  in  which  the  said  action  is  brought 
or  the  said  judge  at  Chambers,  may  thereupon,  by  rule  or  order, 
^direct  that  the  plaintiff  shall  recover  his  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  this  act  had  not  been  passed."  This  last-mentioned  section 
*9fifil  ^^  repealed  by  the  15  k  16  Vict.  c.  64,  s.  4,  which  then  proceeds 

-*  to  enact,  that,  "  in  any  action  in  which  the  *plaintiff  shall  not  be 
entitled  to  recover  his  costs  by  reason  of  the  provisions  of  the  11th 
section  of  such  act  [13  &  14  Vict.  c.  61],  whether  there  be  a  verdict 
in  such  action  or  not,  if  the  plaintiff  shall  make  it  appear  to  the 
satisfaction  of  the  court  in  which  such  action  was  brought,  or  to  the 
satisfaction  of  a  judge  at  Chambers,  upon  summons,  that  such  action  was 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the 
superior  courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  or  for 
which  no  plaint  could  have  been  entered  in  any  such  county  courts,  or 
that  such  action  was  removed  from  a  county  court  by  certiorari,  or  that 
there  was  sufficient  reason  for  bringing  such  action  in  the  court  in 
which  such  action  was  brought,  then,  and  in  any  of  such  cases,  the  court 
in  which  such  action  is  brought,  or  the  said  judge  at  Ghambera,  shall 
thereupon,  by  rule  or  order,  direct  that  the  plaintiff  shall  recover  his 
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costs,  and  thereupon  the  plaintiff  shall  have  the  same  judgment  to 
recover  his  costs  that  he  would  have  had  if  the  before-mentioned  act 
of  the  13  k  14  Vict.  c.  61,  had  not  passed,"  The  sum  recovered,  it  is 
submitted,  within  the  meaning  of  the  11th  section  of  the  13  &  14  Vict, 
c.  61,  is,  the  balance  of  the  claim  after  allowing  the  payment  or  set- 
off,— the  amount  for  which  the  verdict  is  given :  Wallen  v.  Smith,  3  M. 
4  W.  138  ;t  Parker  v.  Serle,  6  Dowl.  P.  C.  834 ;  Dixon  v.  Walker,  7 
M.  k  W.  214.t  The  plaintiff  might  have  gone  to  the  county  court.  lie 
has  recovered  less  than  20{.,  and  he  has  not  obtained  a  certificate  under 
the  12th  section  of  the  18  &  14  Vict.  c.  61,  or  a  rule  or  order  under 
the  4th  section  of  the  15  &  16  Vict.  c.  54,  and  therefore  is  entitled  to 
no  costs. 

Petersdofffy  in  support  of  his  rule. — The  argument  on  the  other  side, 
is,  that,  where  the  plaintiff's  claim  exceeds  20^  and  is  less  than  501. y  he 
is  by  virtue  of  the  *llth  section  of  the  13  &  14  Vict.  c.  61,  r^to/.^ 
disentitled  to  costs,  unless  he' recovers  more  than  202.  The  pro-  ^ 
yiso  in  the  13th  section,  which  enabled  the  court  or  judge,  where  it 
appeared  that  the  action  was  brought  for  a  cause  in  which  there  was 
concorrcnt  jurisdiction  given  to  the  superior  courts  by  the  128th  section 
of  the  9  &  10  Vict.  c.  95,  or  for  which  no  plaint  could  have  been  entered 
ia  the  county  court,  to  allow  the  plaintiff  his  costs,  is  repealed  by  the 
4th  section  of  the  15  &  16  Vict.  c.  54,  which  directs  that  the  court  or 
judge  shall  make  an  order  for  costs,  if  there  was  concurrent  jurisdiction 
under  s.  128  of  the  9  &  10  Vict.  c.  95,  or  if  no  plaint  could  have  been 
entered,  or  if  there  was  sufficient  reason  for  bringing  the  action  in  the 
superior  court.  Thi&  is  a  case  in  which  there  was  concurrent  juris- 
diction. [Cbesswell,  J. — ^Not  given  by  s.  128  of  the  9  &  10  Vict.  c. 
95^  in  such  a  case  as  this :  therefore  that  provision  does  not  help  you.] 
There  certainly  is  a  difficulty  where  the  sum  recovered  is  under  20Z. 
[Jervis,  C.  J. — The  question  is,  was  it  reasonable  for  the  plaintiff  to 
sue  in  the  superior  court  ?]  Where  the  amount  of  the  debt  is  reduced 
by  set-off  below  20Z.  or  50L  respectively,  it  has  been  repeatedly  held 
that  the  county  court  has  no  jurisdiction :  Woodhams  v.  Newman,  7  C. 
B.  654  (E.  C.  L.  R.  vol.  62) ;  Beswick  v.  Capper,  7  C.  B.  669 ;  Avards, 
App.,  Rhodes,  Resp.,  8  Exch.  312.t  And  the  same  principle  must 
apply  to  costs.  [Jervis,  C.  J. — Under  the  9  &  10  Vict.  c.  95,  the 
provision  as  to  costs  was  coupled  with  this,  that  the  county  court  had 
jurisdiction.  The  11th  sect,  of  the  13  &  14  Vict.  c.  61,  studiously 
omits  the  words  "  for  any  cause,  other  than,  &c.,  for  which  a  plaint 
might  have  been  entered  in  any  court  holden  under  this  act,"  which  are 
found  in  the  9  &  10  Vict.  c.  95,  s.  129.]  Our.  adv.  vult. 

*Jbrvis,  C.  J.,  now  delivered  the  opinion  of  the  court.(a) — We  vi^nc^o 
have  considered  this  case,  which  was  argued  yesterday,  and  have  *• 
come  to  the  conclusion  th^it  the  rule  should  be  discharged.     It  was  an 

(a)  Consisting  of  Jervis,  C.  J.,  Cresswell,  J.^'Crowder,  3.,  and  Willes,  J. 
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application  to  rescind  an  order  of  my  brother  Coleridge  directing  a 
review  of  the  taxation,  the  master  having  allowed  the  plaintiff  his  costs, 
although  he  recovered  only  4Z.,  and  there  was  no  certificate.     The  order 
for  a  review  was  resisted  upon  the  "ground  that  the  amount  claimed 
originally,  37t  10«.  2d.,  had  been  reduced  below  20?.  by  a  set-off.    There 
was  a  preliminary  question  raised  before  us,  viz.  whether  the  amount  by 
which  the  verdict  was  reduced  was  to  be  dealt  with  as  an  admitted  pay- 
ment, or  was  strictly  a  set-off.     But,  independently  of  that,  the  more 
important  question  arose,  as  to  the  effect  of  the  recovery  where  the 
amount  was  reduced  by  set-off,  and  not  by  payment.     It  was  contended 
by  Mr.  ffawkinsj  that,  upon  the  true  construction  of  the  13  &  14  Vict 
c.  61,  s.  11,  the  recover]/  was  to  be  the  criterion :  and  we  are  of  that 
opinion.     The  129th  section  of  the  first  county  court  act,  9  &  10  Vict. 
0.  95,  enacted,  that,  if  any  action  should  be  commenced  in  a  superior 
court  for  any  cause  (other  than  those  provided  for  by  the  concurrent 
jurisdiction  clause,  s.  128)  for  which  a  plaint  might  have  been  entered 
in  the  county  court,  and  a  verdict  should  be  found  for  the  plaintiff  for 
a  less  sum  than  201.  if  thel  action  is  founded  on  contract,  or  less  than 
51,  if  it  be  founded  on  tort,  the  plaintiff  should  have  judgment  to  recover 
such  sum  only,  and  no  costs.     Under  that  section,  the  only  way  of 
depriving  the  plaintiff  of  costs,  was,  by  a  motion  for  leave  to  enter  a 
suggestion  on  the  roll.     That  being  found  to  be  attended  with  great 
*9f?Ql  ^Inconvenience,  the  law  was  amended  *in  that  respect  by  the  13 
-^  &  14  Vict.  c.  61,  the  11th  section  of  which  enacted,  "  that,  if  in 
any  action  commenced  after  the  passing  of  that  act  in  any  of  Her 
Majesty's   superior  courts   of  record,  in   covenant,  debt,  detinue,  or 
assumpsit,  not  being  an  action  for  breach  of  promise  of  marriage,  the 
plaintiff  shall  recover  a  sum  not .  exceeding  20Z.,  or  if,  in  any  action 
commenced  after  the  passing  of  that  act  in  any  of  Her  Majesty's  supe- 
rior courts  of  record,  in  trespass,  trover,  or  case,  not  being  an  action 
for  malicious  prosecution,  or  for  libel,  or  for  slander,  or  for  criminal 
conversation,  or  for  seduction,  the  plaintiff  shall  recover  a  sum  not 
exceeding  5^.,  the  plaintiff  shall  have  judgment  to  recover  such  sum 
only,  and  no  costSj  except  in  the  cases  thereinafter  (in  ss.  12  and  13) 
provided,  and  except  in  the  case  of  a  judgment  by  default ;  and  it  shall 
not  be  necessary  to  enter  any  suggestion  on  the  record  to  deprive  such 
plaintiff  of  costs,*'  &c.     The  12th  section  provides  that  the  judge  ai 
the  trial  may  certify  to  entitle  the  plaintiff  to  costs,  though  he  should 
recover  less  than  the  sums  before  mentioned,  if  it  appears  to  him  that 
the  cause  of  action  is  one  for  which  a  plaint'  could  not  have  been  entered 
in  the  county  court,  or  that  there  was  a  sufiScient  reason  for  bringing 
the  action  in  the  superior  court.     And  s.  13  provided,  that,  if  the 
plaintiff  should  make  it  appear  to  the  satisfaction  of  the  court  or  a  judge 
that  the  action  was  brought  for  a  cause  in  which  concurrent  jurisdiction 
was  given  to  the  superior  courts  by  the  9  &  10  Vict.  c.  95,  s.  128,  or 
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for  which  no  plaint  could  have  been  entered  in  the  county  court,  or  that 
the  cause  was  removed  by  certiorari,  the  court  or  judge  migJit  by  rule 
or  order  direct  that  the  plaintiff  should  recover  his  costs.  Then  came 
the  15  &  16  Vict.  c.  64,  the  4th  section  of  which  repealed  the  13  &  14 
Vict.  c.  61,  8.  13,  and  substituted  for  it  the  following  provision,  viz. 
that,  "  in  any  action  in  which  the  plaintiff  shall  not  be  entitled  to  reco- 
ver ♦his  costs  by  reason  of  the  provisions  of  the  11th  section  of  r#o7A 
the  13  &  14  Vict.  c.  61,  whether  there  be  a  verdict  in  such  action  ^ 
or  not,  if  the  plaintiff  shall  make  it  appear  to  the  satisfaction  of  the 
court  in  which  such  action  was  brought,  or  to  the  satisfaction  of  a  judge 
at  Chambers,  upon  summons,  that  such  action  was  brought  for  a  cause 
in  which  concurrent  jurisdiction  is  given  to  the  superior  courts  by  the 
128th  section  of  the  9  &  10  Vict.  c.  95,  or  for  which  no  plaint  could 
have  been  entered  in  any  such  county  courts,  or  that  such  action  was 
removed  from  a  county  court  by  certiorari,  or  that  there  was  sufficient 
reason  for  bringing  such  action  in  the  court  in  which  such  action  was 
brought,  then  and  in  any  of  such  cases  the  court  in  which  such  action 
is  brought,  or  the  said  judge  at  Chambers,  shall  thereupon,  by  rule  or 
order,  direct  that  the  plaintiff  shall  recover  his  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment  to  recover  his  costs  that  he  would 
have  had  if  the  before-mentioned  act  of  the  13  &  14  Vict.  c.  61  had 
not  been  passed." 

We  think,  that,  under  the  13  &  14  Vict.,  c.  61,  s.  11,  the  anrount 
recwered  is  the  criterion  to  guide  the  master ;  and  that,  when  he  sees 
that  the  sum  recovered  is  under  20Z.,  and  there  is  no  certificate,  and  no 
rale  or  order  under  the  4th  section  of  the  15  &  16  Vict.  c.  54,  lie  is  not 
to  allow  the  plaintiff  any  costs.  That  construction,  in  my  opinion,  satis- 
fies every  provision  of  the  act.  In  the  present  case,  the  plaintiff  has 
brought  an  action  in  the  superior  court,  for  which  a  plaint  might  have 
been  entered  in  the  county  court ;  and  he  has  recovered  less  than  20L 
He,  therefore,  is  entitled  to  no  costs.  Rule  discharged. 


Peteradorff  (who  was  not  present  when  the  judgment  was  delivered), 
at  the  close  of  the  day  called  the  attention  of  the  court  to  a  case  of 
Tonge  V.  Ghadwick,  2  *Jurist,  N.  S.,  232,  in  which  the  Court  of  r^o^-t 
Qneen^s  Bench  was  supposed  to  have  adopted  a  view  not  in  accord-  ^ 
ance  with  that  of  this  court  in  the  above  case.  There,  the  plaintiff 
brought  his  action  for  80Z.  The  defendant  pleaded  never  indebted,  and 
a  set-off  for  money  due  from  the  plaintiff  to  the  defendant  and  one  John 
Ackroyd.  At  the  trial,  the  plaintiff  established  a  claim  of  241.  13«. ; 
but  the  defendant  proved  so  much  of  his  set-off  as  reduced  the  debt  to 
4/.  14i.  7d.  No  application  was  made  to  the  judge  to  certify.  And 
the  court  allowed  the  plaintiff  his  costs,  to  be  taxed  upon  the  lower 
B(»le. 

JsRvis,  0.  J. — If  you  had  read  that  case,  you  would  have  found  that 
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it  is  quite  consistent  with  the  decision  we  came  to  this  morning.  Lord 
Campbell  there  says:  "  According  to  the  natural  meaning  of  words  *the 
sum  recovered'  by  the  plaintiff  was  4Z.  14«.  Id.  The  plaintiff  established 
a  claim  against  the  defendant  for  24?.  13».,  but  the  defendant  reduced 
it  by  the  amount  of  his  set-off,  for  which  the  plaintiff  had  credit,  to  4/. 
lis.  Id.,  and  for  that  sum  only  was  judgment  recovered.  Surely  that 
is  the  sum  recovered  by  the  plaintiff,  and  not  24L  ISs.  There  is 
nothing  to  prevent  us  from  giving  to  the  words  their  natural  meaning, 
and  convenience  requires  that  we  should  look  to  the  balance  as  the  sum 
due  and  the  sum  recovered.  The  plaintiff  was  defeated  to  a  certain 
extent ;  and,  if  the  amount  of  his  claim  had  been  overtopped,  the  defend- 
ant would  have  had  a  verdict,  and  the  plaintiff  would  have  had  no  costs; 
and  all  that  we  say  now,  is,  that  his  costs  shall  be  taxed  on  the  lower 
scale.  The  cases  on  the  county  court  act  only  decided,  that,  the  original 
claim  being  above  20 L,  the  county  court  had  no  jurisdiction  to  try  the 
cause ;  and  then  we  have  the  decision  of  Parke,  B.,  in  Parker  v.  Serle, 
cy^^-.  6  Dowl.  P.  C.  334,  that  the  balance  is  to  be  *con8idered  the  sum 
-*  recovered  within  the  meaning  of  the  directions  to  the  taxing 
officers." 

Petersdorff. — The  master  had  allowed  the  plaintiff  his  costs  on  the 
higher  scale.  The  argument  urged  by  Mr.  Hawkins  was, — first  (as  here)^ 
that,  the  plaintiff  having  recovered  less  than  20?.,  he  was  deprived 
altogether  of  costs  by  the  18  &  14  Vict.  c.  61,  s.  11,  in  the  absence  of 
a  certificate  of  the  judge  under  s.  12, — secondly,  that,  he  was  at  all 
events  only  entitled  to  costs  on  the  lower  scale :  and  Lushy  who  showed 
cause,  was  desired  by  the  court  to  confine  his  argument  to  the  second 
point. 

Jervis,  C.  J. — The  judgment  in  that  case  shows  that  the  Court  of 
Queen's  Bench,  when  the  question  comes  properly  before  them,  will  decide 
it  in  exact  accordance  with  our  view.  They  rest  upon  the  construction 
of  the  word  "recovered." 


* 


In  the  matter  of  JOHN  COLLINS.    April  24. 

Where  an  attorney  has  been  strnck  off  the  roU  of  the  Conrt  of  Qaeen's  Bench  for  miseoDdoety  be 
win,  on  prodaction  of  the  rale  for  that  porpose,  be  strack  off  the  roU  of  this  court. 

H.  J.  Hodgson  moved  that  John  Collins,  an  attorney  of  this  court, 
might  be  struck  ofi*  the  roll  of  this  court,  upon  the  production  of  a  rule 
striking  him  off  the  roll  of  the  Court  of  Queen's  Bench  for  misconduct 
He  referred  to  the  case  of  John  Whitehead,  4  M.  &  G.  768  (E.  C  L.  R 
vol.  43),  5  Scott,  N.  R.  239,  where  a  similar  application  was  granted 
upon  the  mere  production  of  the  rule  of  the  Court  of  Queen's  Bench. 

Jervis,  C.  J. — Out  of  deference  to  that  court,  we  do  not  inquire  into 
the  circumstances  upon  which  they  acted.     The  rule  may  go. 

Rule  absolute. 


I 
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*MATHER  V.  LORD  MAIDSTONE.    April  29.       [*273 

A.  accepted  a  bill  for  lOOOf.  for  the  aocommodatioD  of  B.     A  bill  for  that  amount,  purporting  to 
'  be  drawn  by  B.  and  accepted  by  A.,  and  by  B.  endorsed  to  C,  and  by  C.  to  D.  (fur  value),  was 

adertrards  presented  to  A.  for  payment  A.  having  had  an  opportunity  of  inspecting  the  bill, 
gave  D.  a  check  for  100/.  and  a  renewed  bill  at  three  months  (similarly  drawn  and  endorsed), 
forlOOOt.,  in  exchange  for  the  bill  so  presented  to  him.  A.  afterwards  discovered  that  the 
acceptance  to  the  bill  so  delivered  up  to  him  was  forged : — Held,  no  answer  to  an  action  at  the 
suit  of  G.  upon  the  substituted  bill. 

The  declaration  stated  that  the  Hon.  Francis  Charles  Lawley,  on  the 
17th  of  March,  1855,  by  his  bill  of  exchange,  now  overdue,  directed  to 
the  defendant,  required  the  defendant  to  pay  to"  him,  the  said  Hon. 
Francis  Charles  Lawley,  or  his  order,  lOOOZ.,  three  months  after  date, 
for  value  received ;  that  the  defendant  accepted  the  said  bill,  and  the 
said  Honourable  Francis  Charles  Lawley  endorsed  the  same  to  one 
Edward  Rawson  Clark,  who  endorsed  the  same  to  the  plaintiff;  but  that 
the  defendant  did  not  pay  the  same. 

The  defendant  pleaded,  that,  before  the  date  of  the  said  bill  of  ex- 
change in  the  declaration  mentioned,  he,  the  defendant,  had  accepted 
two  bills  of  exchange  for  the  accommodation  of  the  Hon.  Francis  Vil- 
liers,  each  of  the  said  bills  being  drawn  by  the  said  Francis  Villiers,  and 
endorsed  by  the  said  Edward  Rawson  Clark,  and  being  respectively 
for  the  amount  of  lOOOZ.,  and  respectively  payable  three  months  after 
the  respective  dates  thereof;  that,  after  he,  the  defendant,  had  so 
accepted  the  said  two  bills  of  exchange,  and  before  the  date  of  the  said 
hill  of  exchange  in  the  said  declaration  mentioned,  he  the  defendant, 
received  and  had  notice  that  a  bill  of  exchange  drawn  by  the  said  Francis 
Villiers,  endorsed  by  the  said  Edward  Rawson  Clark,  and  purporting  to 
be  accepted  by  the  defendant,  for  the  sum  of  lOOOZ.,  payable  three 
months  after  date,  had  become  due  and  payable,  and  he,  the  defendant, 
was  required  to  pay  the  same  to  the  plaintiff,  who  then  was  the  holder 
of  the  last-mentioned  bill  of  exchange ;  that  thereupon,  the  defendant, 
believing  that  the  last-mentioned  bill  of  exchange  was  one  of  the  said 
two  bills  of  exchange  *so  accepted  by  him  for  the  accommodation  r^nrjA 
of  the  said  Francis  Villiers  as  aforesaid,  paid  to  the  plaintiff  lOOZ.  ^ 
for  interest  thereon,  and  accepted  the  said  bill  of  exchange  in  the  de- 
claration mentioned,  in  consideration  of  his  supposed  liability  to  the 
plaintiff  upon  the  said  bill  whereof  he  the  defendant  had  notice  as  afore- 
said, and  by  way  of  renewal  thereof,  and  for  no  other  consideration 
whatever ;  that  the  said  Hon.  Francis  Charles  Lawley  drew  and  endorsed 
the  said  bill,  and  the  said  Edward  Rawson  Clark  endorsed  the  said  bill  of 
exchange  in  the  declaration  mentioned,  for  and  on  account  of  the  said  bill 
of  exchange  whereof  he,  the  defendant,  had  notice  as  aforesaid,  and  by 
way  of  renewal  thereof,  and  not  otherwise,  nor  for  any  other  consideration 
whatever ;  that  the  said  bill  of  exchange  whereof  he  had  notice  as  afore- 
said was  not  either  of  the  bills  accepted  by  him  for  the  accommodation  of 
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the  said  Francis  Villiers  as  aforesaid,  and  was  not  accepted  by  him,  the 
defendant,  nor  by  his  authority,  but  that  his  name  had  been  "writteu  on 
the  said  bill  without  his  knowledge,  consent,  or  authority,  and  that  he 
first  discovered  that  the  said  bill  was  not  accepted  by  him,  or  by  his 
authority,  after  he  had  accepted  the  said  bill  of  exchange  in  the  decla- 
ration mentioned,  and  after  the  same  had  been  delivered  to  the  plaintiff; 
and  that  he,  the  defendant,  then,  and  within  a  reasonable  time,  gave  the 
plain tiflF  notice  that  the  said  bill  of  exchange  whereof  he  the  defendant 
had  notice  as  aforesaid,  was  not  accepted  by  him,  nor  by  his  authority, 
and  that  he  had  accepted  the  said  bill  of  exchange  in  the  declaration 
mentioned  under  the  mistaken  belief  as  aforesaid,  and  then  demanded 
the  same  of  and  from  the  plaintiflF  to  be  delivered  up  to  him  the  defend- 
ant, but  the  plaintiff  refused  to  deliver  up  the  same :  and  so  the  defend- 
ant said  that  he  accepted  the  said  bill  of  exchange  in  the  said  declaration 
Mfjfr^  mentioned  under  the  mistaken  belief  *that  the  said  bill  of  ex- 
-^  change  whereof  he  had  notice  as  aforesaid,  was  accepted  by  him, 
the  defendant,  and  that  he  was  liable  to  pay  the  amount  of  thasame; 
and  that  he  never  received  any  consideration  for  the  acceptance  of  the 
said  bill  of  exchange  in  the  declaration  mentioned,  or  for  payment 
of  the  same,  or  of  any  part  thereof,  save  as  aforesaid ;  and  that  there 
never  was  any  consideration  for  the  drawing  or  endorsements  of  the  said 
bill  of  exchange,  save  as  aforesaid ;  and  that  the  plaintiff  never  gave 
any  value  or  consideration  for  the  same,  or  for  any  part  thereof,  save  as 
aforesaid. 

For  a  second  replication  to  the  defendant's  plea,  the  plaintiff  said, 
that,  when  the  said  bill  of  exchange  drawn  by  the  said  Francis  Villiers, 
and  endorsed  by  the  said  Edward  Rawson  Clark,  and  purporting  to  be 
accepted  by  the  defendant,  in  the  said  plea  mentioned,  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  the  plaintiff  was  the 
lawful  holder  thereof,  and  then  presented  or  caused  to  be  presented  the 
last-mentioned  bill  to  the  defendant  for  payment  thereof ;  and  that  the 
plaintiff  had  not  at  that  time,  or  at  the  time  when  the  last-mentioned 
bill  was  given  up  by  the  plaintiff  to  or  for  the  defendant  as  thereinafter 
mentioned,  any  notice,  nor  did  he  know  or  believe,  nor  had  he  reason  to 
believe,  that  the  signature  of  the  defendant's  name  upon  the  last-men- 
tioned bill  purporting  to  be  his  acceptance  of  the  same,  was  not  the 
defendant's  genuine  signature  and  acceptance,  or  that  the  defendant  was 
not  liable  thereon  as  the  acceptor  of  the  last-mentioned  bill ;  and  that, 
after  the  said  presentment  of  the  last-mentioned  bill  for  payment  as 
aforesaid,  and  before  the  same  was  given  up  to  or  for  the  defendant,  as 
thereinafter  mentioned,  and  whilst  the  plaintiff  was  the  lawful  holder 
thereof,  the  defendant,  at  his  request,  and  by  the  sufferance  and  permis- 
*27f)1  ^^^^  ^^  ^^^  plaintiff,  inspected  the  last-mentioned  bill,  then  having 
•^  the  supposed  acceptance  of  '*'the  defendant  thereon,  and  the  de- 
fendant received  and  took  the  same  into  his  hands  for  that  purpose,  and 
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did  not  say  or  suggest  that  the  said  supposed  acceptauce  was  a  forgery, 
or  that  his  name  had  been  written  on  the  last-mentioned  bill,  without  his 
knowledge,  consent,  or  authority,  or  that  he  was  not  liable  thereon  ns 
the  acceptor  thereof,  but  complained  to  the  plaintiff  that  the  said  Edward 
Rawson  Clark  had  not  renewed  the  last-mentioned  bill  before  it  became 
due,  and  then  informed  the  plaintiff  that  he  the  defendant  had  before 
then  given  the  said  Edward  Rawson  Clark  another  acceptance,  and  a 
check  for  lOOZ.,  for  the  purpose  of  renewing  the  same ;  that  the  said 
conduct  and  behaviour  of  the  defendant  on  the  occasion  aforesaid,  and 
his  conduct  next  thereinafter  mentioned,  respectively,  confirmed  the 
plaintiff  in  his  the  plaintiff's  belief  that  the  acceptance  of  the  said  bill 
io  this  replication  first  aforesaid  was  the  genuine  signature  and  accept- 
ance of  the  defendant,  and  that  he  was  liable  thereon  as  the  acceptor  of 
the  last-mentioned  bill,  and  induced  the  plaintiff  to  act,  and  the  plaintiff 
did  accordingly  and  in  consequence  thereof  act  as  thereinafter  alleged  ; 
that,  after  the  lapse  of  eight  days  after  the  defendant  had  so  inspected 
the  last-mentioned  bill,  the  defendant,  by  and  through  the  said  Edward 
Rawson  Clark,  his  the  defendant's  agent  in  that  behalf,  by  way  of 
renewal  or  payment  of  the  last-mentioned  bill,  delivered  to  the  plaintiff 
the  said  bill  in  the  declaration  mentioned,  so  drawn,  accepted,  and 
endorsed  as  therein  alleged,  and  paid  to  the  plaintiff  the  sum  of  60^. 
upon  and  in  respect  of  the  said  renewal,  and  the  plaintiff,  in  considera- 
tion thereof,  and  at  the  request  of  the  defendant,  by  the  said  Edward 
Rawson  Clark,  his  agent  in  that  behalf  as  aforesaid,  delivered  to  the 
said  Edward  Rawson  Clark,  as  and  being  such  agent  as  aforesaid,  who 
then,  as  such  agent  as  aforesaid,  took  and  received,  respectively,  for  and 
on  behalf  of  the  defendant,  the  said  *bill  of  exchange  in  this  r^oTT 
replication  first  above  mentioned  as  being  renewed,  paid,  satisfied,  *- 
or  discharged  by  the  said  bill  of  exchange  in  the  declaration  mentioned 
80  delivered  to  the  plaintiff  as  aforesaid  ;  that  the  said  bill  of  exchange 
so  given  up  by  the  plaintiff  to  or  for  the  defendant  as  aforesaid,  had 
never  been  returned  by  the  defendant,  or  otherwise  howsoever  to  the 
plaintiff;  and  that  the  defendant  did  not  give  the  plaintiff  notice,  nor 
did  the  plaintiff  receive  notice,  nor  did  he  know  or  believe,  nor  had  he 
reason  to  believe,  that  the  laflt-mentioned  bill  was  not  accepted  by  him, 
the  defendant,  or  by  his  authority,  until  thirty  days  had  elapsed  after 
the  same  had  been  so  as  aforesaid  delivered  to  and  received  by  the  said 
Edward  Rawson  Clark,  as  such  agent  as  aforesaid. 

The  defendant,  as  to  the  second  replication  to  his  said  plea,  said,  that, 
from  the  time  of  his  first  discovering  that  the  said  bill  of  exchange  so 
given  up  by  the  plaintiff  as  aforesaid  had  not  been  accepted  by  him,  the 
defendant,  or  by  his  authority,  he  was,  and  from  thence  hitherto  had 
been,  and  still  was,  ready  and  willing  to  return  the  said  bill  so  given  up 
by  the  plaintiff,  to  him  the  plaintiff,  but  that  the  plaintiff  never  demanded 
the  same,  nor  requested  that  the  same  might  be  returned  to  him. 
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To  this  rejoinder,  the  plaintiff  demurred. 
i^nncTi  Phipson,  in  support  of  tlje  demurrer.(a) — The  point  *raised  by 
-*  these  pleadings,  is,  whether  a  person  who  accepts  a  bill  in  exchange 
for  another  bill  purporting  to  bear  his  acceptance,  and  which  he  had  full 
opportunity  of  inspecting,  is  liable  to  be  sued  by  a  holder  for  value  of 
such  substituted  bill.  It  appears,  that,  at  the  time  the  first  bill  was  pre- 
sented to  the  defendant  for  payment,  the  plaintiff  had  a  remedy  thereon 
against  the  drawer  and  the  first  endorser ;  and  that  the  defendant  inspected 
the  bill  when  presented  to  him,  but  made  no  objection  that  the  acceptance 
was  not  his,  but  merely  complained  that  Clark  had  not  renewed.it  in  a 
given  manner.  If  the  defendant  had  paid  the  bill,  he  clearly  could  not 
under  the  circumstances  have  recovered  back  the  money,  unless  he  could 
have  brought  himself  within  the  exception  to  the  rule,  established  by  Kelly 
V,  Solari,  9  M.  &  W.  54,t  viz.  that  the  payment  was  made  under  a  bon&  fide 
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*fargetfulne88  of  facts  which  disentitled  the  recipient  to  receive 


the  money ;  and,  if  that  be  so,  he  clearly  has  jio  answer  to  an 
action  upon  this  bill.  [WiLLBS,  J. — The  defendant  will  probably  rely 
upon  Milnes  v.  Duncan,  6  B.  &  C,  671  (E.  C.  L.  R.  vol.  13),  9  D.  i  R. 
731  (E.  C.  L.  R.  vol.  22).  A  bill  of  exchange  was  drawn  in  Ireland 
upon  the  stamp  required  by  law,  which  was  less  in  amount  than  the 
stamp  required  for  such  a  bill  drawn  in  England ;  but  there  was  nothing 
on  the  face  of  the  bill  to  show  that  it  had  been  drawn  in  Ireland.  The 
holder  in  England  neglected  to  present  it  for  payment,  and  held  it  a 
month  after  it  was  due.  The  acceptor  having  become  bankrupt,  the 
holder  applied  for  payment  to  the  endorser  who  had  paid  it  to  him.  The 
latter  refused  to  pay  it,  alleging  that  the  holder  had  made  it  his  own  by 
his  laches.  The  holder  then  threatened  to  sue  him,  alleging  that  the 
bill  was  void,  on  the  ground  that  it  was  drawn  on  an  improper  stamp. 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were  as  foUows : — 

'*  1.  That  the  second  rejoinder  is  bad  in  snbstance,  and  is  no  answer  to  the  second  repUcation; 
that  it  confesses  all  the  facts  stated  in  the  second  replication,  and  does  not  avoid  them ;  that  it 
admits  that  plaintiff  gave,  and  defendant  received,  consideration  for  the  bill  sued  upon;  that  it 
is  therefore  immaterial  whether  or  not  the  defendant  offered  to  return  the  first  biU,  or  whether 
or  not  the  plaintiff  was  prejudiced ;  and  that,  if  plaintiff's  being  prejudiced  is  material,  the 
rejoinder  admits  he  was  prejudiced,  as  he  was  deprived  of  the  bill  and  of  his  remedies  upon  it 
for  a  period  of  thirty  days. 

**  2.  The  plaintiff  will  contend,  if  necessary,  that  the  defendant's  plea  is  bad  in  substance;  that 
the  plea  shows  the  defendant  admitted  the  genuineness  of  the  acceptance  of  the  first  bill,  by 
renewing  or  paying  it,  and  therefore  he  cannot  now,  in  the  absence- of  fraud,  set  up  the  forgery, 
to  defeat  the  bill  given  by  way  of  renewal ;  that  the  plea  does  not  allege  that  the  discovery  of 
the  first  bill  being  a  forgery  was  made,  or  that  notice  thereof  was  given  to  the  plaintiff,  in  a  rea- 
sonable time  after  notice  to  the  defendant  of  that  bill  being  overdue  and  unpaid ;  that  it  does  not 
allege  that  the  defendant  was  ready  and  willing  to  return  the  first  biU  within  a  reasonable  time 
after  it  had  been  given  up  to  him ;  and  that  it  does  not  allege  that  the  defendant  ever  offered  to 
return  the  first  bill,  or  to  replace  the  plaintiff  in  his  former  position. 

"  3.  The  plaintiff  will  also  contend,  if  necessary,  that  his  second  replication  is  good  in  sub- 
stance, and  is  a  complete  answer  to  the  defendant's  plea ;  that  it  shows  that  the  plaintiff  gave, 
and  the  defendant  received,  consideration  for  the  bill  sued  upon ;  that,  in  the  absence  of  frand» 
the  contract  was  and  is  binding,  particularly  as  the  parties  eould  not,  after  the  lapse  of  time,  be 
restored  to  their  former  position ;  and  that  the  defendant,  under  the  ciroumstanoes  stated  in  the 
replication,  is  not  at  Uberty  to  aet  up  the  alleged  forgery." 
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The  endorser  inspected  the  bill,  and,  finding  that  the  stamp  was 
not  that  required  for  a  bill  of  the  same  amount  drawn  in  England,  but 
ignorant  of  the  fact  that  it  had  been  drawn  in  Ireland,  paid  the  amount 
to  the  holder.  It  was  held,  that  this  was  money  paid  in  ignorance  of 
the  fact,  and,  there  being  no  laches  imputable  to  the  party  who  paid  the 
money,  he  might  recover  it  back  in  an  action  for  money  had  and  re- 
ceived.] That  case  ranges  itself  within  the  general  rule,  that  money 
paid  in  ignorance  of  the  facts  may  be  recovered  back.  But  the  cases 
have  engrafted  an  exception  upon  the  exception  in  Kelly  v.  Solari, — 
that,  where  there  has  been  negligence  in  the  party  making  the  payment, 
and  there  has  been  no  bi^d  faith  and  no  laches  on  the  part  of  the  person 
receiving  it,  the  money  cannot  be  recovered  back.  No  case,  however, 
is  to  be  found  where  an  acceptor  who  has  paid  a  bill  believing  it  to  be 
genuine,  has  afterwards  been  allowed  to  recover  it  back.  In  Price  v. 
Neal,  3  Burr.  1355, 1  W.  Bl.  390,  *the  plaintiflf  sought  to  recover  r^non 
back  from  the  defendant  80Z.  which  had  been  received  by  him  ^ 
under  the  following  circumstances : — Two  bills  for  40L  each  drawn  upon 
the  plaintiff,  and  one  of  them  accepted  by  him  payable  at  his  banker's, 
being  in  the  hands  of  the  defendant  as  holder  for  value,  were  presented 
at  maturity,  and  paid.  The  drawee  afterwarSs  discovered  that  the 
drawei  s  name  to  both  bills  was  forged  by  one  Lee,  who  was  hanged  for 
the  forgery.  Lord  Mansfield  said :  "  This  is  an  action  upon  the  case 
for  money  had  and  received  to  the  plaintiiF's  use;  in  which  action  the 
plaintiff  cannot  recover  the  money,  unless  it  be  against  conscience  in  the 
defendant  to  retain  it :  and  great  liberality  is  always  allowed  in  this  sort 
of  action.  But  it  can  never  be  thought  unconscientious  in  the  defendant 
to  retain  this  money,  when  he  has  once  received  it  upon  a  bill  of  exchange 
endorsed  to  him  for  a  fair  and  valuable  consideration,  which  he  had 
bonfi  fide  paid,  without  the  least  privity  or  suspicion  of  any  forgery. 
Here  was  no  fraud,  no  wrong.  It  was  incumbent  upon  the  plaintiff  to 
be  satisfied  that  the  bill  drawn  upon  him  was  the  drawer's  hand,  before 
he  accepted  or  paid  it ;  but  it  was  not  incumbent  upon  the  defendant  to 
inquire  into  it.  Here  was  notice  given  by  the  defendant  to  the  plaintiff 
of  a  bill  drawn  upon  him ;  and  he  sends  his  servant  to  pay  it  and  take 
it  up.  The  other  bill  he  actually  accepts ;  after  which  acceptance,  the 
defendant  innocently  and  bon&  fide  discounts  it.  The  defendant  lies 
by  for  a  considerable  time  after  he  has  paid  these  bills,  and  then  found 
out  that  they  were  forged ;  and  the  forger  comes  to  be  hanged.  He 
made  no  objection  to  them  at  the  time  of  paying  them.  Whatever  neglect 
there  was,  was  on  his  side.  The  defendant  had  actual  encouragement 
from  the  plaintiff  himself  for  negotiating  the  second  bill,  from  the  plain- 
tiff's having  without  any  scruple  or  hesitation  paid  the  first :  and  he  paid  the 
*whole  value  bon&  fide.  It  is  a  misfortune  which  has  happened  r^no-i 
without  the  defendant's  fault  or  neglect.  If  there  was  no  neglect  *• 
ia  the  plaintiff,  yet  there  is  no  reason  to  throw  off  the  loss  from  one 
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innocent  man  upon  another  innocent  man :  but,  in  this  case,  if  there 
vras  any  fault  or  negligence  in  any  one,  it  certainly  was  in  the  plaintiff, 
and  not  in  the  defendant.*'  That  case  bears  a  very  close  resemblance 
in  point  of  principle  to  this.  Again,  in  Smith  v.  Mercer,  1  Marsh.  453 
(E.  C.  L.  R.  vol.  1),  j5  Taunt.  76  (E.  C.  L.  R.  vol.  4),  a  bill  of  exchange 
vfxxh  a  forged' acceptance  purporting  to  be  pay&ble  at  the  house  of  A.  k 
Co.,  bankers  in  London,  with  whom  the  supposed  acceptor  kept  cash, 
was  endorsed  to  B.  for  a  valuable  consideration :  B.  endorsed  it  to  his 
agent  in  London,  who  presented  it  on  the  28d  of  April  at  the  house  of 
A.  &  Co.  for  payment :  A.  k  Co.  paid  it,  and  sent  it  on  the  30th  of 
April  to  the  supposed  acceptor,  who  disavowed. it :  A.  &  Co.  immediately 
gave  notice  of  the  forgery  to  B.,  and  demanded  repayment,  which  B. 
refused :  all  parties  were  ignorant  of  the  fraud :  and  it  was  held,  that 
A.  &  Co.,  by  paying  the  bill,  without  ascertaining  that  the  acceptance 
was  genuine,  were  precluded  from  recovering  the  amount  from  B. 
[Jervis,  C.  J. — On  what  ground  ?]  One  ground  was,  that  the  position 
of  the  holder  might  be  altered  to  his  prejudice :  another  and  broader 
ground  was,  that  it  was  the  bankers'  duty  to  know  the  handwriting  of 
their  customer.  In  Jones  w.  Ryde,  6  Taunt.  488  (E.  C.  L.  R.  vol.  1), 
1  M-arsh.  157  (E.  C.  L.  R.  vol.  4), — where  it  was  held  that  a  person 
who  discounts  a  forged  navy  bill  for  another  who  passed  it  to  him  with- 
out knowledge  of  the  forgery,  might  recover  back  the  money  as  had  and 
received  to  his  use  upon  failure  of  the  consideration, — Gibbs,  C.  J., 
said :  "  This  is  very  distinguishable  from  the  case  of  Price  v.  Neal,  be- 
cause there  the  bill  was  paid  by  the  person  who  of  all  others  was  the 
best  judge  whether  the  acceptance  was  his  handwriting  or  not,  and  he 
*9ft91  ^*y®'  ^^  looking  at  *it,  this  is  my  handwriting,  and  I  pay  it" 
*'-'  [Cresswell,  J.,  referred  to  Cocks  v.  Masterman,  9  B.  &  C.  902 
(E.  C.  L.  R.  vol.  17),  4  M.  &  R.  676.  There,  a  bill  purporting  to  have 
been  accepted  by  A.,  was  presented  for  payment  to  his  bankers  on  the 
day  when  it  became  due.  The  latter,  believing  it  to  be  the  genuine 
acceptance  of  A.,  paid  the  amount,  but,  on  the  following  day,  having 
discovered  that  the  acceptance  was  a  forgery,  they  gave  notice  of  that 
fact  to  the  party  to  whom  they  had  paid  the  bill,  and  required  him  tO 
return  the  mDney :  and  it  was  held  that  they  were  not  entitled  to  recover 
it  back.]  That  proceeded  upon  the  narrower  ground,  that  the  holder 
was  entitled  to  know,  on  the  day  on  which  the  bill  becomes  due,  whether 
it  is  honoured  or  dishonoured,  least  his  remedies  against  other  parties 
on  the  bill  should  be  impaired.  [Jervis,  C.  J. — The  narrower  ground 
is  suflScient  for  your  purpose  in  the  present  case.]  The  case  of  Wilkin- 
son V.  Johnson,  3  B.  k  C.  428  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  408  (E. 
C.  L.  E.  vol.  16),  which  was  there  relied  on  for  the  plaintiffs,  was  dis- 
tinguished by  Bayley,  J.,  on  the  ground  that  there  notice  of  the  forgery 
was  given  on  the  very  day  when  payment  was  made,  and  so  as  to  enable 
the  defendant  to  send  notice  of  the  dishonour  to  the  prior  parties  on 
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that  day.  Abbott,  G.  J.,  in  the  last-mentioned  case  expressly  recognises 
Price  t;.  Neal  and  Smith  v.  Mercer.  There  is  another  ground  upon 
which  the  defendant  would  be  estopped  from  setting  up  this  defence.  If 
a  mistake  of  fact  would  authorize  him  to  recover  back  the  money  after 
the  lapse  of  thirty  days,  there  would  be  nothing  to  prevent  his  recover- 
ing it  back  at  any  time  within  six  years.  The  cases  upon  this  subject 
will  be  found  collected  in  Freeman  v.  Cooke,  2  Exch.  654, f  where  the 
Coart  of  Exchequer  qualify,  the  rule  laid  down  by  the  Court  of  Queen's 
Bench  in  Pickard  v.  Sears,  6  Ad.  &  E.  474  (E.  C.  L.  B.  vol.  33),  2  N. 
k  P.  486,  and  that  class  of  cases.  And  see  the  judgment  of  Abbott,  G. 
J.,  in  Skyring  v.  Greenwood,  4  B.  &  C.  281  (E.  C.  L.  B.  vol.  10),  6  D. 
&  R.  401  (E.  C.  L.  B.  vol.  16).  *Beliance  will  probably  be  r:,cOQq 
placed  on  the  other  side  upon  the  case  of  Bell  v.  Gardiner,  4  M.*  *- 
i  G.  11  (E.  C.  L.  B.  vol.  43),  4  Scott,  N.  B.  621,  where  it  was  held 
that  a  negotiable  security  given  by  a  party  in  patisfaction  of  a  liability 
from  which  he  was  discharged  in  law,  in  ignorance  of  the  facts  which 
constituted  such  discharge,  cannot  be  enforced  against  him,  though  he 
may  have  had  the  means  of  knowing  those  facts.  The  cases  here  relied 
on,  however,  were  not  cited  there :  besides,  the  acceptor  was  discharged, 
as  well  as  the  drawer ;  the  note  was  given  for  a  bill  which  was  abso- 
lutely worthless,  the  defendant  not  knowing  it  to  be  worthless.  [The 
rejoinder  was  abandoned.] 

Maenamara^  contrd..(a) — The  plea  affords  a  sufficient  answer  to  the 
declaration,  and  the  replication  is  no  answer  to  the  plea.  The  fact  that 
the  bill  declared  on  was  given  by  the  defendant  on  a  mistake  of  facts, 
prim&  facie  affords  an  answer  to  the  action.  Bell  v,  Gardiner  is  a  strong 
authority  in  favour  of  the  defendant;  and  it  is  not  successfully  distin- 
guished from  the  present  on  the  '^'ground  that  the  bill  in  substitu-  r:^0Q4 
tioD  for  which  the  note  there  was  given,  was  a  mere  piece  of  waste  *- 
paper :  the  bill  -was  not  necessarily  void  by  reason  of  the  alteration. 

(«)  The  points  marked  foj  argameot  on  the  part  of  the  defendant,  were  as  follows : — 

'*  1.  That  the  plea  affords  a  good  answer  to  this  action,  as  it  alleges  that  the  bill  of  exchange^ 
ned  upon  was  accepted  by  the  defendant  under  a  mistake  of  facts:  and  that  the  plea  is  also  a 
good  answer  to  the  action,  as  showing  that  there  was  no  consideration  for  the  acceptance  of  the 
bill  apon  which  this  action  is  broaght 

"  1  That  it  does  not  appear  by  the  replication  that  there  was  any  consideration  for  the  accept- 
snce  of  the  bill  sued  upon,  or  that  the  plaintiff  has  been  prejudiced  by  the  defendant's  conduct 
vt  representation :  that  the  mere  fact  of  the  plaintiff's  not  having  had  in  his  possession  the  bill 
firen  up,  for  the  period  of  thirty  days,  was  not  necessarily  a  prejudice  to  him,  especially  as  it 
sppears  that  be  reeeiyed  the  sum  of  100^  for  the  renewal  thereof:  that  it  does  not  appear 
that  the  plaintiff  was  delayed  in  or  deprived  of  his  remedy  upon  the  biU  given  up :  that  it 
(Ities  not  appear  that  the  plaintiff's  not  suing  upon  the  bill  given  up  was  any  prejudice  to  him : 
that  the  plaintiff  ought  poiitively  to  have  shown  that  he  was  prejadioed  by  having  given  up  the 
bill,  asd  that  such  prejudice  Was  caofcd  by  the  defendant's  wilful  misrepresentation,  or  at  his 
reqant,  or  for  his  benefit,  or  that  there  was  in  some  other  way  a  consideration  for  the  acceptance 
of  the  bill  sued  upon  in  this  action. 

***1.  That  the  facts  stated  in  the  pleadings  in  this  action  show,  at  the  utmost,  a  cause  of  action 
for  damages  by  the  plaintiff  against  the  defendant,  but  not  any  eanse  of  action  upon  the  biU  of 
exebaoge  sued  upon  in  this  action ;  and  that  the  measure  of  damages  sustained  by  the  plaintiff 
by  rc«9oo  of  his  having  given  up  the  bill,  would  not  necessarily  be  the  amount  of  the  biU  now 
•sed  upon." 
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[Cresswkll,  J. — ^Yes  it  was.  What  becomes  of  the  stamp  ?  The  bill 
could  not  be  sued  upon.]  Be  that  as  it  may,  the  case  is  still  an  autho 
rity  in  favour  of  the  defendant ;  as  also  is  Kelly  v,  Solari.  All  the 
cases  relied  on  for  the  plaintiff  occurred  before  Kelly  v.  Solari ;  and 
they  were  all  cases  of  bankers,  who  have  a  public  duty  cast  upon  them 
by  reason  of  their  occupation.  See  the  authorities  collected  in  Marriot 
V.  Hampton  (7  T.  R.  269),  in  2  Smith's  Leading  Oases,  336.  This  is 
a  mere  promise  to  pay  the  former  bill.  If  the  money  had  been  actually 
paid,  it  might  have  been  recovered  back :  Milnes  v.  Duncan,  6  £.  &  C. 
671  (E.  0.  L.  R.  vol.  13),  9  D.  &  R.  731.  As  between  these  parties, 
this  plea  amounts  to  a  plea  of  no  consideration :  Southall  v.  Rigg,  11 
0.  B.  481  (E.  0.  L.  R.  vol.  73).  [Jervis,  C.  J. — Do  you  say  that  the 
giving  up  the  holder's  claim  against  the  drawer  and  endorsee  was  no 
consideration  ?]  It  does  not  appear  that  he  was  at  all  prejudiced.  The 
replication  admits  that  the  plaintiff  represented  to  the  defendant  that  he 
was  liable  upon  the  bill,  that  the  bill  given  up  was  not  genuine,  and  that 
the  substituted  bill  was  given  on  the  faith  that  the  former  instrument 
was  a  genuine  one.  The  replication  shows  no  estoppel :  it  is  not  alleged 
that  the  plaintiff  was  prejudiced  by  giving  up  the  original  bill,  or  that  he 
^^Qc-i  *could  have  sued  any  of  the  other  parties  on  the  bill.  [Jebvis, 
-'  0.  J. — Could  not  the  defendant  have  sued  Mr.  Villiers  upon  the 
bill  when  he  got  it?  The  plea  clearly  does  not  amount  to  a  plea  of  no 
consideration.]  He  takes  the  bill  after  it  is  due.  [Jervis,  C.  J. — Sub- 
ject to  all  its  equities.  Willes,  J.,  referred  to  Serle  v.  Water  worth,  4 
M.  &  W.  9,t  and  Nelson  v.  Serle  (the  same  case  in  error),  4  M.  k  W. 
795. t]  It  does  not  appear  that  the  representation  (tacitly)  made  by 
the  defendant  was  wilful,  so  as  to  induce  the  plaintiff  to  act  upon  it  to 
his  prejudice.  In  Howard  v.  Hudson,  2  E.  &  B.  1,  10  (E.  0.  L.  R.  vol. 
76),  Lord  Oampbell  says ;  "I  accede  to  the  rule  laid  down  in  Pickard 
V.  Sears,  6  Ad.  &  E.  469  (E.  0.  L.  R.  vol.  33),  2  N.  &  P.  486,  and  in 
Freeman  v.  Cooke,  2  Exch.  654.t  If  a  party  wilfully  makes  a  repre- 
sentation to  another,  meaning  it  to  be  acted  upon,  and  it  is  so  acted 
upon,  that  gives  rise  to  what  is  called  an  estoppel.  It  is  not  quite  pro- 
perly so  called ;  but  it  operates  as  a  bar  to  receiving  evidence  contrary 
to  the  representation,  as  between  those  parties.  Like  the  ancient  estop- 
pel, this  conclusion  shuts  out  the  truth,  and  is  odious,  and  must  be 
strictly  made  out.  The  party  setting  up  such  a  bar  to  the  reception  of 
the  truth  must  show  both  that  there  was  a  wilful  intent  to  make  him  act 
on  the  faith  of  the  representation,  and  that  he  did  bo  act.**  The  subject 
underwent  much  discussion  in  the  subsequent  case  of  Foster,  Public 
Officer  of  the  Britannia  Mutual  Life  Association,  v.  The  Mentor  Life 
Assurance  Company,  3  E.  &  B.  48  (E,  C.  L.  R.  vol.  77),  where  Lord 
Campbell,  at  p.  79,  observes, — "  The  doctrine  of  Pickard  v.  Sears  and 
Freeman  v.  Cooke,  which  we  have  lately  had  to  consider  in  Howard  r. 
Hudson,  would  have  effectually  estopped  the  Britannia  Company  from 
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denying  that  they  had  given  the  warranty,  if  they  had  stated  thit  they 
had  signed  the  declaration  ;  for,  then  they  would  have  made  a  statement 
on  which  the  Mentor  Company  *had  acted,  and  thereby  incurred  r^uoof* 
a  liability  to  their  prejudice."  Smith  v.  Mercer  proceeded  upon  ^ 
the  peculiar  position  of  the  bankers ;  and  one  of  the  judges,  Chambre, 
J.,  dissented  from  the  decision.  Upon  the  whole,  it  is  submitted,  that 
the  replication  does  not  show  that  the  plaintiff  gave  up  any  right  of  ac- 
tion against  anybody  on  the  bill,  or  any  negligence  or  breacbP  of  duty 
on  the  part  of  the  defendant ;  and  that  if  the  representation  of  the  de- 
fendant be  relied  on  as  an  estoppel,  the  circumstances  which  constitute 
the  estoppel  should  have  been  set  forth. 

PhipBoriy  in  reply. — The  plea  is  in  substance  a  plea  of  no  considera- 
tion :  and  the  replication  shows  that  that  there  was  consideration  for 
the  giving  of  the  renewed  bill.  [Cresswell,  J. — You  are  seeking  to 
enforce  your  remedy  upon. the  defendant's  promise.  You  must  show  a 
consideration  for  it.]  The  giving  up  the  original  bill  with  the  names 
of  the  other  persons  on  it,  was  consideration  enough.  [Jervis,  G.  J. — 
The  plea  states  that  the  only  consideration  was  the  giving  up  the  forged 
acceptance.  Some  members  of  the  court  think  that  the  replication 
should  be  amended.  Willes,  J. — All  that  is  alleged  in  the  replica- 
tion is  evidence  which  would  come  out  on  a  traverse  to  the  pica.] 
Upon  the  point  of  consideration  it  certainly  would  be  so.  But  it  is 
submitted  the  defendant  is  estopped  from  saying  that  there  is  no  con- 
sideration. [Crowder,  J. — Should  not  that  have  been  shown  by  the 
replication  ?]  An  estoppel  may  always  be  taken  advantage  of  when  it 
appears  upon  the  record :  Lainson  v,  Tremere,  1  Ad.  &  E.  792  (E.  G.  L. 
R.  vol.  28),  3  N.  &  M.  603.  [Willes,  J.— The  replication  does  not 
allege  that  the  giving  up  the  piece  of  paper  on  which  the  first  bill  was 
written,  was  the  consideration  for  the .  acceptance  of  the  second  bill. 
You  had  better  exclude  the  difficulty,  by  *averring  that  the  rjuoQ^ 
forged  bill  was  given  up,  and  that  the  second  bill  was  given  in  *- 
consideration  of  the  delivery  up  of  the  former.] 

Phipson  elected  to  amend. 

The  following  amended  replication  was  afterwards  delivered  : — 

And  for  a  second  replication  to  the  defendant's  plea,  the  plaintiff  said, 
that,  when  the  said  bill  of  exchange  drawn  by  the  said  Francis  Yilliers, 
and  endorsed  by  the  said  Edward  Rawson  Clark,  and  purporting  to  be 
accepted  by  the  defendant,  in  the  said  plea  mentioned,  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  the  plaintiff,  then  being 
the  lawful  holder  thereof  for  value,  and  the  same  having  been  and  being 
drawn  payable  to  order,  and  endorsed  in  blank  by  the  payee  thereof,  and 
by  the  said  Edward  Rawson  Clark,  respectively,  caused  the  same  to  be 
presented  to  the  defendant  for  payment  thereof,  but  the  defendant  did 
not  pay  the  same ;  whereupon  the  plaintiff,  then,  and  in  due  time  in  that 
behalf,  gave  due  notice  to  the  said  Francis  Yilliers  and  Edward  Rawson 
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Clark,  respectively,  of  such  presentment  and  dishonour  of  the  last  men- 
tioned bill :  That  he,  the  plaintiff,  had  not  at  any  of  such  times,  or  at 
the  time  when  the  last-mentioned  bill  was  given  up  by  the  plaintiff  to  or 
for  the  defendant  as  thereinafter  mentioned,  any  notice,  nor  did  he  know 
or  believe,  nor  had  he  reason  to  believe,  that  the  signature  of  the  de- 
fendant's name  upon  the  last-mentioned  bill  purporting  to  be  his  accept- 
ance of  the  same,  was  not  the  defendant's  genuine  signature  and 
acceptan^,  or  that  the  defendant  was  not  liable  thereon  as  the  acceptor 
of  the  last-mentioned  bill :  That,  after  the  said  presentment  of  the  last- 
^Qoo-1  mentioned  bill  for  payment  as  aforesaid,  and  ^before  the  same 

^  was  given  up  to  or  for  the  defendant  as  thereinafter  mentioned, 
and  whilst  the  plaintiff  was  the  lawful  holder  thereof,  the  defendant,  at 
his  request,  and  by  the  sufferance  and  permission  of  the  plaintiff,  inspected 
the  last-mentioned  bill,  then  having  the  supposed  acceptance  of  the  de- 
fendant thereon,  and  the  defendant  received  and  took  the  same  into  bis 
hands  for  that  purpose,  and  did  not  say  or  suggest  that  the  said  supposed 
acceptance  was  a  forgery,  or  that  his  name  had  been  written  on  the  last- 
mentioned  bill  without  his  knowledge,  consent,  or  authority,  or  that  be 
was  not  liable  thereon  as  the  acceptor  thereof;  but  com[^ained  to  the 
plaintiff  that  the  said  Edward  Bawson  Clark  had  not  renewed  the  last- 
mentioned  bill  before  it  became  due^,  and  then  informed  the  plaintiff  that 
he,  the  defendant,  had  before  then  given  the  said  Edward  Bawson  Clark 
another  acceptance  and  a  check  for  1002.  for  the  purpose  of  renewing 
the  same :  That  the  said  conduct  and  behaviour  of  the  defendant  on  the 
occasion  aforesaid,  and  his  conduct  next  thereinafter  mentioned,  respec- 
tively, confirmed  the  plaintiff  in  his,  the  plaintiff's,  belief  that  the 
acceptance  of  the  said  bill  in  the  replication  first  aforesaid  was  the 
genuine  signature  and  acceptance  of  the  defendant,  and  that  he  was 
liable  thereon  as  the  acceptor  of  the  last-mentioned  bill,  and  induced 
the  plaintiff  to  act,  and  the  plaintiff  did  accordingly  and  in  consequence 
thereof  act  as  thereinafter  alleged :  That,  after  the  lapse  of  eight  days 
after  the  defendant  had  so  inspect-ed  the  last-mentioned  bill,  the  defend- 
ant, by  and  through  the  said  Edward  Rawson  Clark,  his  the  defendant's 
agent  in  that  behalf,  and  in  consideration  of  the  delivery  up  to  him  of 
the  itaid  last-mentioned  bill  as  thereinafter  mentioned,  delivered  to  the 
plaintiff  the  said  bill  in  the  declaration  mentioned,  so  drawn,  accepted, 
and  endorsed  as  therein  and  herein  alleged,  and  paid  to  the  plaintiff  the 
inooq^  sum  of  60Z.,  and  *the  plaintiff  thereupon,  at  the  request  of  the 

-*  defendant,  by  the  said  Edward  Bawson  Clark,  his  agent  in  that 
behalf  as  aforesaid,  then  delivered  to  the  said  Edward  Bawson  Clark,  as 
and  being  such  agent  as  aforesaid,  who  then,  as  such  agent  as  aforesaid, 
took  and  received  respectively  for  and  on  behalf  of  the  defendant,  the 
ssiid  bill  of  exchange  in  this  replication  first  above  mentioned  :  That  the 
said  bill  of  exchange  so  given  up  by  the  plaintiff  to  or  for  the  defend- 
ant as  aforesaid,  had  never  been  returned  by  the  defendant,  or  otherwise 
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howsoever,  to  the  plaintiiF:  And  that  the  defendant  did  not  give  the 
plaintiff  notice,  nor  did  the  plaintiff  receive  notice,  nor  did  he  know  or 
believe,  nor  had  he  reason  to  believe,  that  the  last-mentioned  bill  was 
not  accepted  by  him  the  defendant,  or  by  his  authority,  until  thirty  days 
bad  elapsed  after  the  same  had  been  so  as  aforesaid  delivered  to  and 
received  by  the  said  Edward  Rawson  Clark,  as  such  agent  as  aforesaid. 

The  defendant  joined  issue  upon  the  second  amended  replication,  and, 
for  a  second  rejoinder,  said  that  he  did  not  discover  that  the  signature 
of  his  name  upon  the  said  bill  of  exchange  so  given  up  by  the  plaintiff 
for  the  defendant  as  aforesaid  was  not  his  the  defendant's  signature,  until 
the  expiration  of  the  said  period  of  thirty  days  in  the  said  second  repli- 
cation mentioned ;  and  that,  when  he  first  discovered  the  same,  he  forth- 
with gave  notice  thereof  to  the  plaintiff,  and  then  offered  to  return  to 
the  plaintiff  the  last-mentioned  bill  of  exchange,  and  then  tendered  the 
same  to  the  plaintiff,  bat  the  plaintiff  refused  to  receive  the  same ;  and 
that,  from  the  time  of  his  the  defendant's  first  discovmng  that  the 
said  signature  was  not  his  the  defendant's  signature,  hitherto,  he,  the 
defendant,  had  always  been  ready  and  willing  to  return  to  the  plaintiff 
the  last-mentioned  bill  of  exchange,  whereof  the  plaintiff  had  always 
doring  that  period  had  notice :  That,  at  the  time  when  he  offered  to 
return  the  last-mentioned  bill  of  exchange  *to  the  plaintiff  as  r,|:OQA 
aforesaid,  or  tendered  the  same  as  aforesaid,  and  from  thence  ^ 
hitherto,  the  plaintiff  might  and  could  have  enforced  payment  of  the 
last-mentioned  bill  against  the  said  Francis  Yilliers  and  Edward  Rawson 
Clark,  or  any  other  party  to  the  said  bill,  and  recovered  from  them  the 
amount  thereof,  as  fully  and  effectually  as  he  the  plaintiff  could  have 
enforced  payment  or  recovered  the  amount  thereof  at  the  time  when  the 
plaintiff  first  gave  up  the  last-mentioned  bill  for  the  defendant  as  afore- 
said, or  at  any  time  between  that  period  and  the  time  when  the  defend- 
ant offered  to  return  and  tendered  the  last-mentioned  bill  of  exchange 
to  the  plaintiff :  And  that  the  plaintiff  did  not  lose,  nor  was  he  deprived 
of,  any  remedy  upon  the  last-mentioned  bill,  nor  was  he,  nor  had  he 
been,  in  any  way  prejudiced  or  injured  by  reason  of  his  having  given  up 
the  last-mentioned  bill  of  exchange  for  the  defendant  as  aforesaid,  other- 
wise than  as  in  the  said  replication  and  herein  appears. 

To  this  rejoinder  the  plaintiff  demurred. 

Phip$ony  for  the  plaintiff. — The  amendment  suggested  by  the  court 
baring  been  made,  it  now  appears  sufficiently  upon  the  whole  record  that 
the  original  bill  was  presented  and  dishonoured,  and  notice  thereof  given 
to  the  drawer  and  endorser,  and  that  the  consideration  for  the  giving  of 
the  second  bill  was  the  delivery  up  of  the  former  one.  [Jervis,  C.  J. — 
The  giving  up  of  the  first  bill  clearly  was  a  good  consideration.  I  think 
we  should  hear  the  other  side.] 

Maenamara,  contril. — The  plea  discloses  a  complete  failure  of  con- 
aideration,  on  the  ground  that  the  bill  which  was  given  up  was  not  the 
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acceptonce  of  the  defendant,   and  that  therefore  the  defendant  had 
not  that  which  he  bargained  for.     In  Gurney  v.  Womersley,  4  E.  4 
B.  133  (E.  C.  L,  R.  vol.  82),  which  was  an  action  for  money  received, 
*2Qn  *^^^^  ^  P^®*  ^^  never  indebted,  the  facts  were  these : — The  plain- 
^  tiffs  and  defendants  were  both  money-dealers  and  bill-brokers  in 
London.     A.  was  a  customer  of  the  defendants.     N.  &  Co.  were  a  firm 
of  high  repute  in  London.     A.  brought  to  the  defendants  to  discount 
an  acceptance  of  N.  &  Co.     The  defendants  took  it  to  the  plaintiffs  for 
discount,  but  refused  themselves  to  endorse  or  guaranty  the  bill.    The 
plaintiffs  agreed  to  take  it  at  the  ordinary  rate  of  discount,  expressly  on 
the  credit  of  N.  &  Co.*s  name,  and  gave  the  defendant  their  check  for 
the  amount,  and  the  defendants  gave  A.  their  own  check  for  the  amonnt 
at  a  higher  rate  of  discount.     After  this,  several  other  acceptances  of 
N.  &  Co.  were  discounted  in  the  same  manner.    All  these  were  genuine, 
and  were  honoured.     A.  afterwards  brought  to  the  defendants  what  pur- 
ported to  be  a  bill  drawn  on  N.  &  Co.  for  3050?.,  endorsed  specially  to 
A.,  and  accepted  by  N.  &  Co.     It  was  carried  by  the  defendants  to  the 
plaintiffs,  who  agreed  to  take  it.     The  defendants  then  procured  A.  to 
endorse  it  in  blank,  gave  it  to  the  plaintiffs,  received  their  check  for  the 
proceeds,  less  discount  at  one  rate,  and  gave  their  own  check  for  the 
proceeds,  less  discount  at  a  higher. rate.     It  turned  out  that  all  the 
names  on  this  bill,  except  A.*s  own,  were  forgeries.     A.  was  convicted 
of  the  forgery,  and  became  bankrupt.     The  action  was  brought  to  reco- 
ver the  amount  given  by  the  plaintiffs  for  this  bill.     At  the  trial,  it  was 
proved,  that,  in  London,  all  bill-brokers  are  also  money-dealers,  them- 
selves discounting  bills  with   their   own    money  for   their  customers. 
Sometimes  a  bill-broker  does  not  discount  a  bill  himself,  but  finds  a 
capitalist  who  will  take  the  bill,  without  recourse  to  the  bill-broker.    In 
such  cases,  the  customer  is  never  introduced  to  the  capitalist,  but  the 
capitalist  gives  his  check  to  the  bill-broker  for  the  amount  of  the  bill, 
less  the  discount  agreed  on  between  the  bill-broker  and  capitalist,  and 
the  bill-broker  gives  *his  check  to  the  customer  for  the  amount 
of  the  bill,  less  the  discount  agreed  on  between  the  bill-broker 
and  customer ;  which  rates  of  discount  are  not  the  same.     The  judge 
(Lord  Campbell)  told  the  jury,  that,  on  the  undisputed  facts,  though 
there  was  no  endorsement  or  guarantee,  and  therefore  no  warranty  of 
the  solvency  of  the  parties  to  the  bill,  there  was  a  total  failure  of  consi- 
deration, and  the  plaintiffs  were  entitled  to  recover  back  the  money  paid 
for  the  bill  from  the  party  with  whom  the  transaction  was.    And  he  left 
it  to  the  jury  to  say  whether  the  transaction  was  one  between  the  plain- 
tiffs and  defendants,  or  one  between  the  plaintiffs  and  A.,  through  the 
defendants  as  agents  merely.     A  verdict  having  been-  found  for  the 
plaintiffs, — upon  a  motion  for  a  new  trial,  it  was  held, — first,  that  the 
verdict  was  justified  by  the  evidence,  and  that,  in  such  cases,  the  con- 
tract is  between  the  capitalist  and  bill-broker,  and  not  between  the 
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capitalist  and  the  bill-broker's  castomer, — ^secondly,  that,  though  A.'s 
endorsement  was  genuine,  and  there  was  so  far  recourse  on  the  bill,  yet 
that  the  undisputed  facts  showed  that  the  bill  was  taken  as  an  accept- 
ance of  N.  &  Co.,  and  that  the  genuineness  of  their  acceptance  was  the 
essence  of  the  description ;  and  that,  consequently,  the  direction  that 
there  was  a  total  failure  of  consideration,  was  right :  and  leave  to  appeal 
under  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125,''s. 
35,  was  refused,  the  court  considering  that  the  law  was  too  well  settled 
to  justify  an  appeal.     Lord  Campbell  there  said :  "  I  am  of  opinion, 
that,  though  the  defendants,  by  not  endorsing  or  guarantying  the  bill, 
preserved  themselves  from  warranting  the  solvency  of  any  of  the  par- 
ties, yet  th^y  did  undertake  that  the  instrument  was  what  it  purported 
to  be.     It  is  not  disputed  that  in  fact  the  discount  of  their  bill  by  the 
plaintiffs  was  solely  on  the  faith  of  its  being  an  acceptance  of  P.  &  C. 
Van  Notten,  which  it  *was  not ;  and  in  consequence  of  its  being  r^ono 
80  it  was  valueless.    The  possibility  of  recourse  against  the  estate  ^ 
of  Anderson,  a  convict  and  a  bankrupt,  did  not  prevent  there  being  a 
total  failure  of  consideration."     That  case  is  directly  in  point.     Here, 
it  is  admitted  on  the  record  that  the  defendant  was  not  liable  upon  the 
former  bill,  the  giving  up  of  which  was  the  moving  consideration  for  his 
giving  the  substituted  bill  now  declared  on.     In  Wilkinson  v,  Johnson, 
3  B.  &  C.  428  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  403  (E.  C.  L.  R.  vol. 
16),  the  bills  having  been  paid  through  a  mistake,  though  the  endorse- 
ments had  been  struck  out,  the  plaintiffs  were  held  entitled  to  recover 
back  the  money  because  the  bills  were  forgeries.     [Cresswell,  J. — 
And  because  the  other  party  had  not  lost  any  remedy.]     Abbott,  C.  J., 
in  giving  judgment,  says :  "  It  is  by  no  means  a  matter  of  course  to 
call  upon  a  person  to  pay  a  bill  for  the  honour  of  an  endorser ;  and  ^ch 
a  call,  therefore,  imports  on  the  part  of  the  person  making  it  that  the 
name  of  a  correspondent  for  whose  honour  the  payment  is  asked  is 
actually  on  the  bill.     The  person  thus  called  upon  ought  certainly  to 
satisfy  himself  that  the  name  of  his  correspondent  is  really  on  the  bill ; 
but  still  his  attention  may  reasonably  be  lessened  by  the  assertion  that 
the  call  itself  makes  to  him  in  fact ;  though  no  assertion  may  be  made 
in  words.    And  the  fault,  if  he  pays  on  a  forged  signature,  is  not  wholly 
and  entirely  his  own,  but  begins  at  least  with  the  person  who  thus  calls 
upon  him.    And,  though,  where  all  the  negligence  is  on  one  side,  it  may 
perhaps  be  unfit  to  inquire  into  the  quantity,  yet,  where  there  is  an^ 
fault  in  the  other  party,  and  that  other  party  cannot  be  said  to  be 
▼holly  innocent,  he  ought  not,  in  our  opinion,  to  profit  by  the  mistake 
into  which  he  may  by  his  own  prior  mistake  have  led  the  other ;  at 
least,  if  the  mistake  is  discovered  before  any  alteration  in  the  situation 
of  any  of  the  other  parties,  that  is,  whilst  the  remedies  of  all  the  parties 
entitled  to  *remedy  are  left  entire,  and  no  one  is  discharged  by  r^oqj^ 
laches."    And  at  the  close  of  the  judgment  his  Lordship  says, —  ^ 
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"  If,  indeed,  it  shall  hereafter  appear  that  the  defendants  are  put*  to 
any  additional  expense,  by  extra  proof,  or  otherwise,  on  account  of  this 
improvident  act  of  the  plaintiffs,  which  is  very  unlikely,  they  may  pos- 
sibly maintain  a  special  action  upon  the  case  to  recover  compensation, 
to  the  extent  of  the  injury  they  sustain."     So,  in  the  case  of  the  forged 
navy-bill,  Jones  v.  Ryde,  5  Taunt.  488  (E.  C.  L.  R.  vol.  1),  1  Marsh. 
167  (E.  C.  L.  R.  vol.  4),  Qibbs,  C.  J.,  says :  "  The  defendant  has  in 
the  present  case  put  off  this  instrument  as  a  navy-bill  of  a  certain  de- 
scription :  it  turns  out  not  to  be  a  navy-bill  of  that  amount,  and  there- 
fore the  money  must  be  recovered  back,  "(a)     In  Cocks  v.  Masterman, 
9  B.  &  C.  902  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  676,  money  paid  on  a 
forged  bill  was  held  not  to  be  recoverable  back,  the  ground  ©f  the  deci- 
sion being,  that  the  holder  of  a  bill  is  entitled  to  know,  on  the  day  on 
which  the  bill  becomes  due,  whether  it  is  honoured  or  dishonoured.    That 
ground  is  met  by  an  averment  in  the  replication  here.     Price  v.  Neal, 
•3  Burr.  1354,  1  W.  Blac.  390,  and  Smith  v.  Mercer,  6  Taunt.  76, 1 
Marsh.  453,  also  proceeded  upon  the  ground  that  all  the  laches  was  im- 
putable to  one  side  only.     The  doctrine  in  all  those  cases  is  materially 
.affected  by  the  decision  of  the  Court  of  Exchequer  in  Kelly  v.  Solari, 
9  M.  &  W.  54,t  which  case  and  those  of  Milnes  v,  Duncan,  6  B.  &  C. 
671  (E.  C.  L.  R.  vol.  13),  9  D.  &  R.  731  (E.  C.  L.  K  vol.  22),  and 
Bell  V.  Gardiner,  4  M.  &  G.  11  (E.  C.  L.  R.  vol.  43),  4  Scott,  N.  R. 
621,  1  Dowl.  N.  S.  683,  are  distinct, authorities  in  favour  of  the  defend- 
ant.     Further,  it  nowhere  appears  upon  this  record  that  the  plaintiff 
has  sustained  any  prejudice  by  reason  of  the  mistake^     [Cresswell, 
J. — The  law  does  not  permit  any  inquiry  as  to  that,  in  the  case  of 
itcoqrn  negotiable  instruments:    and  it  is  highly  ^expedient  that  that 
'  -'  should  be  so.]     At  the  most,  the  plaintiff  only  shows  a  right  tc 
recover  such  damages  as  could  arise  from  the  original  bill  having  re- 
mained in  the  defendant's  hands  for  thirty  days, — and  that,  not  by  an 
action  upon  the  bill,  but  by  a  special  action  on  the  case,  as  suggested 
by  Abbott,  C.  J.,  in  Wilkinson  v.  Johnson. 

Jervis,  C.  J. — I  am  of  opinion  that  our  judgment  in  this  case  most 
be  for  the  plaintiff.  As  a  general  rule,  the  holder  of  a  bill  of  exchange 
has  a  right  to  know  whether  or  not  it  has  been  duly  honoured  by  the 
acceptor  at  maturity ;  and,  when  the  bill  is  presented,  if  the  acceptor 
pays  it,  the  money  cannot  be  recovered  back,  if  the  acceptor  has  the 
means  of  satisfying  himself  of  his  liability  to  pay  it,  though  it  should 
turn  out  that  the  acceptance  was  a  forgery.  Can  it  make  any  difference 
that,  instead  of  paying  money  for  the  bill,  he  takes  the  bill,  examines 
it,  and  gives  another  acceptance  in  lieu  of  it  ?  Th6  replication  in  this 
case  having  been  amended,  the  facts  which  appear  upon  the  whole  record 
are  these : — A  bill  of  exchange  was  drawn  by  Villiers  upon  the  defend- 
ant, and  accepted  by  the  defendant  for  the  accommodation  of  Villiers, 

(a)  The  bill  u  originally  issaed  was  for  SS^L  16#.  3rf,    The  forgery  conairted  in  altering  the 
amount  to  18832.  16«.  8(2. 
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8Rd  endorsed  by  VilHers  to  Clark,  and  by  Clark  to  the  plain tiflF;  that 
bill  was  presented  and  dishonoured,  and  notice  of  the  dishonour  duly 
given  to  Villiers  and  to  Clark,  in  order  to  preserve  the  holder's  remedy 
over  against  them ;  the  bill  was  subsequently  offered  to  the  defendant, 
vho,  having  had  an  opportunity  of  inspecting  it,  kept  it,  and  gave  the 
plaintiff  a  renewed  bill  at  three  months ;  and  a  month  afterwards  he 
discovered  that  the  acceptance  was  not  his  signature,  and  that  he  was 
not  liable,  and  he  proposed  to  return  the  bill, — having  delayed  the 
plaintiff  of  his  remedy  against  the  parties  liable  thereon  for  thirty  days. 
Under  these  circumstances,  I  apprehend  the  '^'defendant  could  r^Kogg 
not  be  allowed  to  say  that  the  acceptance  was  not  his  hand-  *- 
writing.  I  think  there  is  sufficient  upon  the  whole  record  to  show  a 
consideration  for  the  acceptance  of  the  bill  declared  on,  viz.,  a  loss  to 
the  plaintiff  of  his  remedy  on  the  bill  against  Villiers  and  Clark.  I 
therefore  think  the  plaintiff  is  entitled  to  judgment. 

Crbsswell,  J. — I  am  clearly  of  the  same  opinion.  A  man  accepts 
a  hill  of  exchange  purporting  to  be  drawn  by  one  Thompson,  and  pays 
it,  and  it  afterwards  turned  out  to  be  a  forgery ;  he  cannot  afterwards 
be  permitted  to  say  that  he  paid  the  money  under  a  mistake.  I  appre- 
hend the  same  result  must  follow  if  in  lieu  of  money  a  fresh  acceptance 
is  given ;  and  particularly  where  the  party  has  retained  the  instrument 
in  his  hands  so  long  as  the  defendant  has  done  in  this  case.  From  the 
circumstances  disclosed  on  this  record,  the  law,  will  infer  a  loss  to  the 
plaintiff.  It  is  clear,  therefore,  that  the  defence  in  question  cannot  be 
allowed  to  be  set  up. 

Williams,  J.,  not  having  heard  the  whole  of  the  argument,  declined 
to  give  any  opinion. 

WiLLES,  J. — I  entirely  concur  in  the  opinions  expressed  by  my  Lord 
and  my  Brother  Cresswell.  Judgment  for  the  plaintiff. 


*Ex  parte  GEORGE  HENRY  DAVIDSON.    May  8.   [*297 

Tbe  mart  will  not  exereise  its  power  under  the  14th  iection  of  the  Copyright  Act,  5  A  8  Viet.  c. 
45,to  expnnge  an  entry  of  proprietorship  of  copyright  in  the  registry  book  at  Sutionors'  Hall, 
nlen  it  be  clearly  and  nneqaivoeally  shown  that  it  is  false, — or  vary  it,  unless  satisfied  by 
sfBdarit  that  in  to  doing  they  woold  make  a  tme  entry, — repudiating  the  power  exercised  by 
th«  Coart  of  Qneen's  Bench  in  Ex  parte  Davidson,  2  Ellis  A  B.  577  (E.  C.  L.  R.  vol.  75).      * 

The  aothor  of  a  song  being  in  America,  and  wishing  to  secure  to  himself  the  copyright  in  Eng- 
land and  in  America,  by  a  simultaneous  publication  in  both  countries,  sent  instructions  to  his 
publisben  here  to  publish  it  in  London  on  a  given  day.  The  publishers  did  so,  and  caused 
aa  entry  to  be  made  in  the  registry  book  at  Stationers'  Hall,  in  which  they  described  them- 
9tlte$  as  the  proprietors  of  the  copyright  A.  pirated  the  song  in  this  country,  and  Uie 
aathor  afterwards  procured  a  judge's  order  to  rary  the  entry  by  substituting  hit  name  as 
the  proprietor,  and  obtained  an  injunction,  and  brought  an  action  against  A.  for  the  infringo- 
neat  of  bis  right 

Q^nn  whether,  under  these  eiroumstanoesy  A.  was  a  "party  aggrieved"  within  the  14tb  section 
of  the  Copyright  Aety  so  aa  to  be  entitled  to  ask  the  eourt  or  a  judge  to  expunge  or  vary  tbe 
aoended  entry  7 

VOL,  xvm,— 14 
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BoviLL,  on  a  former  day  in  this  term,  obtained  a  rule  on  behalf  of 
George  Henry  Davidson,  calling  upon  Samuel  Lover  to  show  cause  why 
the  entry  of  the  7th  of  December,  1846,  of  a  certain  book  called  "The 
Low  Back'd  Car,"  in  the  registry-book  of  copyrights  and  assignments 
kept  at  the  Hall  of  the  Stationers*  Company,  should  not  be  expunged 
entirely,  or  so  far  as  it  alleged  Samuel  Lover  to  be  proprietor  of  the 
copyright  therein ;  or  why  such  entry  should  not  be  amended  or  varied 
as  the  court  should  direct ;  or  why  the  said  Samuel  Lover  should  not  be 
precluded  from  relying  upon  such  entry  as  evidence  of  his  proprietor- 
ship in  the  said  copyright  on  the  trial  of  a  certain  action  pending  in 
this  court  between  the  said  Samuel  Lover  and  the  said  G.  H.  Davidson; 
or  why  an  issue  should  not  be  directed  to  try  the  copyright  in  such 
book. 

The  affidavit  upon  which  the  motion  was  founded,  stated,  that  the 
applicant  had  for  many  years  past  been  in  the  habit  of  purchasing  and 
publishing  copyright  musical  works,  and  English  editions  of  foreign 
musical  publications,  and,  amongst  others,  had  reprinted  an  American 
musical  publication  purporting  to  be  written  and  composed  by  one 
Samuel  Lover,  entitled  "The  Low  Back'd  Car,"  and  which  he  reprinted 
from  a  copy  *transmitted  to  him  for  that  purpose  by  his  agent 
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-^  in  New  York,  and  which  was  accompanied  by  a  certified  copy  of 

its  registry  as  an  American  copyright :  That,  in  the  year  1846,  the  said 

Samuel  Lover  was  resident  in  the  United  States  of  America,  having 

arrived  there  on  or  about  the  1st  of  September  in  that  year ;  and  that 

he  then  wrote  or  produced  the  said  song,  adapted  it  to  an  old  Irish 

melody  known  as  "  The  Jolly  Ploughman,"  and   sold  the  copyright 

therein  to   Messrs.  Firth  &  Hall,  music   publishers   resident  at  New 

York  aforesaid,  by  whom  the  same  was  published  (as  appeared  by  the 

date  printed  on  the  title-page  thereof)  on  the  4th  of  December,  1846, 

and  by  whom  the  copyright  was  entered  in  the  proper  office  in  America, 

as  belonging  to  them,  on  the  7th  of  December,  1846,  as  appeared  by  a 

certified  copy  of  such  entry  annexed  to  the  affidavit.(a)     That  the 

American  copyright  acts  require  a  statement  of  the  facts  of  copyright 

such  &9  referred  to  in  that  certificate,  to  be  printed  on  every  copyright 

publication ;  and  that  any  false  statement  subjects  the  parties  making 

it  to  severe  penalties :  That  the  entertainment  of  Irish  Evenings  alluded 

to  was  first  given  on  the  28th  of  September,  1846;  and  that  the  date 

(rt)  "  Southern  District  of  New  York,  S.  S. 

"  Be  it  remembered,  that,  on  the  7th  day  of  December,  anno  Domini  1846,  Firth  t  HaU,  Ac^ 
of  said  district,  have  deposited  in  this  office  the  title  of  a  musical  composition  the  title  of  which 
is  in  the  following  words,  to  wit,  *  The  Low  Back'd  Car,'  a  characteristic  Irish  song,  as  given  by 
the  author  in  his  '  Irish  Erenings,'  written  and  composed  by  Samuel  Lover,  the  right  whereof 
they  claim  as  proprietors,  in  conformity  with  an  Act  of  Congress  intituled  'An  act  to  amend  the 
several  acts  respecting  copyrighte.' 

*'  J.  W.  Metcalf,  cleric  of  the  Sontbem  district  of  New  York. 

''  N.  B.  A  copy  of  the  abore  work  must  be  deposited  in  this  office  within  three  moDlhs  firoa 
the  publication  thereof,  to  secure  the  copyright 

*'  Work  deposited  December  22,  1846." 
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of  the  4th  of  December,  1846,  printed  on  the  title-page,  was  that  on 
which  the  said  Samuel  Lover  sold  *and  parted  with  his  copyright  .r:^oQQ 
in  the  said  song :  That,  by  the  International  Copyright  Act,  1  &  ^ 
2  Vict.  c.  69,  s.  14,  the  author  of  any  book  to  be  after  the  passing  of 
that  act  first  published  out  of  Her  Majesty's  dominions,  or  his  assigns, 
shall  have  no  copyright  therein  within  Her  Majesty's  dominions,  other- 
wise than  such  (if  any)  as  he  may  become  entitled  to  under  such  act ; 
and  that  that  act  has  never  been  brought  into  operation  between  Great 
Britain  and  the  United  States :  That,  notwithstanding  the  said  Samuel 
Lover's  residence  in  the  United  States,  and  his  sale  and  assignment  to 
the  American  publishers,  the  said  song  was,  on  the  same  7th  of  Decem- 
ber, 1846,  entered  in  the  books  of  the  Stationers*  Company  as  the  copy- 
right of  Messrs.  Duff  &  Hodgson,  of  65  Oxford  Street,  London,  and 
which  remained  so  entered  until  the  15th  of  March,  1855,  when  such 
entry  was  altered  by  an  order  of  Jervis,  C.  J.,  by  substituting  the  said 
Samuel  Lover's  name  for  those  of  Duff  &  Hodgson  as  the  proprietor  of 
the  copyright :  That  such  alteration  was  made  on  the  ex  parte  applica- 
tion of  the  said  Samuel  Lover,  and  without  notice  to  Davidson,  although 
he  was  at  that  time  printing  and  publishing  thelsaid  song ;  and  the  de- 
ponent believed  such  alteration  was  made  for  the  purpose  of  enabling 
the  said  Samue^  Lover  to  adopt  proceedings  against  him :  That,  had  he 
been  served  with  notice  of  any  application  to  make  such  alteration  in 
the  entry,  he  should  have  opposed  the  same :  That,  shortly  after  such 
alteration  of  the  said  entry,  viz.,  on  the  25th  of  March,  1855,  the  said 
Samuel  Lover  filed  a  bill  against  the  deponent  in  Chancery,  and  had 
obtained  an  injunction  to  restrain  the  deponent  from  printing  or  pub- 
lishing the  said  ^^Low  Backed  Car,"  subject  to  his  commencing  an 
action  at  law  to  try  his  copyright  therein :  That  such  action  had  been 
brought,  and  the  deponent  had  pleaded  and  also  given  the  notice  of 
objections  prescribed  by  the  statute,  *and  had  also  obtained  and  r^oAr* 
forwarded  to  America  a  commission  to  examine  witnesses  in  sup-  ^ 
port  of  his  defence  to  the  said  action ;  but  that  he  was  advised,  and 
believed,  that,  unless  the  said  entry  were  struck  out  or  amended,  or  the 
said  Samuel  Lover  restricted  from  setting  up  the  same,  he  would  be 
nnjnstly  prejudiced  in  his  defence  to  the  said  action. 

Annexed  to  the  aflBdavit  were  a  copy  of  the  entry  in  the  registry  book 
at  Stationers'  Hall  as  it  now  stands,  and  a  copy  of  the  affidavit  made  by 
Lover  in  support  of  his  application  for  the  injunction.  In  the  former, 
in  the  column  headed  "  Time  of  making  the  entry,"  the  date  appeared 
"December  7,  1846,"  and  in  the  column  headed  "Name  and  place  of 
abode  of  the  proprietor  of  the  copyright,"  the  entry  originally  stood  thus, 
—"  Duff  &  Hodgson,  65  Oxford  Street,"  and  the  amendment  or  alteration 
consisted  in  running  a  pen  through  the  names  "  Duff  &  Hodgson,"  and 
writing  above  them  the  name  "Samuel  Lover,"  with  the  following 
memorandum  written  beneath, — "  The  alteration  in  the  name  of  the  pro- 
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prietor  of  the  copyright  was  made  by  an  order  of  Chief  Justice  Jeryia, 
dated  March  15,  1865." 

Bovill  cited  Jefferys  v.  Boosey,  4  House  of  Lords  Cases,  815.  [Cress- 
well,  J.,  referred  to  Chappell  v,  Purday,  12  M.  &  W.  303  ;t  an( 
WiLLEs,  J.,  referred  to  Ex  parte  Davidson,  2  E.  &  B.  577  (E.  C.  L.  R. 
vol.  75.)] 

Ogle  now  showed  cause,  upon  an  affidavit  of  Lover,  in  which  he  stated 
that  he  was  and  always  had  been  a  British  subject  resident  in  the  United 
Kingdom ;  that  he  paid  a  temporary  visit  to  New  York  in  the  year 
1846,  and  travelled  in  America  for  two  years,  and  then  returned  to 
England,  and  that,  save  as  aforesaid,  he  was  never  in  America,  and 
never  resided  there ;  and  that  he  wrote  the  song  in  question  in  the  year 
1845,  and  that  it  was  sung  in  public  in  that  year  and  in  the  year  1846, 
*^on  *^®f^^^  ^®  went  to  New  York,  at  Liverpool,  Dublin,  Limerick, 
^  Waterford,  and  Cork :  That,  whilst  he  was  so  in  America,  he 
determined  on  publishing  the  said  song  in  England  and  America  simul- 
taneously, and  made  arrangements  with  Messrs.  Firth  k  Hall,  of  New 
York,  music  publishers  (to  whom  he  granted  the  exclusive  right  of  pub- 
lishing the  said  song  in  America),  and  with  Messrs.  Duff  &  Hodgson,  of 
Oxford  Street,  his  own  publishers,  that  the  song  should  be  for  the  first 
time  published  in  both  countries  on  the  7th  of  December,  1846 :  That 
the  song  was  registered  both  in  the  District  Court  of  the  United  States 
for'the  Southern  district  of  New  York,  and  also  in  the  book  of  registry 
and  of  copyrights  and  assignments  kept  at  Stationers'  Hall,  London,  on 
the  s$ime  7th  of  December,  1846 ;  and  he  concluded  that  the  said  entry 
at  Stationers*  Hall  was  correctly  made,  until  he  discovered  the  error 
in  such  entry  as  hereinafter  mentioned :  That  the  song  was  published 
and  sold  by  Duff  &  Hodgson  in  England  on  the  7th  of  December,  1846, 
and  had  ever  since  continued  to  be  published  and  sold  by  them :  That 
the  said  song  was  not  published  in  America  until  after  the  said  7th  of 
December,  1846  [copies  of  the  first  and  tenth  editions  of  the  song  as 
published  by  Firth  &  Hall  of  New  York,  were  exhibited, — the  former 
being  dated  the  4th,  the  latter  the  7th  of  December,  1846, — the  former 
by  mistake,  as  it  was  alleged,  of  the  engraver] :  That  the  entry  in  the 
book  kept  at  Stationers'  Hall  was  erroneously  made  by  Duff  k  Hodgson, 
BO  far  as  such  entry  set  forth  the  name  of  the  proprietor  of  the  said 
copyright,  but  that  the  deponent  did  not  know  of  the  error  until  the 
beginning  of  the  year  1855,  when,  feeling  aggrieved  by  such  entry,  he 
applied  to  Jervis,  C.  J.,  at  Chambers,  for  an  order  to  amend  it,  and  in 
support  of  such  application  an  affidavit  of  the  deponent  and  Messrs. 
^oAo-i  Duff  &  Hodgson  sworn  on  the  15th  of  *March,  1855,  was  read, 
^  and  the  order  for  the  amendment  granted :  That  the  alteration 
directed  by  the  said  order  was  made  accordingly  on  the  day  of  its  date ; 
and  that,  notwithstanding  such  erroneous  entry,  the  deponent  always 
had  been,  and  still  was,  the  absolute  and  exclusive  proprietor  of  the 
copyright  so  entered  at  Stationers'  Hall  as  aforesaid. 
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There  was  also  an  affidavit  of  Mr.  Lover's  attorney,  which  stated  that 
the  action  referred  to  in  Davidson's  affidavit  was  commenced  on  the  28th 
of  April,  1855 ;  that  the  declaration  therein  was  delivered  on  the  18th 
of  May ;  that  the  defendant  pleaded  thereto  on  the  29th  of  October ; 
that  issue  was  joined  on  the  10th  of  November  last,  and  notice  of  trial 
given  for  the  sittings  after  last  Michaelmas  Term ;  that,  on  the  applica- 
tion of  the  defendant,  an  order  was  made  by  Oresswell,  J.,  on  the  15th 
of  November  last,  for  a  commission  to  examine  witnesses  in  New  York, 
Buch  commission  to  be  returned  on  or  before  the  Ist  of  February,  1856 ; 
that  the  commission  was  sent  to  New  York  on  the  1st  of  January ;  that, 
on  the  applications  of  the  defendant,  the  time  for  the  return  of  the  com- 
mission had  been  from  time  to  time  enlarged,  and  by  the  last  order, 
which  was  made  by  Grompton,  J.,  on  the  2d  of  April  last,  the  time  for 
the  return  of  the  commission  was  further  enlarged  until  the  1st  of  June 
next;  that,  the  commission  having  been  returned  on  the  15th  of  April, 
the  deponent  on  the  29th  gave  a  fresh  notice  of  trial  for  the  sittings 
after  Easter  Term,  whereupon  the  defendant  applied  for  a  further  post- 
ponement of  the  trial,  founding  his  application  upon  an  affidavit  that 
certain  original  documents  had  been  sent  out  by  him  to  America  with 
the  commission,  and  had  not  been  returned,  and  that  he  could  not  safely 
proceed  to  trial  without  them,  and  thereupon  the  trial  was  ordered  to  be 
postponed  until  after  the  first  sitting  in  Trinity  Term ;  that,  although 
issoewas  so  joined,  *and  notice  of  trial  was  so  given  on  the  10th  r^conq 
of  November  last,  and  the  commission  for  the  examination  of  ^ 
witnesses  was  sent  out  by  the  defendant  on  the  1st  of  January  last,  no 
application  was  made  by  or  on  behalf  of  Davidson  relative  to  the  entry 
in  the  books  of  the  Stationers'-  Company  of  the  copyright  of  "  The  Low 
Backed  Gar,"  until  the  29th  of  March  last,  when  a  summons  was  taken 
out,  which  resulted  in  the  present  application. 

The  11th  section  of  the  Copyright  Amendment  Act,  5  &  6  Vict.  c. 
45,  requires  a  book  of  registry  to  be  kept  at  Stationers*  Hall,  wherein 
way  be  registered  "  the  proprietorship  in  the  copyright  of  books,  and 
assignments  thereof,  and  licenses  affecting  such  copyright,"  and  enacts 
that  certified  copies  of  any  entry  in  such  book  "  shall  be  received  in 
evidence  in  all  courts,  and  in  all  summary  proceedings,  and  shall  be 
primfi  facie  proof  of  the  proprietorship  or  assignment  of  copyright  or 
license  ^as  therein  expressed,  but  subject  to  be  rebutted  by  other  evi- 
dence." By  8.  12,  the  making  a  false  entry  in  the  book  of  registry  is 
declared  to  be  a  misdemeanour.  The  13th  section  enables  the  proprietor 
of  copyright  in  any  book  theretofore  published,  or  in  any  book  there- 
after to  be  published,  to  make  entry  in  the  registry  book  of  '*  the  title 
of  such  book,  the  time  of  the  first  publication  thereof,  the  name  and 
place  of  abode  of  the  publisher  thereof,  and  the  name  and  place  of 
abode  of  the  proprietor  of  the  copyright  of  the  said  book,  or  of  any 
portion  of  such  copyright,  in  the  form  in  that  behalf  given  in  the 
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schedule  to  the  act  annexed/'  upon  payment  of  a  certain  fee.  And  8. 
14  enacts,  "  that,  if  any  person  shall  deem  himself  aggrieved  by  any 
entry  made  under  colour  of  this  act  in  the  said  book  of  registry,  it  j^liall 
be  lawful  for  such  person  to  apply  by  motion  to  the  Court  of  Queen's 
Bench,  Court  of  Common  Pleas,  or  Court  of  Exchequer,  in  term  time, 
*^041  ^^  *^  ^PP'y  ^y  8u™nions  to  any  judge  of  either  of  such  courts  in 
-^  *vacation,  for  an  order  that  such  entry  may  be  expunged  or 
varied  ;  and  that,  upon  any  such  application  by  motion  or  summons  to 
either  of  the  said  courts,  or  to  a  judge,  as  aforesaid,  such  court  or  judge 
shall  make  such  order  for  expunging,  varying,  or  confirming  such  entry, 
either  with  or  without  costs,  as  to  such  court  or  judge  shall  seem  just; 
and  the  officer  appointed  by  the  Stationers*  Company  for  the  purposes  of 
this  act,  shall,  on  the  production  to  him  of  any  such  order  for  expung- 
ing or  varying  any  such  entry,  expunge  or  vary  the  same  according  to 
the  requisitions  of  such  order." 

There  are  two  answers  to  this  rule, — first,  that  the  applicant  is  not  a 
"party  aggrieved"  within  the  meaning  of  the  14th  section,  and  there- 
fore not  entitled  to  avail  himself  of  its  provisions, — secondly,  that, 
under  the  circumstances,  seeing  the  great  delay  which  has  taken  place 
here,  and  the  expense  the  applicant  has  wantonly  occasioned,  the  court 
will  not  exercise  its  discretion  in  his  favour. 

1.  The  facts,  as  they  appear  upon  the  affidavits  before  the  court,  are 
shortly  these : — Mr,  Lover  composed  the  song  in  question,  "  The  Low 
Backed  Car,"  in  the  year  1845.  In  the  following  year  he  went  to 
America ;  and,  in  December,  1846,  being  anxious  to  preserve  his  copy- 
right therein  in  America  as  well  as  in  England,  he  made  arrangements 
to  have  it  registered  here  and  at  New  York  on  the  same  day;  and 
accordingly  it  was  simultaneously  registered  by  Firth  &  Hall  in  New 
York,  and  by  Duff  &  Hodgson  in  London,  on  the  7th  of  December, 
1846.  Upon  his  return  to  England,  having  discovered  that  Duff  & 
Hodgson,  who  were  only  Lover's  agents,  had  caused  the  song  to  be 
registered  in  their  own  names  as  proprietors  of  the  copyright,  Mr.  Lover, 
in  March,  1855,  obtained  a  judge's  order  to  amend  the  entry  in  the 
*^0^1  ^^S^^^U  ^^^^  ^7  inserting  his  own  name  in  lieu  of  those  of  Duff 
•^  &  Hodgson, — the  entry  remaining  in  all  *other  respects  the  same 
as  before.  He  then  applied  for  an  injunction  to  restrain  Mr.  Davidson 
from  pirating  the  song,  which  was  granted,  subject  to  the  condition  that 
he  should  bring  an  action  in  this  court  to  establish .  his  right.  The 
injunction  was  granted  on  the  25th  of  March,  1855.  At  this  time 
Davidson  was  aware  of  the  alteration  which  had  been  made  in  the  entry 
in  the  registry  book.  The  action  having  been  brought,  issue  was  joined 
in  November  last,  and  notice  of  trial  given  for  the  sittings  after  last 
Michaelmas  Term.  The  defendant  (Davidson)  thereupon  obtained  a 
commission  for  the  examination  of  witnesses  at  New  York,  which  was 
ultimately  returned  on  the  15th  of  April :  and,  after  various  applica- 
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tions  at  Chambers  all  tending  to  delay,  Davidson  now  for  the  first  time, 
having  had  full  information  of  the  state  of  the  entry  at  least  since  the 
25th  of  March,  1855,  comes  to  the  court  to  seek  to  have  it  varied  or 
expunged.  Davidson  clearly  is  not  a  "  party  aggrieved."  The  origi- 
nal entry  was  made  in  1846.  He  could  not  be  aggrieved  by  that.  But 
it  will  be  said  that  he  is  aggrieved  by  the  alteration  made  in  that  entry 
in  March,  1865.  He,  however,  had  no  interest  in  the  matter  then : 
there  were  no  proceedings  pending  against  him  at  that  time.  [Jervis, 
C.  J. — Davidson  published  the  song  in  question  before  there  was  any 
litigation.  Assume  that  he  first  published  in  1854.  At  that  time 
Lover  did  not  appear  to  be  the  proprietor  of  the  copyright.  Davidson 
had  then  acquired  9ome  right  by  his  publication :  he  had  a  good  title  as 
against  Duff  &  Hodgson,  who  never  were  the  proprietors.  Is  he  not 
prejudiced,  or  "  aggrieved,"  by  having  another  person  put  on  the  register 
as  the  proprietor  ?]  This  action  was  not  commenced  until  six  months 
after  the  alteration  was  made.  The  case  of  Ghappell  v,  Purday,  12  M. 
k  W.  303,t  therefore,  does  not  apply.  [Cresswbll,  J. — But  the  pub- 
lication in  respect  of  which  the  action  is  brought  *took  place  long  r#QA/» 
before.  The  entry  in  its  then  state  could  not  have  been  used  *- 
against  Mr.  Davidson  at  that  time.  Are  you  to  be  allowed  to  make  that 
sort  of  prim&  facie  evidence  after  the  accruing  of  the  cause  of  action  ?] 
That  would,  it  is  submitted,  be  doing  no  injustice :  Davidson  does  not 
deny  Lover's  right;  and  he  makes  no  claim  of  right  in  himself. 
[Cresswbll,  J. — If  the  24th  section, — which  enacts  "  that  no  proprie- 
tor of  copyright  in  any  book  which  shall  be  first  published  after  the 
passing  of  the  act,  shall  maintain  any  action  or  suit  at  law  or  in  equity, 
or  any  summary  proceeding,  in  respect  of  any  infringement  of  such 
copyright,  unless  he  shall,  before  commencing  such  action,  suit,  or  pro- 
ceeding, have  caused  an  entry  to  be  made  in  the  book  of  registry  of  the 
Stationers'  Company  of  such  book  pursuant  to  the  act," — applies,  David- 
son will  not  be  prejudiced  by  the  alteration,  the  date  of  it  appearing. 
Jervis,  C.  J. — Does  the  alteration  relate  back  to  the  date  of  the  origi- 
nal entry  ?]  The  alteration  was  made  on  the  15th  of  March,  1855. 
All  the  plaintiff's  cause  of  action  accrued  before  that  date.  If  the  altera- 
tion is  not  retrospective,  Mr.  Davidson  is  not  hurt  by  the  entry :  and, 
if  it  has  a  retrospective  operation,  that  will  be  matter  for  consideration 
hereafter. 

2.  Assuming  that  Davidson  is  a  "party  aggrieved*'  by  this  alteration 
in  the  registry  book,  the  application  is  clearly  to  the  discretion  of  the 
court.  Regard  being  had  to  the  conduct  of  the  party,  and  seeing  that 
the  objection  is  only  taken  after  such  repeated  delays,  it  is  submitted 
that  the  application  is  not  one  entitled  to  favour.  The  cases  Chappell 
r.  Purday,  12  M.  &  W.  303,t  and  Ex  parte  Davidson,  2  Ellis  &  B.  577 
(E.  C.  L.  R.  vol.  75),  show  that  the  court  will  not  under  any  circum- 
stances strike  out  the  entry ;  and  that  the  utmost  they  will  do,  is,  to 
preclude  the  plaintiff  from  relying  upon  it  as  evidence  at  the  trial. 
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*S07T       *Q'f^i'^  (with  whom  was  BovilT)^  in  support  of  the  rule. — The 
^  object  of  this  application  is,  that  the  plaintiff  should  not  be  per- 
mitted to  rest  upon  the  prim&  facie  evidence  afforded  by  the  entry  in 
the  book  of  registry,  and  so  cast  upon  the  defendant  the  whole  burthen 
of  showing  the  date  of  the  original  publication  of  the  song  in  question 
in  America.     The  real  question  between  the  parties,  is,  whether  the 
first  publication  took  place  here  or  abroad. (a)     Mr.  Davidson  swears 
that  he  had  a  copy  of  the  song  sent  to  him  from  New  York  bearing  the 
date  of  December  4,  1846, — the  American  copyright  acts  requiring  the 
date  of  entry  to  appear  on  the  title-page ;  and  that,  finding  the  date 
of  registry  here  to  be  the  7th,  he  published  the  song  here,  as  he  would 
have  had  an  undoubted  right  to  do :  and  it  is  not  until  the  year  1855, 
that  Mr.  Lover  attempts  to  molest  him,  or  seeks  to  alter  the  entry. 
[Gresswell,  J. — The  entry  in  the  District  Court  of  New  York  appears 
to  have  been  made  on  the  7th  of  December ;  and  you  do  not  even  state 
your  belief  that  it  was  published  in  America  before  that  day.]     Justice 
will  be  attained  by  adopting  the  course  which  the  Court  of  Queen's 
Bench  adopted  in  Ex  parte  Davidson,  2  Ellis  &  B.  677  <E.  C,  L.  R. 
vol.  75).     There,  Cocks  brought  an  action  against  Davidson  for  pub- 
lishing three  pieces  of  music  alleged  to  be  the  copyright  of  Cocks. 
Before  the  action,  three  entries  had  been  made  in  the  registry  at  Sta- 
tioners' Hall,  kept  under  the  5  &  6  Vict.  c.  45,  s.  11.     These  entries  as 
they  stood  would  afford  primfi  facie  evidence  of  Cocks's  copyright  in 
the  three  pieces.     Davidson  obtained  a  rule  nisi  to  expunge  or  vary 
those  entries.     It  was  obtained  on  an  afiSdavit  by  which  it  appeared  that 
Davidson  claimed  no  copyright  in  the  airs  himself,  but  that  his  case  was 
that  they  were  old  pieces,  and  that  the  persons  who  on  the  entries  pro- 
^oAo-i  fessed  to  be  the  authors  were  not  really  the  authors ;  *and  the 
■*  affidavit  deposed  to  information  and  belief  as  to  facts,  which,  if 
true,  proved  that  the  pieces  were  Older  than  the  supposed  authors.    The 
counsel  for  Cocks  refused  to  consent  not  to  use  these  entries  on  the  trial. 
The  court  declined  to  expunge  the  entries,  but  made  an  order,  without 
consent,  that  the  rule  should  be  enlarged  till  the  trial  of  an  issue  to 
determine  the  question  of  copyright,  in  which  Cocks  should  be  plaintiff, 
and  on  the  trial  of  which  the  entries  should  not  be  used ;  and  that,  in 
the  mean  time,  proceedings  in  the  action  should  be  stayed.     The  court 
may  pronounce  the  same  rule  upon  this  occasion.     [Jervis,  C.  J. — We 
cannot  do  so  without  Mr.  OglsB  consent,]    The  Court  of  Queen's  Bench 
thought  themselves  justified  in  doing  what  was  there  done,  proprio 
vigore,  and  without  consent.    If  not,  the  entry  may  be  wholly  expunged, 
on  the  ground  that  it  is  false :  the  melody,  which  is  confessedly  old,  is 
claimed,  as  well  as  the  words  of  the  song.     Then,  the  entry,  so  .far  aa 
regards  the  address  of  the  supposed  proprietor  of  the  copyright,  is  not 
in  accordance  with  the  statute,  ^^  65,  Oxford  Street,"  not  being,  and 

(a)  See  1  A  2  VioL  o.  59,  and  7  A  8  Viet  o.  12. 
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nerer  having  been,  the  place  of  abode  of  Mr.  Lover.  [Jervis,  C.  J. — 
The  statute  authorizes  us  to  expunge  or  to  vary  the  entry.  If  this 
objection  was  of  the  least  importance,  we  should  at  once  order  the  entry 
to  be  amended.]  The  court  would  hardly  think  it  right  to  make  an 
amendment  to  prejudice  the  rights  of  a  third  party. 

JebvXS,  C.  J. — I  am  of  opinion  that  this  rule  ought  to  be  discharged. 
If  it  were  necessary  to  decide  the  point,  I  am  inclined  to  think  that  the 
applicant  i$  in  the  position  of  a  person  who  has  sustained  a  grief  or  pre- 
judice which  would  entitle  him  to  come  to  the  court  to  call  in  question 
that  which  has  been  done  with  respect  to  this  entry.  But  we  are  limited 
to  the  powers  conferred  upon  us  by  the  statute,  viz.  to  expunge,  or  vary, 
*or  to  confirm  the  entry.  Why  are  we  to  expunge  it?  Mr.  r^o^q 
Quain  says  we  ought  to  expunge  the  entry  because  it  is  untrue.  ^ 
Bat,  it  must  be  observed,  that,  if  we  expunge  it,  it  cannot  be  restored ; 
and  therefore  it  is  not  too  much  to  require  that  the  party  who  calls  upon 
us  to  do  that  should  satisfy  us  on  oath  that  the  entry  is  a  false  one.  This 
he  has  not  done.  He  merely  says  that  the  song  as  published  in  America 
bore  on  its  title-page  the  date  of  December  4th,  1846,  and  that  '^  the 
American  copyright  acts  require  a  statement  of  the  facts  of  copyright 
such  as  above  referred  to,  to  be  printed  on  every  copyright  publication, 
and  that  any  false  statement  subjects  the  parties  making  it  to  severe 
penalties."  He  nowhere  swears  that  the  American  copyright  law 
requires  the  date  on  the  copyright  work  to  correspond  with  the  day  of 
its  first  publication.  Mr.  Lover,  on  the  other  hand,  swears  positively 
that  the  publication  in  America  did  not  take  place  until  the  7th  of 
December.  Then  it  is  said,  that  the  entry  in  the  registry  book,  as  it 
now  stands,  contains  an  untrue  description  of  the  place  of  abode  of  the 
proprietor  of  the  copyright.  I  think  that  is  unimportant ;  and,  further, 
that,  if  it  were  of  any  importance,  we  might  order  it  to  be  amended  now. 
Then  Mr.  Quain  suggests,  that,  if  we  decline  to  accede  to  this  applica- 
tion, we  should  at  all  events  not  determine  the  matter  upon  the  affidavits 
which  are  before  us,  but  should  adopt  the  course  which  was  adopted  by 
the  Court  of  Queen's  Bench  in  Ex  parte  Davidson,  2  Ellis  &  B.  577  (E. 
C.  L.  R.  vol.  75),  by  ordering,  proprio  vigore,  and  without  consent,  that 
the  rule  be  enlarged  until  the  trial  of  an  issue  to  ascertain  the  right, 
without  using  the  entry  in  question  as  evidence.  But,  whatever  vigour 
the  Court  of  Queen's  Bench  may  possess,  I  must  confess  that  I  do  not 
feel  vigorous  enough  to  follow  that  course.  By  the  statute,  the  entry  in 
the  registry  book  is  made  prim&  facie  evidence  of  proprietorship,  and  no 
more.  *When  the  plaintifi*  comes  to  launch  his  case  at  Nisi  Prius,  r#Q-i  q 
if  he  rests  it  upon  that,  the  defendant  may  possibly  not  be  able  ^ 
to  displace  it.  Indeed,  Mr.  Quain  admits  that  he  cannot ;  and  yet,  in 
the  face  of  that  admission,  he  calls  upon  us  to  expunge  or  vary  the 
entry.  I  think  be  has  failed  to  make  out  a  case  for  our  interference, 
and  that  the  rule  must  be  discharged^  with  costs. 


\ 
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Cresswell,  J. — I  am  entirely  of  the  same  opinion.  The  Copyright 
Act  of  5  &  6  Vict.  c.  45.  authorizes  us  to  expunge  or  vary  or  confirm 
any  entry  made  in  the  registry  book.  Mr.  Quain  does  not  ask  us  to 
confirm  the  entry  in  question :  he  asks  us  to  vary  it,  but  does  not  sng- 
gest  how.  Then  he  asks  that  it  may  be  expunged.  That  we  clearly 
cannot  do :  it  is,  in  effect,  asking  us  to  put  an  end  to  the  action,  becaase, 
in  the  absence  of  an  entry,  the  action  must  fail.  The  affidavits  upon 
which  we  are  asked  to  do  this  are  extremely  doubtful.  The  inference  I 
should  be  inclined  to  draw  from  them,  is,  that  the  publication  here  and 
in  America  was  intended  to  take  place  on  the  same  day.  Whether  it 
did  or  did  not,  I  think  we  ought  not  to  expunge  the  entry.  If  it  be 
false,  the  defendant  has  a  safer  remedy. 

Crowder,  J. — I  also  am  of  opinion  that  we  ought  not  to  interfere  in 
this  case.  Whether  or  not  Mr.  Davidson  is  a  "  party  aggrieved"  within 
the  meaning  of  the  statute, — as  to  which  I  entertain  some  doubt, — still 
the  power  of  the  court  is  by  s.  14  limited  to  the  cases  there  pointed  out. 
We  can  only  expunge  or  vary  or  confirm  the  entry :  I  think  we  have  no 
power  to  do  that  which  was  done  by  the  Court  of  Queen's  Bench  in  Ex 
parte  Davidson,  2  Ellis  k  B.  577  (E.  C.  L.  R.  vol.  75).  To  expunge 
the  entry  here,  is  out  of  the  question :  and,  how  can  we  exercise  the 
power  of  varying  it,  unless  we  are  satisfied  that  in  so  doing  we  should 
*^in  ^®  making  a  true  entry?  Here,  there  *i3  no  evidence  before  us, 
^  that,  by  altering  the  date  of  this  entry,  we  should  make  the 
entry  true.  There  is  no  evidence  before  us  that  "  The  Low  Backed 
Car'*  was  published  in  America  before  the  7th  of  December,  1846.  On 
the  contrary,  Mr.  Lover's  affidavit  states  positively  that  it  was  not.  It 
is  enough,  however,  if  the  matter  is  left  in  doubt. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  legislature,  by  the  11th 
section  of  the  Copyright  Act,  5  &  6  Vict.  c.  45,  intended  to  give  the 
proprietor  of  copyright  a  right  to  register  it  at  Stationers'  Hall,  and  to 
use  that  entry  as  primS,  facie  evidence  of  proprietorship.  For  the  pur- 
pose of  preventing  any  abuse  of  the  right  so  given,  they  proceed  in  a. 
14  to  give  power  to  any  person  who  might  be  aggrieved  by  such  entry, 
to  apply  to  the  court  or  a  judge  to  expunge  or  to  vary  it.  To  induce 
the  court  to  exercise  its  jurisdiction  under  s.  14,  it  must  be  satisfied  that 
there  is  something  unfair  in  the  entry,  by  reason  of  misconduct  on  the 
part  of  the  person  who  made  it,  or  of  some  right  of  the  applicant  which 
has  been  injuriously  affected  thereby.  In  the  present  case,  no  such 
unfairness  is  suggested ;  it  is  not  denied  that  Lover  was  the  author  at 
least  of  the  words  of  the  song  in  question.  It  is  only  suggested  that 
he  is  not  the  proprietor  of  the  copyright,  because,  contrary  to  his 
manifest  wish  and  intention,  the  thing  was  published  in  America  three 
days  before  it  was  published  in  this  country.  It  has  not  been  made  out 
to  my  satisfaction,  upon  the  affidavits  which  are  before  us,  that  there  was 
a  prior  publication  in  New  York :  and,  unless  that.was  made  out  clearly^ 
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I  should  not  feel  disposed  to  deprive  the  party  who  is  the  undoubted 
author,  of  the  advantage  which  the  entry  gives  him.  Then,  has  any 
right  of  the  applicant  been  interfered  with  or  injuriously  affected  ?  I 
do  not  see  that  it  has.  This  is  not  the  case  of  a  '^'contested  title :  r^o-in 
the  applicant  does  not  suppose  himself  to  have  been  the  original 
author  of  the  composition  in  question :  he  claims  to  publish  a  thing  to 
which  he  has  no  right  w^hatever,  merely  because  the  person  who  is  the 
author,  and  who  therefore  ought  to  have  the  sole  right  of  publishing  it 
here,  has  happened  (it  may  be)  to  publish  it  in  America  a  little  too  early, 
or  has  made  an  unintentional  mistake  in  the  date  on  the  title-page,  or 
has  incorrectly  described  his  place  of  abode  in  the  entry  in  the  book  at 
Stationers'  Hall.  I  do  not  think  it  is  a  case  in  which  we  ought  to  inter- 
fere. Rule  discharged,  with  costs. 


RUMLEY  V.  IRWIN.     April  17. 

See  the  syllabns  to  Ashcroft  v.  Foulkes,  ante,  p.  261. 

In  this  case  the  plaintiff  sought  to  recover  375Z.  in  an  action  for  goods 
sold  and  delivered,  in  which  there  was  a  plea  of  set-off.  By  an  order 
of  Nisi  Prius,  the  cause  was  referred,  with  the  same  power  to  the  arbitra- 
tor to  certify  as  a  judge  would  have  had.  The  arbitrator,  having  heard 
the  case,  found  a  balance  due  to  the  plaintiff  of  1/.  5«.,  for  which  sum 
he  gave  his  award.  Under  these  circumstances,  the  plaintiff,  finding 
that  he  was  deprived  of  costs  by  the  13  &  14  Vict.  c.  61,  s.  11,  both 
parties  being  resident  within  the  jurisdiction  of  a  county  court,  applied 
to  Willes,  J.,  at  Chambers,  for,  and  obtained,  an  order  under  the  15  & 
16  Vict.  c.  54,  8.  4.(a) 

Knowle9  now  moved  for  a  rule  to  show  (Muse  why  that  *order  r#Q-|Q 
should  not  be  rescinded.     He  submitted,  on   the  authority  of  *- 
Ashcroft  V.  Foulkes,  ante,  p.,  261,  that  the  plaintiff's  right  to  costs 
depended  upon  the  amount  recovered^  by  whatever  means  his  claim  might 
be  reduced. 

Jervis,  C.  J. — That  is  not  the  effect  of  the  decision  in  Ashcroft  v. 
Foulkes.  The  plaintiff  is  not  bound  to  take  the  set-off  for  granted. 
The  master,  when  the  parties  come  before  him,  is  guided  by  the  amount 
of  the  verdict.  If  that  is  less  than  20Z.,  and  there  is  no  certificate,  the 
plaintiff  has  no  costs.  But  still  it  is  discretionary  with  the  court  or  a 
judge  to  make  an  order  under  the  15  k  16  Vict.  c.  54,  s.  4,  where  the 
Bum  sought  to  be  recovered  originally  exceeded  50/.,  and  has  been  reduced 
hy  a  set-off  below  20Z. 

KnowUt  then  asked  for  time  to  apply  to  the  arbitrator  to  certify  under 
the  43  Eliz.  c.  6,  to  deprive  the  plaintiff  of  costs. 

Jebvis,  C.  J. — The  defendant  should  have  asked  for  it  at  the  time. 

«  Rule  refused. 

(a)  Which  see,  ante,  p.  261. 
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A.  employed  6.,  a  broker  at  Liverpool,  to  purchase  a  security  for  him,  for  which  pnipoM  be 
remitted  him  a  letter  of  credit  for  2010/.  on  a  bank  there,  payable  to  B.  or  order.  C,  vho 
had  had  dealings  with  B.,  in  the  course  of  which  the  latter  had  become  indebted  to  him  il 
1940/.,  under  pretence  of  borrowing  the  money  for  a  few  days,  and  knowing  that  it  was  A.'b 
money,  induced  B.  to  part  with  it,  and  then  insisted  upon  applying  it  in  discharge  of  B.'s  debt 
to  him : — Held,  that  A.  might  reoorer  the  amount  from  G.  in  an  action  for  money  hi4  sad 
received. 

This  was  an  action  for  money  had  and  received.     The  only  plea  was, 
never  indebted. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  tferm.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — The  plaintiff,  who  resided  in  London,  employed  one  Gladdow,  a 
broker  at  Liverpool,  to  purchase  for  him  a  Hartlepool  bond  for  20001., 
to  be  ready  for  transfer  on  a  given  day.  About  a  week  before  that  day, 
the  plaintiff  forwarded  to  Gladdow  a  letter  of  credit  from  a  bank  in 
London  on  a  Liverpool  bank,  to  credit  Gladdow  or  order  with  the  sum 
of  2010i.,  being  the  price  of  the  bond,  and  Gladdow's  commission.  •  The 
defendant,  a  merchant  at  Liverpool,  had  had  dealings  with  Gladdow, 
upon  the  result  of  which  Gladdow  becapae  indebted  to  him  in  the  sum 
of  1940^.  Having  learned  that  Gladdow  was  about  to  receive,  or  had 
received,  a  large  sum  of  money,  the  defendant  called  upon  him,  and, 
representing  himself  to  be  under  a  temporary  pressure,  asked  Gladdow 
to  lend  him  20001, ;  whereupon  Gladdow  told  him  he  had  no  money  at 
his  command  but  the  20102.  the  letter  of  credit  for  which  he  had  just 
received.  Being  much  importuned  by  the  plaintiff,  Gladdow  endorsed 
over  the  letter  of  credit  to  him ;  and  they  went  together  to  the  banking- 
house,  Gladdow  getting  the  letter  of  credit  cashed,  and  handing  the 
proceeds  to  the  defendant,  who  returned  him  lOi.,  retaining  the  2000(. 
A  few  days  afterwards,  Gladdow  called  upon  the  defendant  to  return 
him  the  2000^.,  instead  of  which  the  defendant  handed  him  a  receipt  for 
^o-ic-i  1940i.,  and  60?.  in  cash.  These  facts  becoming  known  *to  the 
-*  plaintiff,  he  brought  this  action  for  money  had  and  received. 

On  the  part  of  the  defendant  it  was  submitted,  that,  under  the  cir- 
cumstances, money  had  and  received  would  not  lie. 

The  Lord  Chief  Justice  overruled  the  objection,  and  directed  the  jury 
to  find  for  the  plaintiff  for  the  sum  claimed ;  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  court  should  be  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover. 

Hugh  Hill  (with  whom  was  Quain)  now  moved  accordingly. — Under 
the  circumstances  disclosed  by  the  evidence  in  this  case,  money  had  and 
received  will  not  lie.  This  is  a  species  of  action  which  is  founded  on 
privity  of  contract.  [Cresswell,  J. — Is  that  so  ?  Suppose  the  defend- 
ant has  received  the  plaintiff's  money  without  having  any  right  to  keep 
it  ?]     Is  there  any^adoption  of  the  agency  of  the  party  handing  over 
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the  money  ?  ^  [Cresswell,  J. — The  plaintiflF  has  money  in  the  hands  of 
a  banker :  the  defendant  goes  to  the  agent,  and  says,  ^'  Let  me  have 
Litt's  money,  and  I  will  return  it  in  time."  May  he  not  be  responsible 
for  not  returning  it  ?]  That  would  be  a  contract  of  loan  :  the  principal 
would  be  adopting  the  act  of  the  party  lending  the  money.  [Crowder, 
J. — It  cannot  be  said  that  Gladdow  was  the  plaintiff's  agent  to  lend  this 
money.]  J.,  an  attorney,  who  was  accustomed  to  receive  dues  for  the 
plaintiff,  his  client,  went  from  home,  leaving  B.,  his  clerk,  at  the  oflBce, 
who,  in  his  master's  absence,  received  money  on  account  of  the  above 
does  (which  he  was  authorized  to  do),  and  gave  a  receipt  signed  '*  B., 
for  Mr.  J."  B.  afterwards  refused  to  pay  the  money  over  to  the  plain- 
tiff, who  thereupon  brought  an  action  for  money  had  and  received  against 
B. :  but  the  court  held  that  the  action  would  not  lie ;  for,  that  B.  re- 
ceived the  *money  as  the  agent  or  the  servant  of  J.,  and  must  r*o-i/> 
have  paid  it  over  to  him  if  he  had  returned ;  and  there  being  no  *■ 
privity  of  contract  between  B.  and  the  plaintiff,  the  privity  of  contract 
being  between  B.  and  J.,  and  between  J.  and  the  plaintiff:  Stephens  v. 
Badcock,  3  B.  &  Ad.  854  (E.  C.  L.  R.  vol.  23).  The  court  distinguished 
that  case  from  a  case  of  Stead  v.  Thornton,  there  cited  (p.  357,  n.), 
where  a  party  was  holden  to  have  received  money  belonging  to  a  bank- 
rupt's estate,  on  behalf  of  the  general  body  of  creditors,  and  not  for  an 
a3sigiiee  who  had  become  lunatic ;  for,  there,  the  defendant  could  not 
have  any  authority  to  receive  it  for  the  lunatic  assignee.  The  cases  of 
Sims  V.  Brittain,  4  B.  &  Ad.  375  (E.  C.  L.  R.  vol.  24),  and  Sims  v.  Bond, 
5  B.  i  Ad.  889  (E.  C.  L.  R.  vol.  27),  proceeded  upon  the  same  princi- 
ple,— impugning  Lord  Mansfield's  wild  doctrine,  that  the  action  for 
money  had  and  received  is  a  bill  in  equity. (a)  In  Baron  v.  Husband,  4 
B.  &  Ad.  611  (E.  C.  L.  R.  vol.  24),  the  solicitor  to  the  assignees  of  a 
bankrupt  received  from  them  a  sum  of  money,  to  be  applied  in  payment 
of  the  costs  of  the  petitioning  *creditor  up  to  the  time  of  the  rjicQ-17 
choice  of  assignees.  The  solicitor  offered  to  pay  the  money,  on  '■ 
condition  that  the  bill  should  undergo  a  subsequent  taxation,  but  to  that 
the  petitioning  creditor  would  not  assent :  and  it  was  held,  that  the 
latter  could  not  maintain  money  had  and  received  thereupon  against  the 
solicitor,  though,  after  the  above  offer  and  refusal,  he  had  authorized 

(s)  See  Moset  o.  MaeferlaD,  2  Barr.  1005,  1012,  where  Lord  MaDsfleld  says,— "This  kind  of 
^utaUe  aetioa,  to  recover  back  money  which  ought  not  in  justice  to  be  kept,  is  very  bene- 
ficial, and  therefore  tnuch  encouraged.  It  lies  only  for  money  which  ex  ssqno  et  bono  the  defend- 
ant oaght  to  refund :  it  does  not  lie  for  money  paid  by  the  plaintiff,  which  is  claimed  of  him  as 
Payable  in  point  of  honour  and  honesty,  although  it  could  not  have  been  recovered  from  him  l»y 
tar  eonrse  of  law ;  as  in  payment  of  a  debt  barred  by  the  statute  of  limitations,  or  contracted 
4ariag  iofanoy,  or  to  the  extent  of  principal  and  legal  interest  upon  an  usurious  contract,  or  fur 
Bonej  fairiy  lost  at  play;  b«eanse,  in  all  these  cases,  the  defendant  may  retain  it  with  a  safe 
eoudenee,  though  by  positive  law  he  was  barred  l>om  recovering.  But  it  lies  for  money  paid 
ky  mistake,  or  upon  a  consideration  which  happens  to  fail,  or  /or  money  got  through  impontiun 
(eipreiscd  or  implied),  or  extortion,  or  oppression,  or  an  undue  advantage  taken  of  the  plaintiff's 
ritaation,  contrary  to  laws  made  for  the  protection  of  persons  under  those  circumstances.  In  one 
vor4,  the  giat  of  Uns  kind  of  action  is,  that  the  defendant,  upon  the  circumstances  of  the  case,  is 
oMt^  iy  At  tiei  of  natural  juttxce  and  equity  to  refund  the  money," 


317  LITT  V,  MARTINDALE.     E.  T.  1856. 

the  solicitor  to  pay  over  part  of  the  money  in  discharge  of  commission- 
ers' fees.  Parke,  J.,  in  the  course  of  the  argument,  said:  "I  doubt 
whether  money  had  and  received  be  maintainable  here,  because  there  is 
no  privity  between  the  plaintiff  and  defendant.  The  proof  is,  that  the 
defendant  offered  to  pay  the  plaintiff  the  amount  of  the  check,  on  a  con- 
dition which  the  latter  refused  to  comply  with.  It  does  not  appear  that 
there  was  any  previous  agreement  between  them,  that  the  defendant 
should  receive  the  money  from  the  assignees  for  the  plaintiff's  use.  If 
I  give  a  sum  of  money  to  my  servant  to  pay  a  tradesman,  the  latter 
cannot  maintain  an  action  for  money  had  and  received  against  the  ser- 
vant." And,  in  giving  judgment.  Lord  Denman  said:  "The  defendant 
received  the  money  as  the  agent  of  the  assignees,  and  not  of  the  plain- 
tiff: he  held  it  subject  to  their  control  and  directions,  and  would  con- 
tinue to  be  accountable  to  them  until  he  entered  into  some  binding 
engagement  with  the  plaintiff  to  hold  it  for  his  use.  As  soon  as  that 
engagement  was  entered  into,  and  not  until  then,  he  would  hold  the 
money  for  the  plaintiff's  use.  This  is  the  doctrine  laid  down  in  Williams 
V.  Everett,  14  East,  582,  Wharton  v.  Walker,  4  B.  &  C.  163  (E.  C.  L 
R.  vol.  10),  6  D.  &  R.  288  (E.  C.  L.  R.  vol.  16),  Scott  v.  Porcher,  3 
Meriv.  652,  Wedlake  v.  Hurley,  1  Cr.  &  J.  83,t  and  has  been  acted  upon 
in  many  other  cases."  Here,  any  sum  of  2000Z.  would  have  satisfied 
Gladdow's  contract  with  th^  plaintiff;  it  was  not  necessary  that  the 
specific  money  should  be  applied  in  the  purchase  of  the  bond.  Gladdow 
^o-io-i  has  (it  may  be  improperly)  lent  the  *defendant  2000i.  For  this 
-*  loan,  the  defendant  is  responsible  to  Gladdow,  and  to  no  one  else. 
To  entitle  the  plaintiff  to  maintain  this  action,  there  must  be  some  pri- 
vity of  contract  between  him  and  the  defendant  :(a)  the  mere  fact  that 
the  money  belonged  to  the  plaintiff  is  not  suflScient,  if  the  defendant  is 
accountable  for  it  to  another :  Bluck  v.  Siddaway,  15  Law  Journ.  Q.  B. 
859 ;  Cobb  v,  Becke,  6  Q.  B.  930  (E.  C.  L.  R.  vol.  51).  [Jbrvis,  C.  J. 
— If  it  had  been  put  to  them,  the  jury  would  unquestionably  have  found 
that  Martindale,  when  he  obtained  the  2000Z.  from  Gladdow,  never  in- 
tended to  repay  it.  It  was  quite  evident  that  he  meant  to  pay  his  own 
debt  with  it.]     No  doubt  he  did. 

Jervis,  C.  J. — I  think  there  should  be  no  rule  in  this  case.  In  truth 
this  never  was  a  loan  from  Gladdow  to  the  defendant.  It  was  a  false 
pretence.  The  defendant  watched  the  bank,  and  got  information  from 
a  clerk,  and  then  induced  Gladdow  to  part  with  the  plaintiff's  money 
under  the  semblance  of  a  loan,  meaning  all  the  while  to  set  it  off  against 
his  own  debt.  I  think  the  action  may  well  lie :  it  would  be  a  monstrous 
thing  if  there  were  any  technical  difficulty  in  the  way  of  the  plaintiff's 
recovering  the  money  back.  ' 

Crowder,  J. — I  am  of  the  same  opinion.  It  was  a  gross  fraud  from 
the  beginning. 

The  rest  of  the  court  concurring,  Bule  refused. 

(a)  See  Broom's  Commentaries  on  the  Common  Law,  826,  827. 
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♦WILKINSON  V.  GRANT.    May  5.  [*319 

Tbe  proposed  mortgagee's  solicitor  has  no  claim  for  bis  charges  against  the  proposed  mortgagor, 
where  the  negotiation  for  the  mortgage  goes  oflf  through  the  default  of  the  latter :  he  must  look 
to  the  person  who  retains  him,  leaving  him  to  his  remedy  against  the  party  who  oocasioned 
the  fruitless  expense. 

This  was  an  action  for  work  and  labour  as  an  attorney,  and  for 
money  paid.     Plea,  never  indebted. 

At  the  trial  before  Williams,  J.,  at  the  first  sitting  in  Middlesex  in 
this  term,  it  appeared  that  the  claim  arose  out  of  a  proposed  mortgage 
transaction,  the  defendant  being  the  proposed  mortgagor,  and  the  plain- 
tiff the  solicitor  for  the  proposed  mortgagee.  It  was  admitted  that  the 
negotiation  went  off  by  the  default  of  the  defendant.  The  defence  was, 
not  that  the  defendant  was  not  the  party  ultimately  liable,  but  that,  if 
liable  at  all  for  the  costs  of  the  abortive  negotiation,  he  was  liable  to 
the  intended  mortgagee,  and  not  to  the  solicitor. 
^  Witnesses  were  called  on  both  sides  to  prove  the  usage.  Those  called 
on  the  part  of  the  plaintiff  said  that  the  invariable  practice  was,  for  the 
mortgagor's  solicitor  to  pay  the  mortgagee's  solicitor's  charges,  where 
the  transaction  goes  off  through  the  default  of  the  mortgagor.  The  de- 
fendant's witnesses  stated  that  they  considered  the  proposed  mortgagee 
was  the  party  primarily  liable  in  such  a  case ;  but  they  admitted  that 
they  never  knew  an  instance  in  which  the  proposed  mortgagee  had  been 
called  upon  to  pay. 

The  learned  judge  told  the  jury,  that,  where  a  mortgage  transaction 
was  completed,  the  usual  course  was  that  the  charges  of  the  mortgagee's 
solicitor  were  paid  out  of  the  money  advanced :  but  he  did  not  state 
(nor  was  he  asked  to  do  so)  what  happened  where  the  transaction  went 
off,  as  it  had  done  in  this  case. 

A  verdict  having  been  found  for  the  plaintiff, 

Needham  now  moved  for  a  new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  *evidence.(a)  He  submitted  that  r^ooA 
the  plaintiff's  witnesses  suflSciently  established  an  invariable  usage  *- 
that  the  mortgagee's  solicitor's  costs  should  be  paid  by  the  mortgagor, 
on  the  negotiation  going  off  through  the  default  of  the  latter ;  and  that, 
independently  of  usage,  there  was  evidence  of  an  express  contract  to 
that  effect.  The  alleged  misdirection  consisted  in  the  learned  judge's 
not  distinctly  laying  down  the  law  to  the  jury  on  the  subject  of  the 
mortgagee's  costs,  and  also  in  his  leaving  to  the  jury  the  effect  of  cer- 
tain correspondence  between  the  parties,  the  construction  of  which  it 
was  said  was  for  the  judge.  [Crbsswell,  J. — Was  there  an  express 
contract  in  writing  ?  or  was  a  contract  to  be  implied  from  a  series  of 
letters?]  The  contract  was  to  be  gathered  from  the  correspondence. 
[C&BSSWELL,  J. — Then  it  was  properly  left  to  the  jury.] 

(a)  Thert  wai  »  eoDstderahle  oonfltet  of  eridenoe  as  to  whether  or  not  the  defendant  bad 
HR«d  to  pay  the  plaintiff's  charges. 
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Jervis,  C.  J. — I  am  of  opinion  that  there  should  be  no  mle  m  this 
case.  Ordinarily  the  contract  is,  that  the  party  who  employs  the  soli- 
citor shall  pay  his  charges.  In  the  case  of  a  mortgage,  where  the  nego- 
tiation goes  on,  and  the  money  is  advanced,  the  charges  of  the  mort- 
gagee's solicitor  are  deducted  out  of  the  advance.  If  the  mortgagor 
were  insolvent,  it  could  hardly  be  contended  that  the  mortgagee  would 
not  be  liable  to  his  own  solicitor.  The  proper  remedy  of  the  plaintiff  in 
this  case  was  against  his  own  client,  who  might  have  recovered  over 
against  the  now  defendant.  I  see  no  misdirection ;  and,  as  my  Brother 
Williams  has  not  expressed  himself  dissatisfied  with  the  verdict,  there  is 
no  ground  for  disturbing  it. 

Gresswell,  J. — I  also  think  the  case  was  properly  presented  to  the 
jury,  and  properly  decided  by  them. 

^qo-i-i  *Crowder,  J. — The  only  implied  contract  here  as  to  mort- 
-'  gagee*s  expenses  would  be  between  the  mortgagor  and  the  mort- 
gagee :  there  is  none  as  between  the  mortgagor  and  the  mortgagee's  solici- 
tor, (a)  The  intention  of  the  parties,  as  evidenced  by  the  correspondence, 
was,  to  look  to  a  completed  transaction.  So,  with  regard  to  the  evi- 
dence of  usage,  it  all  related  to  transactions  which  resulted  in  the  ad- 
vance of  the  money.     I  think  there  should  be  no  rule. 

WiLLES,  J. — I  am  of  the  same  opinion.  The  case  of  Grissell  v.  Ro- 
binson, 3  N.  C.  10  (E.  C.  L.  R.  vol.  82),  8  Scott,  829  (E.  C.  L.  R.  vol. 
*^99T  ^^)'  ^®  almost  *in  point.  There,  pending  a  negotiation  between 
-'  the  defendant  and  one  P.  for  a  lease  of  certain  premises  belong- 
ing to  the  latter,  P.  died :  a  suit  in  Chancery  was  instituted  for  the 
purpose  of  carrying  his  will  into  effect :  the  agreement  between  the 
defendant  and  P.  not  being  in  writing,  and  therefore  not  capable  of 
being  enforced  in  equity,  the  plaintiffs,  the  executors  of  P.,  consented 
to  grant  the  defendant  the  lease  upon  the  terms  originally  agreed  on  by 
their  testator.  The  lease  was  accordingly  prepared  by  their  solicitor, 
and  executed,  but  was  retained  by  him,  a  part  of  the  purchase-money 

(a)  See  Pratt  o.  Vicard,  6  B.  A  Ad.  808  (B.  C.  L.  R.  toI.  27),  2  N.  A  M.  i55  (B.  C.  L.  B.  toL 
28).  There,  A.,  irisbing  to  borrow  money  on  a  mortgage  of  land,  delivered  the  title-deeds  to  R, 
the  intended  mortgagee,  for  examination,  and  said  that  he  would  pay  all  expenses.  B.  handed 
the  deeds  to  his  own  attorneys  to  be  investigated.  The  negotiation  went  off,  and  the  attoraeyt 
being  requested  by  A.  to  return  his  deeds,  refused  to  do  so  till  he  paid  their  bill  of  costs.  Oa 
assumpsit  brought  by  A.  against  the  attorneys  to  recover  back  the  money  so  paid, — it  was  hekl, 
that  the  defendants  could  not  be  considered  as  having  acted  for  both  parties  in  the  negoUatioB, 
and  therefore  had  not  a  lien  against  A.  as  his  attorneys;  that,  supposing  A.  liaUe  to  B.  for  the 
costs  incurred,  B.  could  not  communicate  to  his  own  attorneys  a  lien  upon  A.'s  deads,  by  handiag 
them  to  the  attorneys  for  investigation  ;  that  the  undertalcing  of  A.  to  B.,  if  it  amonnted  to  a 
promise  to  pay  these  costs,  did  not  entitle  B.'s  attorneys  to  detain  the  deeds,  na  H  estabUshcd 
no  privity  between  them  and  A. ;  and  that  A.  might  have  brought  trover  fbr  the  deeds,  and  was 
entitled  to  recover  in  that  action.  Lord  Denman  says :  "Whether  or  not  the  defendants  in  this 
case  had  a  lien  on  the  title-deeds  depends  upon  the  question  whether  or  not  the  plaintiff  employed 
the  defendants  to  do  his  work  in  respect  of  those  deeds.  Noxr  the  evidenee  shows  that  h»  did 
not.  Their  employmtnt  yooafwr  cAe  intended  mortgagee,  and  rather  e^ainet  tkmnfor  ike  mortg^gtr. 
And,  though  there  was  a  letter  in  which  the  mortgagor  expressed  himself  wiUing  to  pay  the 
expenses,  that  was  addressed  to  the  adverse  party,  and  does  not  establish  any  privHy  between 
the  mortgagor  and  tho  attorneys  of  the  mortgagee." 
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remaining  unpaid.  ,  The  defendants  afterwards  paid  the  balance  of  the 
purc1ia.se-money,  and  demanded  the  lease,  but  refused  to  pay  the  ex- 
penses of  preparing  it.  The  plaintiffs  having  paid  the  expenses  out  of 
a  fund  in  Chancery  belonging  to  them  as  executors, — it  was  held,  that, 
on  proof  of  the  usual  course  of  business  in  such  cases  being  for  the 
]essor*s  solicitor  to  prepare  the  lease,  and  for  the  lessee  to  pay  the  ex- 
penses, the  plaintiffs  were  entitled  to.  recover  the  amount  as  money  paid 
to  the  defendant's  use ;  "  for,"  says  Tindal,  C.  J.,  "  the  payment  was 
made  in  respect  of  a  lease  for  which  the  defendant  was  ultimately  bound 
to  pay,  and  for  which  the  plaintiffs  were  compellable  to  pay  in  the  first 
iustance,  by  virtue  of  the  privity  between  them  and  Taylor."  I  think 
tlie  case  was  properly  left  to  the  jury,  and  that  there  is  no  ground  for 
quarrelling  with  their  verdict.  Rule  refused. 


♦HUMPHREYS  V.  FRANKS.     Mat/  8.  [*323 

A.  held  promireii  of  B.,  as  tenant  for  a  year,  and  so  on  from  year  to  year  so  long  as  C.  should 
lire,  the  tenancy  eonanencuig  at  ChrintmoM,  After  the  death  of  A.  (C.  being  also  dead),  A/s 
widow,  by  agreement  with  the  landlord,  continued  to  occupy  the  premises  at  the  same  rent, 
Bntbing  being  vnid  about  the  commencement  of  her  tenancy  : — Held,  that  there  was  evidence 
eaoagh  to  warrant  the  jury  in  assuming  that  tbo  widow's  tenancy  was  a  mere  continuation  of 
the  original  tenancy  of  A.,  and  therefore  properly  determined  by  a  notice,  to  expire  at  Christ- 
mas. 

• 

This  was  an  action  of  ejectment  which  was  tried  before  Williams,  J., 
at  the  second  sitting  at  Westminster  in  this  term,  and  in  which  a  verdict 
^as  found  for  the  plaintifiF,  subject  to  leave  to  move  to  enter  a  nonsuit, 
if  the  court  should  think  there  was  no  evidence  to  go  to  the  jury  of  the 
determination  of  the  tenancy  by  a  regular  notice  to  quit. 

The  premises  in  question  originally  belonged  to  one  T.  A.  Forbes. 
He  let  thera  in  December,  1844,  to  William  Franks  (the  husband  of  the 
defendant)  for  one  year,  and  so  on  from  year  to  year  so  long  as  one 
Harriet  Forbes  (his  mother)  should  live — possession  to  be  given  up  within 
three  months  after  her  death.  This  tenancy  commenced  at  Christmas. 
The  tenant  William  Franks  died  in  June,  1847.  Harriet  Forbes  died 
in  September,  1852.  After  the  death  of  her  husband,  Mrs.  Franks 
(the  defendant)  entered  into  an  arrangement  with  T.  A.  Forbes  to  con- 
tinne  in  the  occupation  of  the  premises  upon  the  same  terms  as  her  hus- 
hand  had  held  them. 

T.  A.  Forbes  died,  and  by  his  will  bequeathed  tb©  premises  to  one 
Roberts,  who  sold  them  to  the  plaintiff.  At  Midsummer,  1855,  the 
plaintiff  gave  the  defendant  a  six  months'  notice  to  quit,  to  expire  at 
the  end  of  the  current  year  of  the  tenancy,  treating  it  as  a  Christmas 
holding:  and  the  question  was,  whether  that  was  a  good  notice,  or 
▼hethcr  it  should  have  been  a  notice  to  expire  at  the  quarter-day  pia- 
ceding  or  succeeding  the  death  of  William  Franks. 

VOL.  xviu.— 15 
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Pearce  now  moved  for  a  rule  nisi  accordingly. 
5^0.71-1  Jervis,  C.  J. — The  plaintiff  Humphreys  takes  the  *interest 
-*  which  T.  A.  Forbes  had  in  the  premises,  with  the  tenancy  of  the 
defendant  as  tenant  from  year  to  year  upon  the  same  terms  as  her  hus- 
band had  held  them.  Upon  the  whole,  I  think  there  was  evidence  to 
go  to  the  jury  of  a  tenancy  from  Christmas  to  Christmas,  and  that  the 
notice  was  suflScient ;  and  consequently  there  will  be  no  rule. 

Cresswell,  J. — I  think  there  was  abundant  evidence  to  justify  the 
learned  judge  in  assuming  that  the  defendant  held  the  premises  upoE 
the  same  terms  on  which  her  husband  had  held,  viz.,  from  Christmas 
to  Christmas.  I  think  it  is  impossible  to  say  that  there  was  no  evidence 
for  the  jury. 

Crowder,  J. — The  intention  of  the  parties  is  manifest,  viz.,  that,  not- 
withstanding the  death  of  the  husband,  the  tenancy  should  go  on  with- 
out interruption.  It  is  enough  to  say  that  there  was  some  evidence  to 
warrant  the  jury  in  coming  to  that  conclusion. 

WiLLES,  J. — The  original  tenancy  of  the  defendant's  husband  was  i 
Christmas  holding.  The  case  is  not  very  dissimilar  to  that  of  Buck- 
worth  V.  Simpson,  1  C.  M.  k  R.  834. f  There,  A.  demised  to  B.  certain 
lands  and  premises  for  one  year  certain,  and  then  from  year  to  year  so 
long  as  the  parties  should  think  proper,  with  power  to  determine  the 
tenancy  on  giving  a  certain  notice  to  quit ;  and  the  lease  contained, 
various  terms  and  conditions  as  to  the  management  of  the  lands  and  re- 
pairing the  buildings.  The  lessee  died,  and  his  executors  entered  into 
the  occupation  of  the  premises,  and  continued  to  occupy,  and  paid  rent: 
and  it  was  held,  that  they  were  chargeable  in  their  personal  character 
upon  the  terms  contained  in  the  original  demise, — their  continuing  to 
^op^-j  occupy,  and  the  landlord's  abstaining  from  *giving  notice  to  quit, 
-■  raising  an  implied  promise  on  their  part  to  abide  by  the  terms  of 
the  original  contract.  So,  here.  I  think  there  wa<  evidence  that  under 
the  contract  between  the  defendant,  after  the  death  of  her  husband,  and 
the  landlord,  she  was  to  be  substituted  for  him  as  tenant.  She  was  al- 
lowed to  continue  to  hold  in  consideration  of  paying  rent,  nothing  being 
said  about  the  commencement  of  her  tenancy.  It  was,  therefore,  natural 
that  it  should  remain  as  before,  a  Christmas  holding.  It  seems  to  me, 
not  only  that  there  was  evidence,  but  such  evidence  that  the  jury  could 
not  properly  have  found  that  this  was  any  other  than  a  holding  from 
Christmas  to  Christmas ;  and  therefore  I  concur  with  my  Lord  and  my 

learned  Brothers  that  no  rule  ought  to  be  granted. 

Rule  refused. 


Where  there  is  a  lease,  and  a  holding  294;   Brown   v.  Knapp,  1  Pick.  332; 

over  after  its  expiration  from  year  to  Diller  v,  Roberts,  13  Serg.  k  R.  60 ; 

year,  the  tenancy  from  year  to  year  is  Bacon  v.  Brown,  9  Conn.  334 ;  Phillips 

upon  the  same  terras  as  the  original  v,  Monges,  4  Whart.  226;  Haskins  r. 

lease:  Fronty  v.  Wood,  2  Hill  (S.  Caro-  Pope,  10  Alab.  493;  Jackson  v,  Pat- 

lina),  367;  Moore  v,  Beasley,  3  Ham.  terson,  4  Harrington,  634. 
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BONSEY  V.  WORDSWORTH.     May  6. 

The  plaiatifF  was  a  butcher  carrying  on  bis  basiness  within  the  jurisdiction  of  the  county  court 
of  A,  The  defendant  resided  within  the  jurisdiction  of  the  county  court  of  B.  The  plaintiff 
iucd  the  defendant  in  the  superior  court  for  a  bill,  some  of  the  items  of  which  consisted  of 
goods  which  bad  been  ordered  in  the  A.  district,  but  delivered  in  the  B.  district : — 

Held, — confirming  (5rimbley  ».  Aykroyd  and  Wood  r.  Perry, — that  the  whole  formed  one  "cause 
of  action,"  and,  as  a  part  of  it  arose  in  the  jurisdiction  within  which  tho  defendant  resided  (and 
within  20  railed),  there  was  no  concurrent  jurisdiction  within  the  9  &  10  Vict.  c.  95,  s.  128,  and 
consequently  the  plaintiff  was  not  entitled  to  costs. 

HoxYMAN,  in  Hilary  Terra  last,  obtained  a  rule  calling  upon  the 
defendant  to  show  cause  why  the  master  should  not  be  at  liberty  to  tax 
and  allow  the  plaintiff  the  costs  of  this  action. 

The  rule  was  obtained  upon  the  affidavit  of  the  plaintiff,  who  deposed 
that  he  was  a  butcher  and  poulterer,  and  dwelt  and  resided,  and  carried 
on  his  business  in  High  Street,  Uxbridge,  in  the  county  of  Middlesex, 
vithin  the  district  of  the  county  couf  t  of  Middlesex  holden  at  Uxbridge ; 
that  the  defendant  at  the  timfe  the  action  was  brought  dx?elt  and  resided, 
and  still  resided,  *at  Pond  Farm,  Seer  Green,  near  Chalfont,  in  r^oQ/^ 
the  county  of  Buckingham,  which  is  situate  within  the  district  of  •- 
the  county  court  of  Buckingham  holden  at  High  Wycombe ;  that  the 
action  was  brought  to  recover  10?.,  balance  of  a  bill  of  exchange  for  20/. 
bearing  date  at  Uxbridge  on  the  5th  of  June,  1855,  and  accepted  by  the 
defendant,  payable  at  the  Old  Bank,  Uxbridge,  and  interest  thereon, 
and  also  to  recover  11.  I85.,  balance  of  a  bill  for  butcher's  meat  supplied 
to  the  defendant  by  the  plaintiff;  that  the  Old  Bank,  Uxbriclge,  is  situate 
in  the  district  of  the  Uxbridge  county  court ;  that  all  the  orders  for  the 
ildivery  of  such  meat  were  given^  and  the  meat  purchased^  weighed^  and 
delivered  at  the  plaintiff's  house  in  Uxbridge^  to  the  servants  of  the 
defendant,  or  persons  having  his  authority  to  receive  the  same,  xoith  the 
exception  of  certain  portions  of  the  same,  which  were  purchased  and 
ordered  at  the  plaintiff's  shop  at  Uxbridge,  and  sent  from  his  said  shop 
at  Uxbridge  to  his  shop. at  Chalfont,  and  there  delivered  to  the  servants 
of  the  defendant^  or  persons  sent  by  him  for  the  same  ;  that  the  action 
was  tried  before  the  sheriff  of  Middlesex  on  the  29th  of  November  last, 
when  a  verdict  was  found  for  the  plaintiff  for  18Z.  1«.  4d. ;  and  that  the 
defendant,  at  the  time  this  action  was  brought,  did  not  dwell  or  carry 
on  his  business  at  any  other  place  than  Pond  Farm  aforesaid. 

He  submitted,  that,  for  a  portion  of  the  cause  of  action,  the  plaintiff 
nndoubtedly  might  have  brought  his  action  in  the  superior  court ;  and 
that  he  did  not  lose  that  right  by  joining  with  it  a  cause  of  action  for 
which  a  plaint  might  have  been  entered  in  the  county  court.  And  he 
referred  to  the  9  &  10  Vict.  c.  95,  ss.  128,  129,  and  to  the  cases  of 
Butler  V.  Corney,  2  Exch.  477,t  6  D.  &  R.  45  (E.  C.  L.  R.  vol.  16), 
Dodd  V.  Wigley,  7  C.  B.  106  (E.  C.  L.  R.  vol.  62),  Wood  v.  Perry,  3 
Exch.  442,t  Borthwick,  App.,  Walton,  Resp.,  15  C.  B.  501  (E.  G.  L. 
K.  voL  ?0X  %ad  Hernaman  v.  Smith,  10  ExcL  WCf 
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*^971  *  Garter  showed  cau8e.(a) — In  order  to  entitle  him  to  succeed 
-*  upon  this  motion,  the  plaintiff  must  show  that  the  action  was 
brought  for  a  cause  for  which  concurrent  jurisdiction  is  reserved  to  tbe 
superior  courts  by  the  128th  section  of  the  9  &  10  Vict.  c.  95,  that  vt 
that  "  the  cause  of  action  did  not  arise  wholly  or  in  some  material  poin. 
within  the  jurisdiction  of  the  court  within  which  the  defendant  dwelt  or 
carried  on  his  business  at  the  time  of  the  action  brought."  [Jervis,C. 
J. — Part  of  the  cause  of  action  was  within  the  jurisdiction  of  the  High 
Wycombe  court ;  but  part  of  the  meat  account  was  recoverable  in  the 
Uxbridge  court,  part  having  been  ordered  and  delivered  out  of  the  juris- 
diction in  which  the  defendant  resides.]  The  case  of  Wood  v.  Perry,  3 
Exch.  442,t  is  precisely  in  point.  It  was  there  held,  that,  where  the 
items  in  a  plaintiff's  bill,  under  20/.,  are  so  connected  together  as  to  form 
one  cause  of  action,  and  any  one  item  arises  within  the  jurisdiction  of  a 
county  court  within  which  the  defendant  dwells  or  carries  on  his  business 
at  the  time  of  action  brought,  and  the  parties  do  not  dwell  more  than 
twenty  miles  apart,  the  cause  of  action  "  in  some  material  point"  arises 
within  such  jurisdiction,  and  the  superior  court  has  no  concurrent  juris- 
diction under  s.  128,  and  the  case  falls  within  s.  129.  The  facts  of  that 
case  were  extremely  anafogous  to  the  facts  of  the  case  now  before  the 
court.  The  plaintiff  was  a  tailor,  who  resided  and  carried  on  his  busi- 
ness in  Chapel  Street,  Pentonville,  within  the  jurisdiction  of  the  Clerk- 
*^9«1  ^'^^^^^  county  court.  *The  defendant  was  a  hair  dresser  and 
-*  perfumer,  residing  within  the  jurisdiction  of  the  Brompton  county 
court,  and  carrying  on  his  business  at  the  Burlington  Arcade,  within  the 
jurisdiction  of  the  Westminster  county  court.  The  plaintiff's  demand 
was  for  the  amount  of  a  bill  containing  various  items  of  clothes  made 
for  and  supplied  to  the  defendant.  As  to  three  of  the  items  of  the 
plaintiff's  bill,  the  orders  for  them  were  given,  and  the  goods  delivered, 
at  the  defendant's  residence,  within  the  Brompton  jurisdiction,  and  the 
work  done  at  the  plaintiff's  residence.  As  to  ten  other  items,  the  orders 
were  given,  and  the  goods  delivered,  at  the  Burlington  Arcade,  and  the 
work  done  at  the  plaintiff's  residence :  and,  in  one  case,  both  the  order 
was  given,  and  the  work  done,  and  the  goods  delivered,  at  the  plaintiff's 
residence.  And  the  court, — in  conformity  with  the  previous  decision  in 
Ex  parte  Aykroyd,  1  Exch.  479t  (S.  C,  Grimbley  v.  Aykroyd,  8  D.  & 
L.  701), — held  that  the  whole  constituted  one  cause  of  action,  or  "  cause 
of  one  action,"  within  the  act.  Borthwick,  App.,  Walton,  Resp.,  and 
Hernaman  t».  Smith,  proceeded  upon  the  ground  that  the  "  cause  of 
action,"  in  the  9  &  10  Vict.  c.  95,  s.  60,  means  "the  whole  cause  of 
action."  '  Here,  the  acceptance  of  the  bill  was  a  material  part  of  the 

(a)  The  Affidavit  of  the  defeDdnnt,  upon  whioh  cause  was  shown,  stated  "  that  the  bill  of 
exchange  npon  which  the  action  was  brought,  was  accepted  by  him  and  delivered  to  tbe  plain- 
tiff on  the  day  of  the  date  thereof,  at  tbe  defendant's  residence  at  Seer  Green  ;  that  he  resided 
there  at  the  time  of  the  commencement  of  the  action ;  and  that  his  said  residence  at  Seer  QrecB 
was  not  twenty  miles  distant  from  the  residence  of  the  plaintiff  at  tJzbridge." 
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cause  of  action  within  the  jurisdiction  of  the  High  Wycombe  Court : 
Eoff  V.  Miller,  19  Law  Journ.  C.  P.  278.  [Jervis,  C.  J.— Mr.  Bony- 
man  admits  that :  but  he  says  the  bill  of  exchange  and  the  meat  bill  are 
separate  causes  of  action,  which  is  contrary  to  the  decision  of  the  Court 
of  Exchequer  in  Wood  v.  Perry.  There  is  a  note  by  my  Brother  Man- 
ning to  the  case  of  Dodd  v.  Wigley,  7  C.  B.  106,  114  (E.  C.  L.  R.  vol. 
62),  in  which  the  matter  is  very  well  put.  "  When,'*  it  is  said,  "  goods 
are  ordered  of  a  tradesman  on  the  1st  of  January,  and  distinct  orders 
for  other  goods  are  given  on  the  2d,  3d,  4th,  6th,  &c.,  if,  from  the  pre- 
vioaa  dealings  between  the  parties,  or  from  *general  usage,  or  r^ico^q 
otherwise,  it  is  to  be  inferred  that  it  was  contemplated  by  the  ^ 
parties,  that,  in  the  event  of  the  dealing  continuing,  the  several  items 
should  be  included  in  weekly,  monthly,  quarterly,  or  yearly  bills,  the 
result  of  such  an  arrangement,  and  the  legal  position  of  the  parties, 
seems  to  be  this, — upon  the  delivery  and  acceptance  of  the  first  parcel 
of  goods,  delivered  on  the  1st  of  January,  an  entire  contract  is  created, 
and  a  complete  cause  of  action  accrues,  the  tradesman  being  under  no 
engagement  to  sell  other  goods,  or  to  give  credit  beyond  the  price  of  the 
articles  then  delivered:  when,  on  a  subsequent  day,  other  goods  are 
delivered  and  accepted,  a  new  contract  arises,  not  simply  a  contract  to 
pay  for  the  goods  then  delivered,  but  a  new  entire  contract  by  which 
the  tradesman  waives  his  existing  right  to  payment  for  the  goods  de- 
livered on  the  1st  of  January,  and  the  purchaser  agrees  to  pay  for  both 
parcels  as  upon  one  entire  sale,  et  sic  toties  quoties.(a)  After  the  suc- 
cessive waiver  and  extinguishment  of  each  preceding  contract,  the  Only 
subsisting  contract  and  cause  of  action  ex  contractu  will  be  the  last. 
The  distinction  between  a  -cause  of  action  upon  one  entire  contract,  and 
one  cause  of  action  of  contract,  appears  to  be  too  refined  to  be  readily 
appreciable."  That  supports  Wood  v.  Perry  against  the  decision  of  this 
court ;  and  I  must  confess  I  am  disposed  to  agree  with  my  Brother 
Manning's  observations,  u|itil  I  hear  something  more  cogent  the  other 
way.]  It  is  enough,  on  s.  128,  that  any  part  of  the  cause  of  action 
arises  within  the  jurisdiction  within  which  the  defendant  resides.  The 
plaintiff  has  chosen  to  treat  the  whole  as  one  cause  of  action. 

Honyman^  in  support  of  the  rule. — This  is  clearly  a  *case  of  r^ieooA 
concurrent  jurisdiction  within  the  128th  section  of  the  9  &  10  *- 
Vict.  c.  95.  That  depends  upon  whether  or  not  the  cause  of  the  action 
arose  in  some  material  point  within  the  jurisdiction  of  the  High  Wycombe 
court  Dodd  v.  Wigley  was  rightly  decided,  and  Wood  v.  Perry  ;s  dis- 
tingnishablis.  [Jbrvis,  C.  J. — The  point  was  not  decided  in  Dodd  v. 
Wigley.]  The  question  determined  in  Wood  v.  Perry  first  arose  in 
Grimbley  v.  Aykroyd,  where  it  was  held  that  *'  cause  of  action"  in  s. 
63,  meant  ^^  cause  of  one  action,"  and  was  not  limited  to  an  action  on 
one  separate  contract.     With  respect  to  Serjt.  Manning's  note  in  Dodd 

to)  As  waa  suggested  by  PoUook,  G.  B.,  in  the  case  of  In  re  Aykroyd,  1  Ezoh.  490.f 
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r.  Wigley,  it  may  be  observed  that  the  statute  of  limitations  might  apply 
to  part  of  the  demanJ,  a  tradesman's  bill  not  being  like  an  attorney *8, 
on  which  the  right  of  action  does  not  accrue  until  the  action  or  suit  is 
ended.  [Cresswell,  J.,  referred  to  Rothery  r.  Munnings,  1  B.  &  Ad. 
15  (E.  C.  L.  R.  vol.  20).]  If  the  plaintiff  here  had  brought  his  action 
in  the  superior  court  to  recover  the  price  of  the  meat  supplied  at  Ux- 
bridge,  and  had  afterwards  sued  the  defendant  in  the  High  Wycombe 
county  court  for  the  price  of  the  meat  supplied  at  Chalfont,  the  latter 
could  not  have  set  up  as  a  defence  the  judgment  recovered  in  the  first 
action.  Is  the  plaintiff  to  lose  his  costs  because  he  has  abstained  from 
harassing  the  defendant  with  two  actions,  but  has  included  the  whole 
in  one  ?  The  court  will  pause  before  they  put  such  a  construction  as 
that  upon  the  statute.  Assuming  that  this  court  will  hold  itself  bound 
by  the  decision  in  Wood  v.  Perry,  it  is  submitted  that  that  case  differs 
essentially  from  this.  The  words  of  the  128th  section  may  either  mean, 
'*  where  part  of  the  cause  of  action  arose  wholly,"  or  "  where  the  whole  of 
the  cause  of  action  arose  partially,"  within  the  jurisdiction  of  the  inferior 
court.  The  Court  of  Exchequer  in  Wood  v.  Perry  held  them  to  mean  the 
former.  Here,  no  part  of  the  whole  cause  of  action, — according  to  the  deci- 
oo^-|  sion  of  *this  court  in  Borthwick,  App.,  Walton,  Resp.,  15  C.  B. 
J  501  (E.  C.  L.  R.  vol.  80),  followed  by  the  Court  of  Exchequer  in 
Ilernaman  v.  Smith,  10  Exch.  659, f — arose  within  the  jurisdiction  within 
"which  the  defendant  resided.  In  Borthwick,  App.,  Walton,  Resp.,  the 
order  for  the  goods  was  given  at  Oxford,  where  the  defendant  resided 
and  carried  on  his  business,  and  the  delivery  of  them  took  place  at 
Manchester ;  and  the  court  held  that  the  order  was  a  material  part  of 
the  cause  of  action,  and  .therefore  that  the  Manchester  county  court  had 
no  jurisdiction.  Maule,  J.,  there  says  :  "  Upon  the  critical  construction 
of  the  words  of  the  60th  section,  as  well  as  upon  the  spirit  of  the  enact- 
ment, I  think  it  clearly  means  the  whole  cause  of  action.  And  there  is 
good  reason  for  this.  A  defendant  is  liable  to^be  sued  in  the  place  where 
he  resides,  and  where  the  whole  contract  or  cause  of  action  arises. 
That  is  a  thing  which  he  can  and  is  bound  to  take  notice  of:  and  it  is 
convenient.  The  words  of  the  section  are  plain  and  simple.  When 
the  legislature  meant  to  deal  with  a  part  of  the  cause  of  action, — ^as  in 
s.  128, — they  knew  how  to  express  themselves.  I  think  we  are  bound 
by  the  decisions  of  the  Courts  of  Queen's  Bench  and  Exchequer,  to 
which  we  have  been  referred :  and  more  especially  by  the  cases  of 
Buckley  V.  Hann,  5  Exch.  43,t  and  Re  Fuller,  2  Ellis  &  B.  573  (E.  C. 
L.  R.  vol.  75),  in  which  latter  case  the  Court  of  Queen's  Bench  thought 
the  letters  of  administration  an  essential  part  of  the  cause  of  action. 
Everything  that  is  requisite  to  show  the  action  to  be  maintainable,  is 
part  of  the  cause  of  action."  There  is  nothing  in  the  case  of  Wood  r. 
Perry  that  is  at  all  repugnant  to  the  view  of  the  statute  which  is  now 
presented.     There,  as  to  one  class  of  items,  the  orders  were  given  and 
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the  gcTods  supplied  within  the  jurisdiction  of  the  Clerkenwell  county- 
court.  Here,  all  the  orders  were  given  at  Uxbridge ;  no  portion  of  the 
meat  was  ordered  and  *delivered  within  the  jurisdiction  of  the  rn^ooo 
High  Wycombe  county  court.  [Jervis,  C.  J. — What  were  the  •- 
circumstances  in  Hernaman  v.  Smith,  10  Exch.  659  ?t]  An  association 
of  which  the  defendant  was  a  member,  offered  a  reward  for  the  appre- 
hension and  prosecution  of  persons  committing  certain  offences,  such 
reward  to  be  paid  an  conviction  ;  and  the  plaintiff,  within  a  district  of 
the  county  court  of  Gloucestershire,  apjtrehcnded  an  offender,  who  was 
tried  and  convicted  within  a  district  of  the  county  court  of  Hereford- 
shire :  and  it  was  held,  that  the  county  court  of  Gloucestershire  had  no 
jurisdiction  to  entertain  a  plaint  for  the  recovery  of  the  reward, — on 
the  ground  that  the  conviction  was  a  part  of  the  cause  of  action. 
[CressWell,  J. — What  is  the  meaning  of  "some  mjiterial  point?"] 
Some  material  ingredient  in  the  evidence :  per  Maule,  J.,  in  Borthwick, 
App.,  Walton,  Resp.  [Cresswell,  J. — The  order,  then,  is  a  material 
point ;  the  delivery  is  another.  If  the  order  is  given  within  one  juris- 
diction, and  the  delivery  takes  place  within  another,  what  is  to  happen  ?] 
The  plaintiff  is  not  bound  to  sue  in  either.  At  all  events,^ this  is  a  case 
for  the  exercise  of  the  powers  created  by  the  15  &  16  Vict.  c.  54,  s.  4. 
The  13th  section  of  the  13  &  14  Vict.  c.  61,  provided  for  three  cases 
which  were  to  be  excepted  out  of  the  operation  of  section  11,  viz.  1, 
where  it  should  appear  to  the  judge  at  the  trial  that  the  action  was  brought 
for  a  cause  in  which  concurrent  jurisdiction  was  given  to  the  superior 
courts  by  the  9  &  10  Vict.  c.  95,  s.  128, — 2,  that  the  cause  of  action 
was  one  for  which  a  plaint  could  not  have  been  entered  in  a  county 
court, — 3,  that  the  cause  was  removed  by  certiorari.  This  court,  in 
Macdougall  v.  Paterson,  11  C.  B.  755  (E.  C.  L.  R.  vol.  73),  held  that 
this  did  not  confer  upon  the  court  a  mere  discretion^  but  was  imperative  : 
and  the  legislature  adopting  that  view,  in  the  15  &  16  Vict.  c.  54,  s.  4, 
provided  a  further  case  in  *which  the  plaintiff  was  to  be  entitled  r^icooo 
to  costs,  viz.  where  it  should  be  made  to  appear  to  the  satisfac-  *- 
tion  of  the  court,  or  of  a  judge  at  chambers,  that  there  was  sufficient 
reason  for  bringing  the  action  in  the  si^perior  court.  Is  not  this  a  caae 
for  costs  under  that  section  ? 

Jervis,  G.  J. — The  point  last  made  is  not,  I  think,  one  that  we  can 
entertain.  As  to  the  rest,  the  case  is  one  of  some  nicety,  and  we  will 
deliberate  a  little  before  we  dispose  of  it.  Cur.  adv.  vult. 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  court.  This  was 
&n  application  made  by  Mr.  Honyman  in  the  last  term,  calling  upon 
the  defendant  to  show  cause  why  the  plaintiff  should  not  have  costs, 
under  the  128th  section  of  the  county  court  act,  9  &  10  Vict.  c.  95. 

Cause  was  shcfwn  by  Mr.  Carter  in  the  early  part  of  this  term :  and 
we  think  the  rule  must  be  discharged.  The  action  was  brought  to  reco- 
Ter  the  balance  of  a  bill  of  exchange,  and  also  the  amount  of  an  account 
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for  butcher's  meat  supplied  by  the  plaintiff  to  the  defendant.  The  bill 
of  exchange  becomes  immaterial ;  and  the  question  turns  entirely  on 
the  eifect  to  be  given  to  the  butcher's  bill.  The  plaintiff  resided  and 
carried  on  his  business  at  Uxbridge,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  Uxbridge  County  Court.  The  defendant 
resided  at  Seer  Green,  near  Chalfont,  in  the  county  of  Buckingham, 
and  within  the  jurisdiction  of  the  High  Wycombe  County  Court.  Most 
of  the  goods  were  ordered  and  delivered  at  Uxbridge,  where  the  plaintiff 
resided ;  but  some  of  them,  though,  ordered  there,  were  delivered  to  the 
defendant  within  the  jurisdiction  of  the  High  Wycombe  County  Court. 
It  was  contended  by  Mr.  Carter^  on  behalf  of  the  defendant,  that  the 
^oq^-1  *whole  claim  of  the  plaintiff  constituted  but  one  entire  cause  of 

^  action,  and  that,  a  material  part  of  that  cause  of  action,  arising 
within  the  jurisdiction  of  the  High  Wycombe  County  Court,  the  action 
should  have  been  brought  there,  and  consequently  the  plaintiff  was  not 
entitled  to  costs.  On  the  other  hand,  it  was  insisted  by  Mr.  Honyman^ 
on  behalf  of  the  plaintiff,  that  the  claim  did  not  constitute  one  entire 
cause  of  action,  but  that  a  part  only  of  a  part  of  the  cause  of  action 
arose  within  the  jurisdiction  of  the  High  Wycombe  County  Court,  and 
therefore  that  the  provision  in  question  did  not  apply,  and  the  plaintiff 
was  at  libierty  to  bring  his  action  for  the  whole  in  the  superior  court. 
In  the  course  of  the  argument,  reliance  was  placed  on  the  part  of  the 
plaintiff  upon  a  case  of  Dodd  v,  Wigley,  7  C.  B.  106  (E.  C.  L.  R.  vol 
62),  where  this  court  seemed  disposed  to  decide,  but  did  not  actually 
decide,  that,  where  some  of  the  goods  were  delivered,  or  a  portion  of 
the  work  done,  within  the  jurisdiction  of  the  court  within  which  the 
defendant  dwells  or  carries  on  his  business  at  the  time  of  the  action 
brought,  the  case  is  brought  within  the  second  exception  of  the  r28th 
section  of  the  9  &  10  Vict.  c.  95.  But  the  Court  of  Exchequer,  in 
Grimbley  v.  Aykroyd,  1  Exch.  479,t  3  D.  &  L.  701,  and  Wood  r. 
Perry,  3  Exch.  442,f  6  D.  &  L.  194,  laid  it  down,  that,  where  a  trades- 
man has  a  bill  against  a  party  for  any  amount  in  which  the  items  are  so 
connected  together  that  it  appears  that  the  dealing  is  not  intended  to 
terminate  with  one  contract,  but  to  be  continuous,  so  that  one  item,  if 
not  paid,  shall  be  united  with  another,  and  form  one  continuous  demand, 
the  whole  together  forms  but  one  cause  of  action,  and  cannot  be  divided; 
or,  in  other  words,  that  "cause  of  action'*  in  the  statute,  meant  "cause 
of  one  action,"  and  were  not  to  be  limited  to  an  action  upon  one  sepa- 
jj^gor-i  rate  contract:  and  they  held,  that,  if  any  one  item  in  such  a  bill 

^  *ari8es  within  the  jurisdiction  of  a  county  court,  the  cause  of 
action  "  in  some  material  point"  arises  within  that  jurisdiction,  and  the 
superior  court  has  not  concurrent  jurisdiction  under  the  128th  section. 
Although  it  is  undoubtedly  extremely  difficult  to  reconcile  that  view 
with  the  hypotheses  which  were  forcibly  put  by  Mr.  Honyman  in  the 
course  of  his  argument,  we  think  it  a  convenient  rule,  and  one  which  it 
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"will  be  useful  to  abide  by,  seeing  that  it  operates  striot  justice,  and 
insures  uniformity  of  decision  on  a  question  of  considerable  importance. 
We  think,  therefore,  we  must  hold  ourselves  governed  by  the  decisions 
of  the  Court  of  Exchequer  in  Grimbley  v,  Aykroyd,  and  Wood  v.  Perry, 
and  that  this  must  be  considered  as  "  one  cause  of  action"  arising  upon 
the  butcher's  bill.  Then,  is  it  true,  as  Mr.  Honyman  suggests,  that  a 
material  part  of  the  cause  of  action  here  did  not  arise  within  the  juris- 
diction of  the  county  court  of  High  Wycombe  within  which  the  defend- 
ant resided,  but  only  a  part  of  a  part  of  the  cause  of  action  ?  We  think, 
that,  though  strictly  and  technically  it  is  true  that  a  part  only  of  a  part 
of  the  cause  of  action,  viz.,  the  delivery  of  certain  joints  of  meat,  took 
place  within  the  jurisdiction  of  the  High  Wycombe  County  Court :  yet, 
:is  the  whole  is  to  be  taken  as  one  cause  of  action,  a  material  part  of 
that  cause  of  action  arose  within  the  jurisdiction  of  the  High  Wycombe 
County  Court,  and  therefore  that  court  had  jurisdiction. 

For  these  reasons  we  think  the  rule  should  be  discharged. 

Rule  discharged. 

Carter  asked  for  costs. 

Jervis,  C.  J. — We  have  considered  that  matter ;  and  we  think  there 
should  be  no  costs.     We  incline  to  think  *the  plaintiff,  after  the  r^qo/^ 
case  of  Dodd  v.  Wigley,  which  certainly  did  seem  to  be  a  little  ^ 
in  his  favour,  had  fair  ground  for  coming  to  the  court. 

Rule  discharged,  without  costs. 


POWELL  and  Another  v.  JESSOPP.     April  19. 

Shares  in  a  mine  worked  on  tbe  cost-book  principle  do  not  constitute  an  "  intercut  in  land/' 
within  tbe  4th  section  of  the  statute  of  frauds,  in  the  absence  of  evidence  that  the  shareholders 
take  a  direct  Interest  in  the  freehold. 

Upon  the  breach  of  a  <ft>ntrnct  for  the  sale  of  shares,  the  proper  measure  of  damages,  is,  the  dif- 
ference between  tbe  contract  price  and^he  market  price  at  the  time  of  the  breach. 

This  was  an  action  for  damages  for  the  non-delivery  of  certain  shares 
in  a  mine  called  Wheal  Guskus,  in  the  county  of  Cornwall. 

The  first  count  of  the  declaration  stated  that  the  plaintiffs,  at  the 
request  of  the  defendant,  agreed  to  buy  of  and  accept  from  the  defend- 
ant, and  the  defendant  agreed  to  sell  and  transfer  to  the  plaintiffs,  at  pr 
for  the  price  of  1«.  per  share,  divers,  to  wit,  1000  shares  in  a  certain 
mine  conducted  on  the  cost-book  principle,  to  wit,  the  Wheal  Guskus 
Mine;  and  the  plaintiffs  averred  performance  of  all  conditions  prece- 
dent, and  that  they,  relying  on  the  said  agreement,  paid  the  defendant 
for  the  said  shares  the  said  agreed  price ;  and,  although  a  reasonable 
time  for  the  sale  and  transfer  of  the  said  shares  had  elapsed  before  the 
Buit,  and  although  all  things  had  been  done  and  happened,  which  ought 
to  hare  been  done  and  happened,  on  the  part  of  the  plaintiffs,  to  entitle 
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the  plaintiffs  to  a  sale  and  transfer  of  the  said  shares  pursuant  to  the 
said  agreement,  and  although  the  plaintiffs  were  ready  and  willing  to 
accept  the  said  shares,  and  to  do  all  other  things  which  it  was  necessary 
for  them  to  be  ready  and  willing  to  do  to  entitle  them  to  have  the  said 
shares  sold  and  transferred  to  them  pursuant  to  their  said  agreement; 
*3371  ^^^  *'^®  defendant  did  not  nor  would  sell  or  transfer  the  said 
♦shares,  or  any  of  them,  to  the  plaintiffs,  whereby  the  plaintiffs 
had  not  only  uselessly  made  the  said  payment,  but  had  been  deprived 
of  the  said  shares,  and  of  divers  great  gains  and  profits  which  they 
might  and  otherwise  would  have  acquired  in  consequence  of  a  rise  in 
the  market  value  and  prices  of  the  said  shares,  but  had  been  forced  and 
obliged  to  pay  a  large  increase  on  the  price  of  the  said  shares  so  agreed 
to  be  sold  as  aforesaid,  to  wit,  an  increase  or  difference  of  1».  9d.  per 
share,  in  purchasing  other  shares  in  lieu  of  those  so  agreed  to  be  sold 
and  transferred  as  aforesaid,  and  a  further  sum  of,  to  wit,  6Z.  5«.,  for 
the  necessary  expenses  of  and  attending  the  purchase  of  such  other 
shares,  and  the  plaintiffs  were  otherwise  damnified. 

There  was  also  a  count  for  money  received  by  the  defendant  for  the 
use  of  the  plaintiffs  and  for  money  found  due  on  accounts  stated  between 
them. 

Pleas, — first,  that  the  defendant  did  not  agree  as  alleged, — secondly, 
that  the  plaintiffs  did  not  pay  the  defendant  for  the  said  shares  the  said 
agreed  price,  as  alleged, — thirdly,  that  a  reasonable  time  for  the  sale 
and  transfer  of  the  said  shares  had  not  elapsed  before  the  suit,  as 
alleged, — fourthly,  that  the  plaintiffs  were  not  ready  and  willing  to 
accept  the  shares,  as  alleged, — fifthly,  that,  after  the  making  of  the  said 
agreement  in  the  first  count  mentioned,  and  before  any  breach  thereof, 
it  was  agreed  by  and  between  the  plaintiffs .  and  the  defendant,  that 
neither  of  them  the  plaintiffs  or  the  defendant  should  thereafter  perform 
the  said  agreement  on  their  or  his  part,  and  that  the  same  should  be 
waived,  abandoned,  and  rescinded,  and  that  the  plaintiffs  and  the  defend- 
ant should  be  respectively  discharged  therefrom,  and  they  then  respec- 
tively discharged  each  other  from  performing  the  said  agreement  on 
their  respective  parts,  and  the  said  agreement  was  then  accordingly 
^QQQ-|  waived,  abandoned,  *and  wholly  rescinded, — sixthly,  payment 
■^  into  court  of  2oL  10«.  on  the  money  counts. 

The  plaintiffs  joined  issue  on  the  first,  second,  third,  and  fourth  pleas 
respectively,  took  and  joined  issue  on  the  fifth  plea ;  and,  as  to  the  sixth 
plea,  replied  that  the  defendant  was  indebted  to  the  plaintiffs  to  a  greater 
amount  than  the  said  sum  of  251.  10s.  in  respect  of  the  causes  of  action 
in  the  introductory  part  of  the  said  sixth  plea  men^tioned,  and  took  and 
joined  issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.  The  facts  were  as  follows : — The  plaintiffs 
were  mining  share-dealers  in  London :  the  defendant  was  a  member  of 
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the  Stock  Exchange.  On  the  18th  of  April,  1855,  the  plaintiffs  agreed 
to  buy  of  the  defendant  1000  Wheal  Guskus  shares,  at  Is.  per  share. 
On  the  15th  t]ie  plaintiffs  sent  the  defendant  a  memorandum  of  which 
the  following  is  a  copy : — 

"  Name  for  500  Guskus. 

"  George  Fulton  Blanch,  Esq.,  210  Regent  Street. 

"  We  will  get  the  name  for  500  more  as  soon  as  possible. 

"  Powell  &  Cooke." 

On  the  same  day,  the  defendant  sent  a  transfer  in  the  name  of  George 
Fulton  Blanch  to  Mr.  E.  F.  Inman  (the  person  for  whom  he  represented 
that  he  was  instructed  to  sell  the  shares),  for  his  signature ;  and  the 
transfer  was  returned  to  him  signed  on  the  29th,  and  the  defendant 
forwarded  it  to  the  plaintiffs  on  the  30th.    This  transfer  was  as  follows : — 

**  Mine  Cost-Book  Notice. 

"  London,  25th  April,  1855. 

"  To ,  secretary  or  purser  of  Wheal  Guskus  Mine,  situate  in 

the  parish  of  St.  Hilary,  in  the  county  of  Cornwall. 

**' We  hereby  request  you  to  enter  in  the  cost-book  of  Wheal  r^uqqq 
Guskus  Mine  five  hundred  parts  or  shares  into  the  name  of  George  ^ 
Fulton  Blanch,  of  No.  210,  Regent  Street,  London,  in  the  county  of 
Middlesex,  with  all  benefit  in  the  said  parts,  subject  to  the  same  rules, 
conditions,  and  regulations  as  we  now  hold  the  same,  and  for  which  this 
shall  be  your  sufficient  authority.  *'  Edwakd  F.  Inman. 

"Witness,  C.  T.,  20  Berners  Street. 

"  I  hereby  agree  to  take  and  accept  the  above-named  five  hundred 
parts  or  shares,  subject  to  the  same  rules,  conditions,  and  regulations  as 
E.  F.  Inman  held  the  same,  and  to  send  or  deliver  this  notice  for  regisr 
tration  within  fourteen  days  from  the  above  date. 

"  (Buyer's  signature) . 

"Witness." 

In  exchange  for  the  above  transfer,  the  defendant  received  from  the 
plaintiffs  a  check  for  25?.,  which  was  duly  paid.  On  the  same  day,  the 
defendant  received  from  the  plaintiffs  the  name  of  Henry  Wilmington  as 
the  purchaser  of  the  other  500  shares. 

On  the  4th  of  May,  the  plaintiffs  received  the  following  letter  from 
the  purser  of  the  mine : — 

•  "  28  Queen  Street,  4th  May,  1855. 
"  Gentlemen, — I  heg  to  inform  you  that  the  transfer  of  500/10,000th 
shares  in  the  Wheal  Guskus  Company,  transferred  by  Mr.  G.  F.  Inman 
to  Mr.  G.  F.  Blanch,  handed  me  this  day  for  registration,  cannot  be 
registered  in  the  cost-book  or  transfer-book  of  the  company,  Mr.  Inman 
not  being  registered  in  the  cost-book  as  a  shareholder. 

"  Yours,  Sc, 

"Alfred  Jeffree,  Secretary." 
"Messrs.  Powell  &  Cooke." 
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Upon  receipt  of  this  notice,  the  plaintiffs  wrote  to  the  defendant,  as 
follows : — 

"  Sir, — The  transfer  of  500  shares  in  the  Wheal  Guskus  Mine,  for 

*^j.o1  ^'^^^^  ^^^  P^'^  y^^  2^^"  ^^  *^®  30th  *ult.,  being  a  portion  of 
^  1000  shares  which  we  bought  of  you  on  the  18th  ult.,  is  refused 
registration  by  the  secretary  of  that  company,  in  consequence  of  Mr. 
E.  F.  Inman  not  being  registered  in  the  cost-book  as  a  shareholder. 

*'  We  hereby  give  you  notice,  that,  if  the  whole  nujnber  of  1000  shares 
be  not  delivered  by  the  8th  instant,  we  shall  instruct  our  broker,  a 
member  of  your  house,  to  proceed  against  you,  in  accordance  with  the 
rules  provided  by  the  Stock  Exchange. 

"  Enclosed  is  a  copy  of  a  letter  which  we  have  this  day  received  from 
the  secretary  of  the  Wheal  Guskus  Mine." 

On  the  8th  of  May,  the  defendant  sent  the  plaintiffs  two  transfers  for 
500  shares  each,  requiring  the  secretary  to  register  those  shares  in  the 
names  of  G.  F.  Blanch,  and  Henry  Wilmington.  These  transfers  bore 
the  signature  of  "  P.  Stainsby."  These  also  were  refused  registration, 
on  tlie  ground  that  Stainsby  had  not  paid  his  calls.  Notice  of  the 
refusal  having  been  ^iven  to  the  defendant's  partner,  that  gentleman 
returned  to  the  plaintiffs  a  check  for  25Z.  which  they  had  given  for  the 
second  500  shares. 

On  the  9th  of  May,  the  plaintiffs  gave  the  defendant  notice  that  they 
had  instructed  their  broker  to  purchase  1000  Wheal  Guskus  shares,  and 
should  hold  him  responsible  for  the  difference ;  and  on  the  following  day 
they  again  wrote,  returning  the  transfers  signed  by  Stainsby,  and 
informing  the  defendant  that  they  had  bought  1000  shares  at  2«.  9rf. 
per  share,  and  demanding  the  difference,  and  Ql,  5«.  for  brokerage. 

On  the  part  of  the  defendant,  it  was  proved,  that,  by  indenture  of  the 
31st  of  May,  1851,  Henry  Thomas  Hawkins  granted  unto  Henry  Francis 
and  Matthew  Henry  Francis,  their  executors,  administrators,  and-assigns, 
liberty  to  dig,  work,  mine,  and  search  for  tin,  tin-ore,  copper,  copper- 
ore,  lead,  lead-ore,  and  all  other  metals  and  metallic  minerals  whatso- 
ever, except  marie  or  strata  of  clay,  or  quarries  of  stone,  throughout  all 
*^dll  *^*^  *picce  or  parcel  of  ground  situate  in  the  parish  of  St.  Hilary, 
"*  in  the  county  of  Cornwall,  bounded,  &c.,  &c. ;  all  which  premises 
thereinbefore  described,  and  within  which  liberty  to  work  was  thereby 
granted,  were  thereinafter  named  >and  mentioned  by  and  under  the 
denomination  of  "limits;"  all  which  said  sett,  mine,  or  adventure,  was 
intended  to  be  called  Wheal  Guskus ;  and  the  tin,  tin-ore,  copper,  copper- 
ore,  lead,  lead-ore,  and  all  other  metals  and  minerals  there  found,  to 
raise  and  bring  to  grass^  and  there  to  stamp  and  make  mechanical,  in 
such  manner  as  is  customary,  and  the  same  to  take,  carry  away,  and 
dispose  of  to  their  own  use,  and  at  their  own  will  and  pleasure  (subject 
to  the  reservations  thereinafter  contained) ;  and  within  the  said  limits  to 
dig  and  make  such  adits,  shafts,  pits,  drifts,  leats,  or  watercourses,  and 
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to  erect  such  sheds,  houses,  engines,  and  other  buildings,  as  the  said 
adventurers  should  from  time  to  time  jthink  necessary  or  convenient  for 
the  more  effectual  exercise,  of  the  liberties,  powers,  and  authorities 
thereby  granted,  &c.  To  have  and  to  hold,  use,  exercise,  and  enjoy  the 
Baid  several  liberties,  licenses,  powers,  and  authorities  mentioned  and 
intended  to  be  thereby  granted,  and  every  of  them,  unto  the  said  advert- 
turerSy  their  present  and  future  partners^  co-adventurerSy  executors, 
administrators,  or  assigns,  to  be  by  them  or  him  exercised  and  enjoyed 
from  the  day  of  the  date  thereof  for  and  during  and  unto  the  full  end 
and  term 'of  twenty-one  years,  &c.,  at  certain  rents  and  royalties. 

It  further  appeared  that  this  license  was  afterwards  assigned  by 
Henry  Francis  and  Matthew  Henry  Francis  to  Peter  Stainsby,  "his 
executors,  administrators,,  and  assigns,  and  his  and  their  present  and 
future  partners  or  co-adventurers  in  the  sett  or  adventure  called  Wheal 
Guskus."  There  was  no  evidence,  however,  that  Stainsby  had  at  the 
time  of  the  assignment  any  co-adventurers  associated  with  him :  nor  was 
it  proved  that  he  ever  *executed  any  declaration  of  trust  as  to  r^o^o 
the  mine,  or  that  the  defendant  had  any  shares  therein.  *- 

It  was  contended  on  behalf  of  the  defendant,  that  the  shares  in 
question  constituted  an  interest  in  land  within  the  meaning  of  the  4th 
section  of  the  statute  of  frauds,  29  Car.  2,  c.  8,  and  consequently,  that, 
in  the  absence  of  an  agreement  or  memorandum  in  writing,  no  action 
could  be  maintained  in  respect  of  them :  but  the  Lord  Chief  Justice  was 
not  asked  to  leave  the  question  of  fact  to  the  jury. 

In  his  summing  up,  his  Lordship, — reserving  for  the  court  the 
question  upon  the  statute  of  frauds, — told  the  jury  to  find  for  the 
plaintiff  if  they  thought  a  reasonable  time  had  elapsed  for  the  defendant 
to  perform  the  contract,  and  that  he  had  failed  to  do  so :  and  he  further 
told  them  that  the  proper  measure  of  damages  for  the  breach  of  contract 
would  be  the  difference  between  the  contract  price  and  the  market  price 
of  the  shares  on  the  day  on  which  the  contract  was  broken,  which, 
according  to  the  evidence,  was  2s.  6d.  per  share. 

The  jury  returned  a  verdict  for  the  plaintiffs,  damages  106?. 

Sawkins^  in  Hilary  Term  last,  obtained  a  rule  to  show  cause  "  why 
the  verdict  Yound  for  the  plaintiffs  on  the  first  issue  should  not  be  set 
aside,  and  a  verdict  entered  for  the  defendant,  on  the  ground  that 
shares  in  the  Wheal  Guskus  mine  constituted  an  interest  in  land  within 
the  meaning  of  the  4th  section  of  the  statute  of  frauds,  and  that  no 
agreement  or  memorandum  in  writing  to  satisfy  the  said  4th  section 
was  proved  at  the  trial,  and  that  the  judge  should  have  directed  the 
jury  accordingly;  or  why  there  should  not  be  a  new  trial,  on  the 
ground, — ^first,  that  the  first  of  the  above  questions  should  have  been 
left  to  the  jury, — secondly,  that  the  damages  were  excessive ;  or  why 
the  damages  should  not  be  reduced  to  75^,  *on  the  ground  that  r,|tQ^q 
the  only  damage  recoverable  in  this  action  was,  the  difference  ^ 
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between  the  price  of  the  shares  stipulated  in  the  contract  declared  on 
and  the  value  proved  at  the  trial,. which  difference  was  1«.  6d.  per  share, 
and  that  the  jury  should  have  so  found." 

Bovill  and  C.  Pollock  now  showed  cause. — ^Not  having  been  registered 
as  a  shareholder  in  the  mine,  the  defendant  had  nothing  to  sell.    But, 
assuming  that  he  wa9  possessed  of  shares  in  a  mining  company,  it  is 
now  conclusively  settled  that  a  contract  for  the  sale  of  shares  in  a  mine 
is  not'  necessarily  a  contract  for  an  interest  in  land.     In  Bligh  v.  Brent, 
2  Y.  k  C.  268,t  shares  in  the  Chelsea  Waterworks  Company  were  held 
to  be  personal  property,  and  to  pass  by  a  will  not  executed  according  to 
the  provisions  of  the  statute  of  frauds.     So,  in  Sparling  v.  Parker,  9 
Beavan,  450,  shares  in  a  gas-light,  and  in  a  dock  company,  which  pos- 
sessed real  estate  for  the  purposes  of  their  undertakings,  were  held  not 
within  the  statute  of  mortmain,  9  G.  2,  c.  36.     So,  of  shares  in  the 
London  Dock  Company, — Hilton  v.  Giraud,  9  Beavan,  459,  n.    In 
Myers  v.  Perigal,  16  Simons,  533,  shares  in  a  joint  stock  bank,  the 
property  of  which  consisted  of  freehold  and  copyhold  estates  and  mort- 
gages for  terms  of  years,  were  held  by  Sir  L.  Shadwell,  V.  C,  to  be 
within  the  9  G.  2,  c.  36.     The  case  came  afterwards  before  Lord  Truro, 
C,  on  appeal, — Myers  v,  Perigal,  2  De  G.  M'N.  &  G.  599, — where  his 
Lordship  remarked :  "  The  cases  bearing  upon  the  point  seem  to  divide 
themselves  into  three  classes, — first,  those  of  companies  which  are  cor- 
porations, but  corporations  of  the  peculiar  nature  that  each  individual 
is  entitled  to  a  certain,  proportionate  part  of  the  profits*  resulting  from 
the  corporate  property:  with  regard  to  these,  there  have  been  decisions 
*^J.41  ^^^^  *^®  sliares  in  the  corporate  property  are  not  within  the  *mort- 
-*  main  act.     I  may  mention  as  an  example  the  case  of  Bligh  p. 
Brent,  which  related  to  the  Chelsea  Waterworks,  where  it  was  held  that 
the  shares  in  that  company  were  personalty,  and  passed  under  the  old 
law  by  an  unfittested  will ;  they  were  not  considered  as  an  interest  in 
land  within  the"  mortmain  act,  because  it  appeared  that  the  language  of 
the  charter  of  incorporation  was  much  more  suitable  to  personal  than  to 
real  estate ;  and  the  court  held  that  the  interest  of  the  corporation  was 
an  interest  only  in  the  surplus  profits,  and  that  the  land  was  merely  the 
instrument  whereby  the  joint  stock  of  money  was  made  to  produce 
profits.     There  is  certainly  a  distinction  between  such  corporations  and 
ordinary  corporations,  in  so  far  as  that,  generally  speaking,  members  of 
a  corporation  have  no  specific  share  or  interest  in  the  profits  of  the  cor- 
porate property,  and  cannot  assign  their  interest  in  the  corporate  pro- 
perty ;  but,  in  tlie  corporations  of  the  former  sort,  each  corporation  has 
a  separate  and  distinct  assignable  interest  to  the  extent  of  his  shares. 
The  question,  however,  as  to  the  interest  of  such  a  corporation,  is  quite 
distinct  from  that  which  comes  under  consideration  in  this  case.     A 
second  class  is  that  of  joint  stock  companies  established  by  deed,  but  not 
incorporated  either  by  charter  or  act  of  parliament,  and  the  only  dis- 
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tinction  between  such  companies  and  companies  established  by  act  of  par- 
liament, is,  that,  in  the  latter  case,  the  agreement  or  contract  of  partner- 
ship takes  the  form  of  law  under  the  authority  of  the  legislature.     I  par- 
ticularly refer  to  those  acts  of  parliament  which  establish  joint  stock 
companies,  and  which  contain  a  clause  that  the  interest  of  the  share- 
holders shall  be  deemed  personal  estate.     When  that  clause  is  em- 
bodied in  an  act  of  parliament,  of  course  its  enactments  are  legally 
binding,  whatever  may  be   their  effect:  but,  when  the  same  clause  is 
contained  in  a  deed  of  partnership,  it  may  not  have  the  same  effect 
*at  all,  because  parties  cannot  agree  among  therfiselves  to  alter  r^oj^r 
the  legal  character  or  incidents  attached  to  a  certain  description  ^ 
of  property ;  and  this  appears  to  be  the  only  distinction  between  com- 
panies constituted  by  deed  and  companies  constituted  by  act  of  par- 
liament.    The  third  class  comprises  joint  stock  companies  established 
by  act  of  parliament ;  but,  as  the  present  is  not  one  of  those  cases,  we 
need  not  further  consider  what  is  tbe  effect  of  a  joint  stock  company  so 
established."     The  case  having  been  sent  for  the  opinion  of  this  court, 
they  certified  that  the  shares  were  not  within  the  Mortmain  Act, — Myers 
r.  Perigal,  11  C.  B.  90  (E.  C.  L.  R.  vol.  73) :  and,  when  the  case  came 
on  again  before  Lord  St.  Leonards,  that  noble  Lord  said, — 2  De  G. 
M'N.  &  G.  619, — "  If  we  look   at  the  intention  of  the  purchaser  of 
these  shares,  it  is  obvious  that  he  no  more  intended  to  buy  an  interest 
in  any  real  estate  which  might  form  part  of  the  partnership  property, 
than  to  buy  a  portion  of  the  real  estate  for  his  own  use.     By  the  very 
construction  of  the  partnership  deed,  such  real  estate  would  have  gone 
to  his  personal  representatives,  and  his  real  representative  could  not 
have  taken  any  portion  of  the  estate  by  descent.    Undoubtedly,  as  was 
put  in  the  argument,  a  state  of  circumstances  might  arise  in  which  one 
man  might  either  be  the  survivor  or  the  purchaser  of  the  interests  of 
his  partners  in  the  company,  and  thus  become  the  possessor  of  the  real 
estate ;  but,  assuming  such  a  result,  he  would  take  it  in  a  new  light,  he 
vould  find  himself  owner  of  real  estate,  and,  being  the  owner,  he  might 
of  course  elect  to  retain  it  a  real  estate.     The  respondents  are  under 
the  necessity  of  admitting  that  real  property  purchased  for  the  purpose 
of  carrying  on  a  trade  would  not  fall  within  the  statute.    But,  why  not? 
Take  the  case  of  a  dock  company :  the  dock  itself  is  constructed  upon 
real  estate  *that  remains  realty  while  the  partnership  remains ;  r;,co  </» 
bat  it  is  not  denied  at  the  bar  that  the  buildings  and  offices  of  the  '- 
company  would  not  be  real  estate  within  the  statute  of  mortmain :  and 
the  reason  simply  is,  that  the  subject  is  of  itself  a  necessary  incident  to 
the  trade.     Suppose  this  very  company  had  bought  real  estate  for  the 
purpose  of  its  trade,  just  as  they  might  have  bought  a  ship :  it  surely 
'Tould  have  been  competent  for  them  to  have  done  so.     The  true  way  to 
test  it  would  be,  to  assume  that  there  is  real  estate  of  the  company 
vested  in  the  proper  persons  under  the  provisions  of  the  partnership 
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deed.  Gonld  any  of  the  partners  enter  upon  the  lands,  or  claim  acy 
portion  of  the  real  estate  for  his  private  purposes  ?  Or,  if  there  was  a 
house  upon  the  land,  could  any  two  or  more  of  the  members  enter  into 
the  occupation  of. such  house?  I  apprehend  they  clearly  could  not; 
they  would  have  no  right  to  step  upon  the  land ;  their  whole  interest  iu 
the  property  of  the  company  is  with  reference  to  the  shares  bought, 
which  represent  their  proportions  of  the  profits.  No  encumbrancer  of 
an  individual  member  of  the  company  would  have  any  such  right  In 
short,  a  member  has  no  higher  interest  in  the  real  estate  of  the  com- 
pany than  that  of  an*  ordinary  partner  seeking  his  share  of  the  profits, 
out  of  whatever  property  those  profits,  might  be  found  to  have  resulted. 
If  he  die  at  one  particular  time,  he  will  leave  the  same  interest  in  the 
partnership  property,  although  that  may  consist  of  real  estate  at  one 
period  and  not  at  another.  The  quality  of  the  partnership  property 
can  neither  alter  its  destination  nor  the  quantum  of  a  member's  interest 
Upon  all  principle,  therefore,  I  think  it  is  perfectly  clear  that  this  be- 
quest is  not  within  the  statute.'*  And,  referring  to  a  case  of  Baxter, 
App.,  Brown,  Resp.,  7  M.  k  G.,  198  (E.  C.  L.  R.  vol.  49,)(a)  decided 
*^4.71  *"P*^'^  *^^®  registration  act  6  &  7  Vict.,  c.  18,  his  lordship  said: 
-*  "  A  more  difficult  question  arises  from  the  consideration  of  the 
decision  of  Baxter  v.  Brown.  I  have  some  difficulty  in  reconciling  that 
case  with  the  later  authorities :  but,  looking  at  the  act  of  parliament 
regulating  the  qualification  to  vote,  it  gives  the  same  right  to  vote  in 
respect  of  an  equitable  interest  as  of  the  legal  ownership ;  and  the  deci- 
sion, therefore,  only  amounted  to  this,  that  the  right  to  vote  being  con- 
ferred by  act  of  parliament,  could  not  be  taken  away  except  by  act  of 
parliament.  If  such  was  not  the  effect  of  that  decision,  it  was  undis- 
tinguishable  from  the  later  decision  of  the  same  court,  which  has  now 
certified  that  this  case  does  not  fall  within  the  statute  of  mortmain."  In 
(burling  V.  Flight,  2  Phil.  C.  C.  613,  where  a  bill  was  filed  for  specific 
jicrformance  of  a  contract  for  the  purchase  of  mining  shares,  it  was  held 
that  the  purchaser  was  not  entitled  to  a  regular  abstract  of  title  to  the 
mines  themselves,  as  if  he  were  purchasing  a  share  in  the  land  in  which 
they  are  worked ;  but  that  he  was  entitled  to  such  evidence  of  the  con- 
stitution of  the  compnny  and  of  the  nature  of  the  title  under  which  the 
mines  are  worked,  as  would  show  that  the  subject-matter  of  the  purchase 
was  what  it  professed  to  be,  and  that  the  proposed  form  of  transfer  to 
bim  would  give  him  a  valid  title  to  the  shares.  The  quality  of  shares 
in  public  companies  was  much  considered  in  Edwards  v.  Hall,  25  Law 
Journ.  Ch.  82,  on  appeal  from  a  decision  of  Vice-Chancellor  Wood, — 
see  11  Hare,  1.  Lord  Cran worth,  C,  there  says :  "  The  question  now  for 
decision  is,  as  to  the  shares  of  incorporated  companies.  In  these  cases, 
there  is  always  of  necessity  some  land  vested  in  the  company  in  the 
concerns  of  which  the  shareholder  is  interested ;  jand,  what  I  have  t« 

(a)  S.  C,  per  nom.  Baxter,  App.,  Newman,  Reap.,  8  Soott|  N.  R.  1019. 
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decide,  is,  whether  a  share-  in  such  a  company  is  an  estate  or  interest  in 
land.  These  words  *  estate  or  interest  in  land'  are  words  of  *very  j-^cmq 
extensive  import,  and  it  is  not  matter  of  surprise,  that,  from  their  ^ 
vague  generality,  they  have  given  rise  to  some  contrariety  of  decision. 
Now,  I  cannot  disguise  from  myself,  that,  if  the  point  were  now  to  be 
decided  for  the  first  time,  there  are  (so  at  least  it  seems  to  me)  forcible 
arguments  in  favour  of  the  proposition  that  shares  of  this  description, 
are  interests  in  land.  The  share  derives,  in  many  cases,  its  original,  if 
not  its  only  value  from  the  use  of  the  land.  In  the  case  of  incorporated 
companies,  if  all  the  shares  should  become  concentrated  in  one  share- 
holder (I  put  an  extreme  case,  certainly,  though  not  an  impossible  one), 
that  shareholder  would  at  once  become  absolute  owner  of  the  whole  pro- 
perty of  the  company,  including  the  land.  Why,  then,  it  may  be  asked, 
while  he  is  the  owner  of  some  only  of  the  shares,  is  he  not  the  owner 
of  a  proportional  part  of  the  land  ?  On  the  other  hand,  every  one  must 
feel,  that,  in  contending  that  such  shares  are  interests  in  lanct,  he  is 
attributing  to  them  a  quality  which  no  kind  of  authority  ever  under- 
stood them  to  possess.  Such  a  conclusion  must  be  arrived  at,  if  at  all, 
by  refined  reasoning  on  the  legal  qualities  of  such  property,  not  obvious 
to  the  ordinary  apprehension  of  the  shareholders  themselves.  And, 
therefore,  whatever  doubt  there  might  be  if  the  question  were  res  In- 
tegra, to  be  now  decided  for  the  first  time,  I  am  glad  to  think  it  is,  as 
it  appears  to  me,  settled  by  decision.  The  case  of  Myers  v.  Perigal, 
2  De  6.  M'N.  k  G.  599,  had  the  sanction  first  of  the  Court  of  Com- 
mon Pleas,  and  afterwards  of  Lord  St.  Leonards  in  this  court.  That 
authority  seems  to  me  to  decide  the  question  of  the  shares  now 
in  dispute.  By  that  authority  I  feel  bound,  according,  as  it  does,  < 
with  a  great  number  of  previous  cases,  and  with,  as  I  believe,  the 
general  understanding  of  the  community.  If  that  be  the  law  as 
to  the  shares  in  a  company  not  incorporated  by  charter  or  act  of 
^parliament,  it  must  be  so  as  to  shares  in  companies  which  are  rn-oAQ 
BO  incorporated,  and  where  the  lands  are  held  by  the  corporation  ^ 
itself,  being  a  body,  in  theory  at  least,  distinct  from  the  shareholders  of 
which  it  is  composed.  I  do  not  feel  called  upon  to  review  or  discuss 
the  previous  cases.  1  consider  the  question  to  have  been  settled  by 
Myers  v.  Perigal,  from  which  I  have  neither  the  right  nor  inclination  to 
depart.*'  And,  at  the  conclusion  of  the  judgment,  his  Lordship  added, 
— "  I  am  aware,  that,  in  thus  deciding  that  the  shares  in  these  com- 
panies are  not  within  the  statute,  I  differ  from  the  Master  of  the  Rolls, 
in  that  case  of  Ware  t;.  Oumberlege,  20  Beavan,  508.  I  do  this  with 
the  less  regret,  because,  after  all,  my  decision  rests  quite  as  much  on  the 
necessity  of  adhering  to  prior  decisions,  as  on  the  conviction  that  those 
decisions  were  in  their  origin  such  as  I  should  have  come  to.  His 
Honour  did  not  think  that  Myers  v.  Perigal  bound  him,  relating  as  that 
ease  did  to  a  banking  concern.  I  have  already  given  my  reasons  for 
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thinking  that  it  does  govern  this  case :  indeed,  the  reasoning  there  ii 
applicable  i  fortiori  to. the  present   case."     Watson  v.  Spratley,  10 
Exch.  222,f  is  precisely  in  point.    There,  by  indenture  E.  granted  to  Y., 
his  executors,  administrators,  co-adventurers,  and  assigns,  full  license, 
power,  and  authority  to  dig,  work,  mine,  and  search  for  ore,  minerak, 
and  metals  in  and  throughout  certain  limits,  and  the  same  to  carry  away 
and  dispose  of  to  their  own  use,  for  twenty-one  years.     The  adventure 
was  a  joint  stock  company  conducted  on  the  cost-book  principle.    P. 
was  the  purser  of  the  mine,  which  was  purchased  with  money  raised  by 
calls  on  the  shareholders.     The  mode  of  transferring  shares  was  by  a 
certificate  of  the  sale,  addressed  by  the  vendor  to  the  purser,  and  coun- 
tersigned with  an  acceptance  of  the.  shares  by  the  vendee ;  on  the  receipt 
of  which  certificate,  the  purser  substituted  the  name  of  the  latter  in  the 
3^orA-i  cost-book  for  *that  of  the  vendor.     Sometimes  the  shareholders 
-'signed  off  their  names  in  the  cost-book ;  in  which  case  they  ceased 
to  be  snareholders,  and  there  was  paid  to  them  the  value  of  their  shares, 
estimated  with  reference  to  the  machinery  and  ore,  but  not  the  mine: 
and  it  was  held  by  Martin,  B.,  and  Piatt,  B.,  that  shares  in  this  com- 
pany were  not  an  interest  in  land  within  the  4th  section  of  the  statute 
of  frauds ;  and  by  Parke,  B.,  and  Alderson,  B.,  that  it  was  a  question 
of  fact  for  the  jury,  whether,  under  the  above  circumstances,  the  purser 
held  the  mine  and  machinery  in  trust  to  employ  the  machinery  in  work- 
ing the  mine  and  making  a  profit  of  it  for  the  benefit  of  the  co-adven- 
turers, who  were  to  share  the  profits  only,  in  which  case  the  shares 
might  be  bargained  for  and  transferred  by  parol,-^or  whether  the  purser 
held  the  mine  in  trust  for  himself  and  his  co-adventurers,  present  and 
future,  in  proportion  to  their  number  of  shares,  and,  if  so,  there  was  a 
direct  trust  in  the  realty,  and  consequently  neither  a  bargain  for,  nor  a 
transfer  of,  a  share  in  such  trust  could  be  made  without  a  note  in  writing. 
[Jervis,  C.  J. — That  seems  to  be  exactly  like  this  case.]     It  will  be 
attempted  to  distinguish  that  case  from  the  present,  on  the  ground  that 
here  the  grant  was  to  Stainsby  and  his  co-adventurers.     That,  however, 
passed  no  interest  to  the  defendant :  it  could  not  operate  an  assignment 
.to  a  person  not  in  existence.     The  learned  judge  was  not  asked  to  leave 
it  to  the  jury  to  say  whether  or  not  the  interest  of  the  shareholders  in 
this  mine  was  such  as  to  bring  it  within  the  4th  section  of  the  statute 
of  frauds ;  and  therefore  the  omission  to  leave  it  to  them  is  no  ground 
for  granting  a  new  trial :  Martin  v.  The  Great  Northern  Railway  Com- 
pany, 16  C.  B.  179  (E.  C.  L.  R.  vol.  81).     Then,  as  to  the  damages,— 
the  amount  the  plaintiffs  were  entitled  to  reoover,  was,  the  difference 
between  the  price  of  the  shares  stipulated  in  the  contract  declared  on, 
j^„--,  and  the  value  proved  at  the  *trial,  viz.  1«.  6rf.  per  share.     It  was 
•^  a  mere  mistake  to  take  the  verdict  for  the  larger  sum. 
J.  0.  F.  S.  Day  and  Leake  showed  cause. — Under  the  assignment  of 
the  license  of  the  31st  of  May,  1851,  the  interest  in  the  mine  in  qucs- 
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tion  vested  in  Stainsby  and  his  future  co-adventurers ;  and  therefore  the 
present  case  stands  clear  of  the  difficulty  presented  in  Watson  v.  Sprat- 
lej,  10  Exch.  222.t     In  Toppin  v.  Lomas,  16  C.  B.  145,  161  (E.  0.  L. 
R.  vol.  81), — where  it  was  held  that  bonds  granted  pursuant  to  the 
Westminster  Improvement  Acts,  8*  &  9  Vict.  c.  clxxviii.,  10  &  11  Vict. 
c.  cxxxL,  13  &  14  Vict.  c.  cii.,  and  16  &  17  Vict.  c.  clxxvi.,  conferred 
upon  the  holder  an  interest  in  land  within  the  meaning  of  the  4th  sec- 
tion of  the  statute  of  frauds, — Maule,  J.,  says :  "  Watson  v.  Spratley 
clearly  is  no  authority  to  show  that  this  is  not  a  contract  for  an  interest 
in  land :  all  that  it  shows,  is,  that  another  section  of  the  statute  of  frauds 
has  received  a  construction  which  would  strike  one  as  being  contrary  to 
the  natural  meaning  of  the  words  used."     [Jervis,  C.  J. — Toppin  v. 
Lomas  turned  upon  the  express  terms  of  the  acts  of  parliament.     There 
▼as  an  express  charge  by  mortgage  in  favour  of  the  bond-holders.] 
Here,  each  shareholder  has  a  definite  portion  of  the  land,  as  in  the  case 
of  the  New  River,  Townsend  v.  Nash,  3  Atk.  836,  and  not,  as  in  Bligh 
V.  Brent,  2  Y.  &  C.  294,t  a  mere  interest  in  the  surplus  profits.     The 
question  is,  are  the  profits  of  the  company  necessarily  derived  from  real 
estate,  or  is  the  possession  of  real  property  merely  incident  to  the  mode 
of  conducting  the  business  ?     The  shares  in  Myers  v.  Perigal  could  not , 
well  have  been  held  to  be  any  other  than  personal  estate.     The  Master 
of  the  Rolls  (Sir  J.  Romilly),  in  Ware  v.  Cumberlege,  20  Beavan,  603, 
speaking  of  the  decision  of  Wood,  V.  C,  in  Edwards  v.  Hall,  says : 
"If  it  were  not  for  the  case  of  Edwards  v.  Hall,  *upon  which,  r^^qco 
although  I  have  not  the  grounds  of  the  decision,  I  place  great  ^ 
weight,  I  should  have  no  hesitation  as  to  the  decision  which  I  should 
come  to  in  this  case.     The  distinction,  if  it  can  be  supported,  must  be 
between  a  company  incorporated  by  act  of  parliament,  and  a  mere  asso- 
ciation of  individuals ;  the  former  of  which,  it  is  said,  so  alters  the  pro- 
perty taken  by  a  corporation  as  to  make  it  not  obnoxious  to  the  mort- 
main act,  although,  in  any  other  case,  it  remains  obnoxious  to  the  mort- 
main act.     This  is  a  distinction  of  so  fine  and  delicate  a  description, 
that  it  is  very  likely  to  lead  to  serious  difficulty  and  great  litigation.     I 
think  one  of  the  worst  evils  that  can  exist  in  expounding  the  law,  is,  the 
creating  and  supporting  distinctions  of  so  shadowy  a  character,  and  that 
the  best  exposition  of  the  law  will  be  found  to  be  by  laying  down  broad 
principles,  and  disregarding  narrow  and  minute  distinctions.     I  doubt 
also  whether  the  distinction  can  be  supported  hi  reason.     It  certainly  is 
inconsistent  with  many  of  the  cases  to  be  found  in  the  books.     It  does 
not  appear  to  be  in  accordance  with  the  view  taken  by  Lord  St.  Leonards 
in  the  case  of  Myers  v,  Perigal,  2  De  G.  M'N.  &  G.  699,  nor  with  the 
view  taken  by  Lord  Justice  Knight  Bruce,  in  the  case  of  Ashton  v.  Lord 
Langdale,  4  De  G.  &  Sm.  402 :  the  distinction  seems  to  be  of  the  most 
singular  description,  because  it  is,  that  the  members  of  a  corporation 
4o  not  hold  the  land  in  their  individual  character,  but  hold  it  amongst 
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them  in  their  corporate  character;  and,  therefore,  what  they  reaDy 
possess  for  one  and  the  same  purpose,  is  altered  by  a  name  given 
them  by  the  legislature  merely  for  the  purpose  of  conyementlj 
suing  and  being  sued.  The  view  which  I  have  always  taken  of  tbiF 
subject,  is,  that,  where  the  substance  of  the  undertaking  is  a  dealing 
with  land,  and  that  land  is  of  the  essence  of  the  thing  which  creates 
the  junction  of  these  parties  together,  whether  incorporated  or  not, 
^oro-i  *the  case  falls  within  the  provisions  of  the  statute  of  mortmain." 

•^  The  inclination  of  liOrd  Cranworth's  mind,  unfettered  by  prece- 
dent, unquestionably  was,  in  Edwards  v.  Hall,  that  shares  like  these  are 
interests  in  land.  The  distinction  is  well  put  by  Lord  Langdale,  in 
Sparing  v,  Parker,  9  Beavan,  450.  The  true  test  is,  whether  the  profits 
are  derived  principally  from  land.  That  that  is  peculiarly  so  in  the  case 
of  a  mine,  it  would  be  idle  to  urge.  Here,  there  was  either  a  legal  estate 
or  a  clearly-defined  equitable  estate  in  the  land  in  the  shareholders ;  and 
that  '^distinguishes  the  case  from  Watson  t;.  Spratley.  The  true  dis- 
tinction is  that  suggested  by  Lord  St.  Leonards  in  Myers  v.  Perigal,  2 
De  G.  M*N.  &;  G.  620,  where  he  says :  ^'  Take  the  case  of  a  dock  com- 
pany; the  dock  itself  is  constructed  upon  real  estate,  that  remains 
realty  while .  the  partnership  remains ;  but  it  is  not  denied  at  the  bar 
that  the  buildings  and  offices  of  the  company  would  not  be  real  estate 
within  the  statute  of  mortmain  ;  and  the  reason  simply  is,  that  the  sub- 
ject is  of  itself  a  necessary  incident  to  the  trade."  In  Myers  v.  Perigal, 
the  object  of  the  trade  was,  the  dealing  in  money.  In  the  case  of  a 
mining  company,  the  sole  object  of  the  company  is,  the  dealing  in  mine- 
rals. Every  shareholder  here  has  a  control  over  the  power  of  disposition 
of  the  land.  [Willes,  J. — What  is  the  diflFerence  between  this  case 
and  Watson  v.  Spratley  as  to  the  assignment  ?  What  is  the  express 
trust  here  that  is  necessary,  as  Parke,  B.,  and  Alderson,  B.,  say,  to 
confer  an  interest  in  the  land  ?]  The  habendum  to  Stainsby,  his  execu- 
tors, &c.,  and  his  and  their  present  and  future  partners  and  co-adventu- 
rers. [Willes,  J. — This  is  a  deed  inter  partes  ?]  Yes.  [Willes,  J. — 
Then,  does  any  interest  pass  under  it  to  any  one  but  Stainsby  ?]  Un- 
doubtedly not,  but  for  the  statute  8  &  9  Vict.  c.  106,  s.  5.  [Wdllbs, 
J. — That  has  no  more  effect  than  if  the  names  of  the  parties  had  been 
♦ft^T  ^^^t'o"^®^  ^^  *t^®  indenture.     But,  what  is  the  express  trust 

-'  here  ?]  If  the  shareholders  take  the  legal  estate,  there  is  no 
necessity  for  express  trusts.  [Willes,  J. — If  these  shares  give  the 
holders  a  right  to  profits  only,  all  the  court  in  Watson  t^.  Spratley  held 
that  they  would  not  confer  an  interest  in  land.]  The  sale  here  is  of  a 
*^  part  or  share"  of  what  Stainsby  and  his  co-adventurers  had.  [Willbe^ 
J. — That  is,  the  interest  which  each  shareholder  takes  in  a  cost-book 
mine ;  and  that  is,  a  share  of  profits  as  and  when  they  are  made,  not  an 
interest  in  land.]  The  question  is,  what  interest  a  purchaser  would  get 
who  bought  the  whole  concern  from  Stainsby  alone. 
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Jbrvis,  C.  J. — It  seems  to  me,  without  discussing  the  quality  of  the 
interest  which  the  defendant  professed  to  sell  in  this  case,  we  must  hold 
ourselves  bound  by  the  case  of  Watson  t;.  Spratley,  which  is  a  distinct 
authority  to  show  that  shares  in  a  mine  worked  upon  the  cost-book  prin- 
ciple do  not  constitute  an  interest  in  land.  I  feel  the  less  difficulty  in 
coming  to  that  conclusion,  that  this  is  a  case  in  which  there  may  be  an 
appeal  to  the  court  of  error.  It  is  inexpedient  to  throw  out  doubts.  I 
do  not,  therefore,  say  what  my  opinion  would  have  been  if  the  matter 
bad  stood  denuded  of  all  authority,  though  I  incline  to  think,  that,  even 
in  that  case,  I  should  hold  these  shares  not  to  be  an  interest  in  land,  and 
therefore  not  to  come  within  the  4th  section  of  the  statute  of  frauds. 
Bat  I  found  my  decision  upon  this,  that  Watson  v.  Spratley  binds  this 
court.  With  respect  to  the  damages,  the  verdict  was  taken  for  the 
larger  sum  by  mistake :  that  will  be  arranged.  As  to  the  rest,  it  was 
agreed  at  the  trial  that  there  was  no  question  for  the  jury.  It  was 
clearly  the  intention  of  the  parties  to  take  the  opinion  of  the  court  upon 
the  point  of  law. 

Crbsswell,  J. — I  also  think  this  rule  should  be  ^discharged,  r^orr 
I  avoid  binding  myself  by  any  expression  of  opinion.     I  act  en-  ^ 
tirely  upon  the  authority  of  Watson  v.  Spratley. 

Crowdbr,  J. — I  also  agree  to  decide  this  case  simply  and  entirely 
upon  the  authority  of  Watson  v.  Spratley. 

WiLLBS,  J.,  concurred. 

.  Rule  discharged, — the  plaintiffs  consenting  that  the  damages 
should  be  reduced  to  752. 


PENNELL  and  Another,  Assignees  of  WILLIAM  GRANT,  a  Bank- 
rapt,  V.  WILLIAM  HENRY  DAWSON  and  ENEAS  DAWSON. 

April  28. 

A  tnder,  in  oonsideimUon  of  adranoei  in  eauh  and  goods,  utigned  aXi  his  stock  to  the  defend- 
ant^ to  seenre  snoh  advances  and  also  a  debt  prerionsly  dae  to  them.  The  goods  so  assigned 
eomprised  all  his  propertj,  except  some  household  farnitore  and  book-debts.  In  an  action  by 
the  Msigoeea  of  the  trader  to  reoorer  the  ralne  of  the  goods  seised  under  this  bill  of  sale,  the 
jndge  left  it  to  the  jury,  with  very  strong  obserrations,  to  say  whether  they  would  infer  an  intent 
to  defeat  and  delay  creditors.  The  jury  having  found  for  the  plaintiffs, — the  courts  thinking 
they  might  have  been  misled  by  the  obsenrations  of  the  learned  judge,  granted  a  new  trial,  the 
easts  to  abide  the  erent. 

This  was  an  action  by  the  assignees  of  William  Grant,  a  bankrupt,  to 
recover  the  value  of  the  stock  in  trade  of  the  bankrupt,  which  had  been 
seized  and  sold  by  the  defendants  under  a  bill  of  sale  bearing  date  the 
7th  of  June,  1855,  by  which  the  same  had  been  conveyed  to  them  by 
the  bankrupt  in  consideration  of  certain  advances. 

The  cause  was  tried  before  Jervis,  G.  J.,  at  the  sittings  in  London 
after  last  Michaelmas  Term.     The  only  question  was  whether  the  bill 
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of  sale  was  an  act  of  bankruptcy,  as  being  a  conveyance  with  intent  to 
*'^^fi1  ^^^®**  ^^  delay  creditors  within  the  67th  section  of  the  *Bank- 
•^  rupt  Act,  12  &  13  Vict.  c.  106.     The  facts  were  as  follows: — 

William  Grant  carried  on  the  business  of  a  news-vender  and  librarian 
at  Brighton.  In  January,  1855,  Grant  was  indebted  to  the  defendants, 
who  were  wholesale  booksellers  and  news-agents  in  London,  to  the  extent 
of  about  700Z. ;  and  he  was  likewise  indebted  to  various  other  creditors 
to  the  extent  of  about  650?.  or  700Z.  more.  Grant  still  requiring  to  be 
supplied  with  the  daily  newspapers  to  enable  him  to  continue  his  trade, 
and  the  defendants  declining  to  continue  such  supply  without  security. 
Grant  mortgaged  to  them  certain  policies  of  insurance  (which  were  almost 
worthless),  and  also  some  leasehold  and  copyhold  property,  subject  to  a 
prior  mortgage.  In  May,  1855,  there  was  an  execution  in  Grant's  house 
for  28Z.  l8.  6d,,  and  201.  was  due  for  taxes,  and  it  was  necessary  that 
he  should  be  kept  supplied  with  papers.  Under  these  circumstances,  the 
defendants  were  appealed  to,  and  they  agreed  to  advance  the  money  to 
pay  out  the  execution  and  to  pay  the  taxes,  and  to  supply  the  papers  for 
a  fortnight ;  and  an  undertaking  was  given  to  them,  signed  by  Grant  and 
by  his  solicitor,  to  the  following  effect : — 

"  Messrs.  Dawson, — In  consideration  of  your  paying  on  account  of 
Mr.  William  Grant  the  sum  of  23Z.  Is.  6d,  for  execution  against  him  at 
the  suit  of  Messrs.  Bradbury  &  Evans,  advancing  to  him  the  sum  of  20L 
for  taxes,  and  121,  for  weekly  papers,  and  supplying  the  daily  papers 
until  Wednesday  next,  I  hereby  undertake,  on  his  behalf,  that  you  shall 
be  entitled  to  remove  books  to  the  value  of  155t  7«.  6d.  as  security  for 
repayment  thereof.'* 

An  estimate  having  been  made  of  the  value  of  Grant's  unencumbered 
property,  and  it  being  found  not  more  than  enough  to  pay  his  creditors 
*^^71  ^**  ^^  ^^^  pound,  it  *was  arranged  between  him  and  the  defend- 
-^  ants  that  the  latter  should  offer  a  composition  of  that  amount  to 
all  the  creditors  (to  be  paid  by  them),  they  taking  the  business,  and 
carrying  it  on  for  their  own  benefit,  and  Grant  being  employed  as  their 
clerk  or  manager  at  a  weekly  salary,  until  their  debt  should  be  fully 
paid ;  they  taking  a  bill  of  sale  of  the  stock  as  a  security.  The  cre- 
ditors not  agreeing  to  this  proposal,  in  order  to  enable  Grant  to  carry 
on  his  business  and  supply  his  customers,  it  was  arranged  that  the  de- 
fendants should  continue  to  supply  him  with  papers,  and  that  they  should 
take  as  security  for  such  supply  (excluding  the  then  existing  debt)  a  bill 
of  sale  of  the  whole  of  Grant's  stock  in  trade.  The  bill  of  sale  was  as 
follows : — 

"  This  indenture  made  the  7th  of  June,  1855,  between  William  Grant, 
of,  &c.,  news-vender  and  librarian,  of  the  one  part,  and  W.  H,  Dawson 
and  E.  Dawson,  of,  &c.,  stationers,  of  the  other  part :  VThereas  the  said 
William  Grant  is  indebted  to  the  said  W.  H.  Dawson  and  E.  Dawson  in 
the  sum  of  7002.,  the  payment  whereof,  with  interest,  is  secured  to  them 
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by  a  mortgage  of  a  certain  copyhold  messuage  or  dwelling  house,  No. 
72  Queen's  Road,  Brighton,  and  a  leasehold  messuage,  No.  5  Castle 
Square,  Brighton,  and  of  a  policy  of  assurance  upon  the  life  of  the  said 
William  Grant,  and  which  mortgage  is  dated  the  1st  of  February  last : 
And  whereas  the  said  William  Grant  is  also  indebted  to  the  said  W.  H. 
Dawson  and  E.  Dawson  in  the  further  sum  of  167Z.  7a.  6d,  for  goods 
supplied  by  them  to  him,  and  for  money  lent  by  them  to  him  and  paid 
to  or  for  his  use,  for  which  said  sum  they  have  a  charge  upon  the  stock 
in  trade  in  and  upon  the  said  messuages  in  Queen  s  Road  and  Castle 
Square :  And  whereas  the  said  William  Grant  is  also  indebted  to  the 
said  W.  H.  Dawson  and  E.  Dawson  in  the  further  sum  of  182Z.  12«. 
6rf.(a)  for  *which  they  hold  no  security ;  and  he  is  likewise  in-  r^oco 
debted  to  other  persons  in  various  sums  which  he  is  unable  to  ^ 
pay  in  full ;  but  expects  shortly  to  effect  a  compromise :  And  whereas 
the  said  William  Grant  has  requested  the  said  W.  H.  Dawson  and  E. 
Dawson  to  continue  to  supply  him  with  newspapers  and  otl^er  publica- 
tions required  by  him  in  his  said  business,  and  with  such  sums  of  money 
as  they  may  think  neces^ry  to  enable  him  to  carry  on  his  said  business 
whilst  he  is  negotiating  with  his  other  creditors ;  and  he  has  also  re- 
quested them  not  to  remove  the  said  stock  in  trade,  but  to  allow  the 
same  to  remain  on  the  said  premises ;  which  they  have  'agreed  to  do, 
upon  having  the  said  stock  in  trade  assigned  to  them  for  further  securing 
to  them  the  payment  of  the  said  sum  of  167?.  Is,  6d.,  and  also  for  se- 
curing to  them  the  payment  of  such  further  sum  and  sums  of  money  as 
for  the  time  being  shall  be  due  from  them  to  him  for  newspapers  and 
other  publications  supplied  to  him,  and  for  money  lent  to  him  or  paid 
by  them  for  his  use,  for  enabling  him  to  carry  on  his  said  business  from 
the  2d  day  of  June  instant:  Now  this  indenture  witnesseth,  that,  in 
consideration  of  the  said  debts  or  sums  of  money  so  due  and  owing  from 
the  said  William  Grant  to  the  said  W.  H.  Dawson  and  E.  Dawson,  and 
of  their  so  continuing  to  supply  him  so  long  as  they  may  think  fit  with 
newspapers  and  other  publications,  and  to  make  advances  to  him  to 
enable  him  to  carry  on  his  said  business,  he,  the  said  William  Grant, 
doth  hereby  assign  and  transfer  unto  the  said  W.  H.  Dawson  and  E. 
Dawson,  their  executors,  administrators,  and  assigns,  all  and  singular 
the  stock  in  tradcy  goods,  wares,  and  merchandise  now  in  or  upon  the 
premises^  No.  72  Queen's  Road,  Brighton  aforesaid,  and  No.  5  Castle 
Square,  Brighton  aforesaid,  and  which  shall  hereafter  be  thereon^  re- 
spectively^ and  all  the  right,  title,  interest,  claim  and  demand  whatso- 
ever, both  at  law  and  in  equity,  of  him  the  said  William  Grant  of, 
*in,  to,  or  out  of  the  same ;  together  with  full  power  and  authority  r^q;-Q 
for  them  the  said  W.  H.  Dawson  and  E.  Dawson,  their  executors,  *- 
administrators,  and  assigns,  or  any  person  authorized  by  them,  to  enter 
upon  the  premises  aforesaid,  and  to  take  and  retain  possession  of  the 

(a)  This  should  have  been  1322.  12«.  M, 
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said  stock  in  trade,  goods,  wares,  and  merchandise,  and  effects  hereinbe- 
fore assigned,  or  intended  so  to  be ;  to  have  and  to  hold  the  said  stock 
in  tradej   goods,  wares,  and   merchandise,  hereinbefore  assigned,  or 
intended  so  to  be,  unto  the  said  W.  H.  Dawson  and  E.  Dawson,  dieir 
executors,  administrators,  and  assigns,  for  their  own  absolute  use  and 
benefit ;  nevertheless,  upon  the  trusts  and  for  the  purposes  hereinafter 
declared  concerning  the  same :  And  it  is  hereby  declared  and  agreed  bj 
and  between  the  said  parties  hereto,  that  the  said  W.  H.  Dawson  and 
E.  Dawson,  their  executors,  administrators,  and  assigns,  shall  stand  pos- 
sessed of  the  said  stock  in  trade,  goods,  wares,  and  merchandise  expressed 
to  be  hereby  assigned,  upon  trust  to  take  possession  of  the  same,  and  at 
any  time  or  times  hereafter,  without  any  further  consent,  and  notwith- 
standing the  dissent  of  the  said  William  Grant,  his  executors  or  adminis- 
trators, or  any  person  claiming  under  him  or  them,  absolutely  to  sell 
and  dispose  of  the  same^  or  any  part  thereof  respectively,  by  public 
auction,  unto  any  person  or  persons  whomsoever,  and  in  one  or  more 
lot  or  lots,  and  either  in  or  upon  the  aforesaid  premises  or  elsewhere, 
and  in  such  manner  in  all  respects  as  the  sifid  W.  H.  Dawson  and  E. 
Dawson,  their  executors,  administrators,  or  assigns,  shall  think  proper, 
and  for  such  prices  as  they  shall  consider  sufficient,  with  power  to  bay 
in  the  same,  or  any  part  thereof  respectively,  at  any  public  sale,  and  to 
rescind  any  contract  for  sale,  and  again  to  offer  the  same  for  sale, 
without  being  responsible  for  any  loss  or  expenses  thereby  occasioned; 
^n/^/^-i  and  to  stand  possessed  of  the  clear  ^moneys  to  arise  from  such 
-^  sale  or  sales,  upon  trust,  in  the  first  place,  to  retain  thereout  the 
costs  of  and  incident  to  the  preparation  and  execution  of  these  presents, 
and  all  costs,  charges,  and  expenses  of  and  incidental  to  taking  and 
retaining  possession,  and  of  and  incidental  to  such  sale  or  sales,  or  other- 
wise in  relation  to  the  trusts  created  by  these  presents ;  and,  in  the  next 
place,  to  apply  such  moneys,  so  far  as  the  same  will  extend,  in  payment 
to  the  eaid  W.  H.  Dawson  and  E,  Daweon^  their  executors^  adminittror 
tor$f  or  aeeignSj  the  said  sum  of  167Z.  Is.  6(2.,  and  all  and  every  suck 
sum  and  sums  of  money  as  for  the  time  being  shall  be  due  and  owing  to 
them  from  the  said  WiUiam  Grant  for  newspapers  and  other  pMica- 
tions  supplied  by  the  said  W.  H,  Dawson  and  E,  Dawson^  and  for 
advances  made  to  him  or  for  his  use  for  enabling  him  to  carry  on  his 
said  business  since  the  said  2d  of  June^  with  interest  thereon  respectively 
at  the  rate  of  5/.  per  cent,  per  annum ;  and,  if  there  be  any  surplus, 
after  making  such  several  payments  and  deductions  as  aforesaid,  upon 
trust  to  pay  the  same  unto  the  said  William  Grant,  his  executors,  ad- 
ministrators, or  assigns,  or  as  he  or  they  shall  direct :  Provided  always, 
and  it  is  hereby  agreed  and  declared  that  all  sums  of  money  which  shall 
be  received  by  the  said  W.  H.  Dawson  and  E.  Dawson  from  the  said 
business  since  the  said  2d  of  June  by  virtue  of  this  present  security, 
shall  be  given  credit  for  in  account  with  the  said  William  Grant."    It 
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also  contained  a  proviso  that  the  receipts  of  Messrs.  Dawson  should  be 
sufficient  discharges,  and  that  they  should  not  be  answerable  for  invo- 
lantary  losses. 

At  the  time  this  bill  of  sale  was  given,  Grant  was  indebted  to  the  de- 
fendants to  the  amount  of  1120Z.  15«.  8c2.  For  a  portion  of  this,  viz. 
700/.,  they  held  a  mortgage  of  the  leaseholds  and  copyholds  before 
mentioned,  and  a  policy  of  insurance,  the  extreme  value  of  which  secu- 
rity was  about  270?.  The  remaining  debts  of  Grant  were  *about  r-i^nn-i 
650/.  or  700Z.  His  stock  in  trade  (which  consisted  principally  ^ 
of  an  old  circulating  library)  was  valued  by  himself  at  3000/.,  but,  when 
subsequently  sold  by  auction  under  the  bill  of  sale,s realized,  after  pay-' 
tnent  of  rent  and  expenses,  the  sum  of  278/.  Is.  9d,  only.  There  were 
also  debts  due  to  him,  varying  from  a  few  shillings  to  6/.  or  7/.,  amount- 
ing in  the  aggregate  to  about  440/.  And  the  good-will  of  the  business 
was  said  to  be  worth  about  250/.  or  300/. 

Under  these  circumstances,  it  was  submitted  on  the  part  of  the 
plaintiffs,  that  the  execution  of  the  bill  of  sale  was  an  act  of  bank- 
ruptcy, and  the  deed  fraudulent  and  void  as  tending  to  defeat  or  delay 
creditors. 

On  the  part  of  the  defendants  it  was  insisted, -that,  inasmuch  as  the 
object  of  the  bill  of  sale  was,  not  to  defeat  or  delay  Grant's  creditors, 
bat,  on  the  contrary,  was  expressly  designed  to  enable  him  to  continue 
his  trade,  and  was  not  a  conveyance  of  aU  his  property,  or  of  the  whole 
with  a  colourable  exception,  it  was  not  fraudulent  and  void,  nor  an  act 
of  bankruptcy. 

The  Lord  Chief  Justice,  in  leaving  the  case  to  the  jury,  told  them 
that  the  question  for  them  to  consider,  was,  whether  the  deed  of  the 
7th  of  June,  1855,  was  executed  with  a  view  and  intent  to  delay  and 
defeat  the  creditors.  He  then  proceeded  in  substance  thus : — ^No  doubt, 
as  a  proposition  of  law  and  common  sense,  every  man  must  be  supposed 
to  contemplate  the  natural  consequences  of  his  own  acts ;  and,  if  this 
deed  naturally  does  defeat,  and  naturally  does  delay,  the  rights  and 
remedies  of  creditors,  unless  there  be  circumstances  supervening  to 
alter  that  necessary  consequence,  you  will  presume  that  that  was  in- 
tended which  the  deed  necessarily  does.  It  does  not  follow,  however, 
that  the  execution  of  a  deed  conveying  all  the  property  is  an  act  of 
bankruptcy ;  because  the  very  essence  of  trade  is,  to  sell  and  buy ;  and, 
if  a  man  can  sell  the  whole  of  his  ^stock  for  1000/.,  which  is  r^tofin 
worth  only  800/.  or  900/.,  he  is  carrying  on  his  business.  It  has  ^ 
been  and  is  a  question  whether  that  one  single  act  of  sweeping  away 
may  or  may  not  have  the  effect  of  defeating  or  delaying  creditors, 
where  accompanied  by  other  circumstances,  because  it  facilitates  the 
carrying  away  of  an  amount  of  property.  But  each  case  must  depend 
upon  its  own  circumstances.  Grant,  the  bankrupt,  says  this, — ^'  I  had 
a  business  worth  200/.  a  year,  or  more.    I  had  a  stock  worth  8000/. :" 
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and  he  swears  positively  that  it  cost  him  from  4000Z.  to  5000Z.  "I 
had  property  which  I  had  mortgaged  to  the  full  extent ;  and,  amongst 
others,  I  owed  Dawsons  a  sum  secured  on  mortgage.  I  owed  them  two 
further  sums  of  167/.  7«.  6d.  and  1S2L  12«.  6d.'*  And  now  comes  the 
important  part  of  the  case.  "  My  business  was  such  that  I  required 
supplies  daily  of  papers,  comparatively  of  small  amount"  (compared 
with  the  nature  of  his  debt  due  to  Dawsons).  "  They"  (for,  this  is  the 
effect  of  his  evidence)  ''  used  my  exigency  in  wanting  the  papers,  as  a 
screw  to  compel  me  to  assign  all  my  property  to  them,  on  these  terms, 
that  they  were  to  pay  my  creditors  5«.  in  the  pound,  and  to  pay  ttem- 
selves  in  full.''  If  that  is  true,  that  is  defeating  and  delaying  with  a 
vengeance.  That  was  the  first  bargain.  If  that  were  so,  there  could 
be  no  question.  Some  of  the  creditors  decline  to  accede  to  the  pro- 
posed arrangement.  Then,  what  happens  ?  Why,  upon  condition  that 
a  future  supply  shall  take  place  for  an  uncertain  time, — so  long  as  they 
please, — Grant  assigns  the  whole  of  his  stock  to  the  defendants.  Does 
that  delay  the  creditors  ?  Why,  the  moment  they  came  in  under  the 
deed, — as  they  might  have  done  the  next  day, — and  stopped  the  supply 
of  papers,  the  creditors  could  not  levy  an  execution  on  the  premises. 
To  that  extent  they  were  defeated  and  delayed.  The  defendants*  coun- 
sel contends  that  the  object  was,  not  to  defeat  or  delay  the  other  cre- 

*^fi^l  ^^^^^'^^j  ^^  ^^  6^^®  ^^'^  *defendants  a  preference  or  advantage,  but 
•^  simply  to  enable  Grant  to  continue  his  trade.  They  had  no  right 
to  bargain  with  him  to  assign  over  the  whole  of  his  property,  to  defeat 
his  creditors,  for  the  small  consideration,  which  might  be  nominal,  and 
might  be  stopped  the  next  day.  It  is  a  question  for  you.  It  is  for  you 
to  say  whether  this  was  done  with  the  intention  of  delaying  and  defeating 
the  creditors.  If  it  has  that  effect,  nobody  can  doubt  for  a  moment  that 
this  would  be  an  improper  assignment.  Was  there  any  reason  to  believe 
it  would  not  have  that  effect?  The  necessary  consequence  was,  that 
Messrs.  Dawsons,  the  instant  that  deed  was  executed,  might  have  stop- 
ped the  supply  of  papers,  and  swept  away  all  the  goods.  You  will  say 
whether  in  this  case  that  was  their  intention :  if  you  think  it  was,  there 
is  an  end  of  the  case,  and  your  verdict  will  be  for  the  plaintiffs.  If,  on 
the  other  hand,  you  think  it  was  not  done  with  that  view,  but,  as  Mr. 
Bovill  says,  simply  to  assist  the  creditors,  and  to  enable  Grant  to  go 
on,  and  so  to  enable  him  to  pay  his  other  creditors, — which  is  a  very 
strong  proposition,  as  it  seems  to  me, — ^you  will  find  for  the  defendants. 
Everything  that  is  tangible  is  assigned  over,  except  the  book-debts: 
and  the  book-debts  are  such  as  surely  a  creditor  of  Grant  for  30/.  or 
40/.,  with  a  judgment  and  execution,  would  be  delayed,  if,  instead  of 
finding  something  on  the  premises  whereon  he  could  levy,  he  had  to 
collect  debts  of  trifling  amount  from  persons  many  of  whom  no  doubt 
were  only  occasional  visiters  at  Brighton.  It  is  true  there  is  greater 
facility  afforded  now,  by  the  process  of  attachment ;  but  that  will  not 
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alter  the  law.  If  you  think,  that,  by  taking  the  bulk  of  the  property, 
and  changing  it  from  Grant  to  the  Messrs.  Dawson,  that  defeated  or 
delayed  the  creditors,  your  verdict  will  be  for  the  plaintiflFs.  If  you 
think  otherwise,  your  verdict  will  be  for  the  defendants. 

*The  jury  having  returned  a  verdict  for  the  plaintiffs,  r*^fiJ. 

BoviUy  in  Hilary  Term  last,  obtained  a  rule  nisi  for  a  new  trial,  *- 
on  the  grounds, — first,  that  the  verdict  was  against  evidence, — secondly, 
that  his  Lordship  misdirected  the  jury  in  leaving  it  too  strongly  to  them 
that  they  were  to  infer  the  intention  to  defeat  and  delay  creditors  from 
the  effect  of  the  bill  of  sale,  and  for  not  leaving  the  question  properly 
to  the  jury  under  the  67th  section  of  the  Bankrupt  Act,  12  &  13  Vict. 
c.  106, — thirdly,  on  the  ground  of  surprise.  The  affidavits  stated  that 
the  stock  in  trade  was  sold  under  the  bill  of  sale  by  auctioneers  of  re- 
spectability, and  that  the  defendants  were  surprised  by  the  statements 
made  by  the  bankrupt  at  the  trial  as  tp  the  value  of  the  stock,  and  were 
consequently  unprepared  to  contradict  it.  The  following  cases  were 
referred  to,— Baxter  v.  Pritchard,  1  Ad.  &  E.  456  (E.  C.  L.  R.  vol.  28), 
3N.  &  M.  638,  Rose  v.  Haycock,  1  Ad.  &  E.  460  n.,  8  N.  &  M.  644  n., 
Harwood  v.  Bartlett,  8  Scott,  171,  6  N.  C.  61  (E.  C.  L.  R.  vol.  37), 
Button  V.  Cruttwell,  1  Ellis  &  B.  15  (E.  C.  L.  R.  vol.  72),  and  Smith  v. 
Cannan,  2  Ellis  &  B.  35  (E.  C.  L.  R.  vol.  75). 

J.  H,  Hodgson  (with  whom  was  ByleSy  Serjt.)  showed  cause. — By 
the  bill  of  sale,  with  the  exception  o^his  book-debts,  the  bankrupt  abso- 
lately  denuded  himself  of  all  his  property,  and  of  all  means  of  paying 
his  other  creditors  a  sixpence.  As  to  167Z.  7^.  6d.,  it  may  be  said  there 
was  a  consideration,  inasmuch  as,  in  equity,  what  is  agreed  to  be  done 
must  be  considered  as  done :  Hutton  v.  Cruttwell,  2  Ellis  k  B.  15  (E. 
C.  L.  R.  vol.  75).  But,  as  to  the  132Z.  12«.  6c2.,  the  defendants  had  no 
security,  and  to  that  extent  the  assignment  was  for  a  past  consideration, 
that  portion  of  the  debt  not  having  been  incurred  upon  the  faith  of  any 
assignment  being  executed.  Graham  v.  Chapman,  12  C.  B.  85  (E.  C. 
L.  R.  vol.  74),  is  precisely  in  point.  There,  a  trader,  in  consideration 
of  a  past  debt  of  *240Z.,  and  a  present,  advance  of  200Z.,  con-  r^jtofjc 
▼eyed  by  deed  substantially  the  whole  of  his  property,  giving  *- 
the  transferee  a  right  to  seize  and  take  all  future  acquired  property, 
even  though  it  should  be  purchased  with  the,  money  which  was  alleged 
to  be  the  consideration  for  the  transfer :  and  it  was  held,  that,  inasmuch 
as  the  trader  got  no  equivalent  for  any  part  of  the  stock  transferred, 
and  such  transfer  necessarily  defeated  and  delayed  his  creditors,  though 
without  fraud  in  fact,  it  constituted  an  act  of  bankruptcy  within  the  12 
1 13  Vict.  c.  106,  s.  67.  That  was  followed  by  Smith  v.  Cannan,  2 
Ellis  k  B.  35  (E.  C.  L.  R.  vol.  75),  which  came  before  the  Exchequer 
Chamber  on  a  bill  of  exceptions.  6.,  a  farmer,  conveyed  all  his  farm- 
ing stock  and  goods  to  S.  by  bill  of  sale,  by  way  of  security  for  about 
900{.,  with  power  of  sale.     The  property  comprised  in  the  bill  of  sale 
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was  of  about  the  value  of  2800/. ;  and  there  was  a  trust  for  G.  of  the 
surplus  of  the  property  comprehended  in  the  bill  of  sale,  which  was  the 
whole  of  G.'s  property,  with  the  exception  of  two  shares  in  a  joint 
stock  bank,  of  the  value  of  111.  10s.  each.  8.  seized  and  sold  enough 
of  the  stock  to  pay  the  amount  secured.  G.  was  declared  bankrupt,  as 
a  banker.  The  bill  of  sale  was  bonfi  fide  given  under  pressure ;  and 
the  trade  of  the  bankrupt  was  not  affected  by  giving  it.  In  trover  by 
G.'s  assignees  against  S.,  issues  being  joined  on  pleas  of  not  guilty  and 
not  possessed,  and  the  judge  aft  Nisi  Prius  having  ruled  that  these  facts 
were  evidence  on  which  the  jury  might  find  a  verdict  for  the  plaintiff, — 
it  was  held  by  the  court  of  error,  that  the  necessary  consequence  of  an 
assignment  of  what  is  substantially  all  the  trader's  property,  is,  to  delay 
his  creditors,  and  that  the  existence  of  a  resulting  trust,  and  of  a  sab- 
sjtantial  surplus,  does  not  prevent  its  having  that  effect ;  and  that  a  con- 
veyance delaying  a  trader's  creditors  is  an  act  of  bankruptcy,  though  it 
^q/«/*-|  has  not  the  effect  of  ^stopping  his  trade ;  and  that  a  transaction, 

-'  being  itself  an  act  of  bankruptcy,  is  not  protected,  though  made 
with  a  party  who  has  no  notice  of  the  circumstances  making  it  an  act 
of  bankruptcy ;  and,  consequently,  that  the  facts  proved  were  evidence 
on  which  the  jury  might  find  for  the  plaintiffs,  and  the  direction  was 
therefore  right.  Parke,  B.,  there  says :  '^  The  test  is,  not  whether  the 
necessary  effect  of  the  deed  is  to  stop  the  trade,  but  whether  its  necessary 
effect  is  to  delay  the  creditors  of  the  trader."  The  circumstance  that 
here  the  deed  contemplated  a  future  supply  of  papers  and  other  publi- 
cations necessary  to  the  continuance  of  the  bankrupt's  trade,  makes  bo 
difference.  The  deed  must  be  construed  as  if  the  question  arose  die 
moment  after  its  execution.  The  defendants  bound  themselves  to 
nothing :  the  supply  might  have  been  stopped  next  day.  The  circui- 
stances  were  pregnant  to  show  that  the  transaction  was  fraudulent, 
and  that  the  necessary  consequence  of  the  deed  was  to  defeat  and  delay 
creditors.  The  verdict  was  clearly  warranted  by  the  evidence.  And 
there  is  no  ground  for  saying  that  the  jury  were  misdirected.  The  Lord 
Chief  Justice,  no  doubt,  made  some  strong  observations ;  but  that  is  no 
ground  for  granting  a  new  trial, — Davidson  v.  Stanley,  8  Scott,  N.  R. 
49,  2  M.  &  G.  721  (E.  C.  L.  R.  vol.  40).  Neither  is  there  any  ground 
for  the  alleged  surprise :  the  defendants  might  have  called  witnesses  at 
the  trial  to  contradict  the  bankrupt's  statement  as  to  the  value  of  the 
stock.  I 

Bovill  and  Cleasby^  in  support  of  the  rule. — The  bill  of  sale  was  a 
security  given  for  a  future  consideration,  in  the  same  sense  as  that  in 
Hutton  v.  Cruttwell,  1  Ellis  &  B.  15  (E.  C.  L.  R.  vol.  72),  and  clearly 
was  no  act  of  bankruptcy.  ^  To  make  a  transfer  of  part  of  a  trader's 
property  an  act  of  bankruptcy,  it  must  be  fraudulent  and  made  with 
^o/*>T-i  intent  to  defeat  or  delay  creditors.     [Crbsswbll,  J. — ^What  do 

•J  *you  mean  by  fraudulent?]    Fraud  assumes  so  many  aspects 


18  COMMON  BENCH.    (9  J.  SCOTT.)  367 

that  it  is  extremely  diCEcult  to  define  it.  [Cbesswell,  J. — ^Is  an  intent 
to  delay  creditors  a  fraud  ?]  No  doubt.  [Crbsswbll,  J. — Then,  if  a 
deed  is  executed  with  intent  to  delay  creditors,  it  is  fraudulent.]  No 
fraud  was  intended  or  perpetrated  here.  This  was  not  an  assignment 
of  ali  Grant's  property.  The  recital  confines  it  to  his  stock  in  trade : 
Bee  Payler  v.  Homersham,  4  M.  &  Selw.  423,  and  the  c£tses  collected  in 
the  notes  to  Roe  i;.  Tranmarr  (Willes,  632),  in  2  Smith's  Leading  Cases, 
4th  edit.  p.  414.  And  the  evidence  showed  that,  besides  this,  Grant  had 
household  furniture  worth  47/.,  and  book-debts  to  the  amount  of  about  450Z. 
The  question,  then,  is,  whether  an  assignment  of  a  part  of  a  man's  pro- 
perty, partly  for  a  past  debt,  and  partly  for  a  future  debt,  is  an  act  of 
'bankruptcy.  [Jbrvis,  G.  J. — I  certainly  thought  that  the  defendants 
were  doing  the  best  they  could  for  themselves,  with  the  co-operation  of 
Grant,  who  was  entirely  in  their  bands.]  In  Worsley  v.  De  Mattos,  1 
Burr.  467,  478,  Lord  Mansfield  says :  "  There  is  a  great  diflference 
between  the  conveyance  of  all  and  of  a  part.  A  conveyance  of  a  part 
may  be  public,  fair,  and  honest :  as  a  trader  may  sell,  so  he  may  openly 
transfer  many  kinds  of  property  by  way  of  security ;  but  a  conveyance 
of  aU  must  either  be  fraudulently  kept  secret,  or  produce  an  immediate 
absolute  bankruptcy."  And  at  the  end  of  the  judgment  he  says, — 
, "  Under  all  the  circumstances,  we  are  of  opinion  that  this  conveyance 
of  the  bankrupt's  whole  substance  to  De  Mattos,  though  by  way  of  secu- 
rity, and  for  valuable  consideration,  is  fraudulent  and  an  act  of  bank- 
rnptcy.  The  determination  here  is,  upon  the  assignment  of  aZZ." 
[Jbrvis,  C.  J. — In  Smith  v.  Cannan,  Mr.  Baron  Parke  says  that  the 
BQpposition  that  the  exception  of  part  makes  a  difierence  *^  is  founded 
on  a  misapprehension  of  the  reasons  given  by  the  judges  in  the  older 
^cases,  founded  on  expressions  used  by  them  with  reference  to  the  r^of^o 
particular  circumstances  under  discussion  in  these  cases."]  In  ^ 
Wilson  V.  Day,  2  Burr.  827,  where  it  was  held  that  a  colourable  excep- 
tion of  part  of 'the  efiects  out  of  the  assignment  will  not  prevent  the 
operation  of  the  bankrupt  laws,  the  language  of  Lord  Mansfield  is  still 
stronger.  "Though,"  he  says,  "a  trader,  before  he  becomes  a  bank- 
mpt,  may  prefer  one  creditor  to  another,  and  may  pay  him  his  debt,  or 
may  make  a  mortgage,  with  possession  delivered,  or  (as  was  the  case  of 
Small  V,  Oadley,  2  P.  Wms.  427)  may  assign  part  of  his  effects  to  one 
particular  creditor,  yet  an  assignment  of  his  whole  estate  is  of  a  very 
different  consideration.  That  tends  to  defeat  the  whole  system  of  the 
bankrupt  laws."  Wilmot,  J.,  said :  **  This  conveyance  of  the  whole^ 
without  leaving  anything  at  all  remaining  towards  satisfying  the  rest  of 
his  creditors,  is  a  very  different  case  from  an  assignment  of  a  particular 
fart  of  his  effects  to  a  particular  creditor."  And  Lord  Mansfield  added 
that  *'  a  colourable  exception  of  a  email  part  of  his  estate  or  effects  would 
not  help  the  matter;  for,  the  court  would  never  suffer  that  an  evaeion 
should  prevail  to  take  such  a  case  out  of  the  general  rule,  which  is  so 
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essentially  necessary  to  be  observed  in  order  to  a  due  execution  of  this 
system  of  laws."  In  Young  v.  Ward,  8  Exch.  221,t  it  was  held  that 
the  assignment  by  way  of  mortgage  by  a  trader  of  his  stock  and  imple- 
ments of  trade,  where  such  assignment  does  not  include  a  moiety  of  the 
whole  of  his  effects,  is  not  per  se  an  act  of  bankruptcy,  although  the 
effect  of  putting  the  instrument  in  force  would  be  to  stop  the  business. 
A  manufacturer  assigned,  by  way  of  mortgage,  all  his  machinery,  as  a 
security  for  certain  bills  of  exchange  drawn  by  him  upon  certain  of  his 
customers,  accepted  by  them,  and  discounted  by  the  mortgagee,  and  also 
*S6Q1  for  such  other  bills  as  should  from  time  to  time  be  discounted  in 

-*  like  manner ;  and  the  *amount  of  the  security  was  not  to  exceed 
2000Z. ;  and  the  mortgagee  was  empowered,  in  default  of  payment  of 
the  bills,  three  days  after  demand,  to  enter  the  premises,  and  to  take 
possession  of  all  the  machinery,  and  to  sell  the  same,  and,  after  pay- 
ment of  the  amount  of  the  bills  then  due  or  running,  to  pay  the  surplus 
of  the  proceeds  of  the  sale  to  the  mortgagors.  At  the  time  of  the  exe- 
cution of  the  deed,  the  machinery  was  worth  1500?.,  and  the  trader's 
effects  much  exceeded  3000?. ;  and  he  deposed  that  the  deed  was  exe 
cuted  with  a  view  to  obtain  cash  for  the  bills,  and  without  any  intent  to 
defeat  or  delay  his  creditors.  And  it  was  held  that  there  was  no  evi- 
dence to  constitute  the  execution  of  the  assignment  an  act  of  bank- 
ruptcy ;  and,  further,  that,  if  there  had  been  any  such  evidence,  the 
proper  question  for  the  jury  was,  not,  whether  the  deed,  if  acted  upon, 
would  have  stopped  the  business,  but  whether  it  would  have  produced 
insolvency.  [Jervis,  C.  J. — Is  not  the  proper  question, — Do  you  infer 
from  the  deed,  and  from  the  surrounding  circumstances,  an  intention  to 
defeat  and  delay  creditors  ?]  So  to  leave  it  to  the  jury,  without  expla- 
nation, necessarily  would  mislead  them.  It  was  impossible  for  the  jury 
to  come  to  any  other  conclusion  than  that  which  they  came  to  in  this 
case,  from  the  manner  in  which  it  was  presented  to  them.  They  should 
have  been  told,  that,  if  they  believed  that  the  deed  was  executed  bonS 
fide  in  furtherance  of  a  previous  agreement,  it  was  not  an  act  of  bank- 
ruptcy, and  they  must  find  for  the  defendants.  In  Graham  v.  Chapman, 
the  deed  conveyed  the  whole  of  the^bankrupt's  property,  even  the  con- 
sideration paid  for  the  very  assignment  itself.  So,  Smith  v.  Cannan  was 
the  case  of  an  assignment  of  all  the  bankrupt's  available  property,  with 
a  resulting  trust.  Here,  part  only  was  assigned.  The  facts  of  this 
*^701  ^*®®  ®^®  *'^  fours  with  Hutton  v.  Cruttwell.     A^uming  that  the 

-'  summing  up  was  right,  the  verdict  *clearly  was  not  justified  by 
the  evidence.  Then,  as  to  surprise,  the  defendants  went  down  prepared 
to  sustain  the  validity  of  the  assignment :  they  had  no  reason  to  expect 
that  the  bankrupt  would  give  such  evidence  as  to  the  value  of  the  stock 
as  he  did. 

Cresswell,  J. — I  am  of  opinion  that  the  summing  up  of  the  Lord 
Chief  Justice  (who  takes  no  part  in  this  decision),  taken  literally,  was 
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quite  correct.  But,  at  the  same  time,  we  are  all  of  opinion  that  there 
are  one  or  two  passages  in  it  which  may  very  well  have  been  misunder- 
stood, and  that  the  jury  may  have  supposed  it  was  intended  as  a  direction 
in  point  of  law,  and  not  a  mere  expression  of  his  Lordship's  opinion  in 
point  of  fact.  We  therefore  think  there  should  be  a  new  trial,  the  costs 
to  abide  the  event.  Rule  absolute  accordingly. (a) 

(a)  The  caute  was  tried  again,  at  the  sittings  in  London  after  Trinity  Term,  18d6,  before 
Willes,  J.,  when  a  verdict  was  found  for  the  defendants. 

END  OP  EASTER  TERM  . 


IN  THE  EXCHEQUER  CHAMBER. 

EASTER  VACATION,  19  VICTORIA. 


TATTON  V.  WADE.    May  9. 

in  action  wiU  He  for  a  false  representation  in  writing  as  to  the  character  and  circumstances  of  a 
third  perBon,  whereby  the  plaintiff  was  induced  to  give  credit  to  such  third  person,  although 
the  plaintiff  might  have  been  in  part  influenced  by  subsequent  oral  representations  of  the 
defendant, — if  the  jury  are  satisfied  that  the  plaintiff  was  tuhitantially  induced  by  the  written 
representation  to  give  the  crediL 

This  was  an  action  upon  the  case  for  a  fraadulent  misrepresentation 
of  the  credit  and  character  of  a  third  person. 

The  declaration  stated,  that,  before  the  committing  of  the  grievance 
by  the  defendant  (below)  thereinafter  mentioned,  Robert  Case  applied  to 
the  plaintiff  (below),  and  requested  her  to  let  on  hire  and  deliver  to  him 
certain  household  furniture  of  great  value,  the  property  of  the  plaintiff 
(below),  for  reward  to  be  therefore  paid  by  the  said  Robert  Case  to  the 
plaintiff  (below)  in  that  behalf;  that  thereupon,  the  plaintiff  (below), 
being  unacquainted  with  the  credit,  circumstances,  and  character  of  the 
Mid  Robert  Case,  was  referred  by  him  to  the  defendant  (below)  for 
information  respecting  the  same,  whereof  the  defendant  (below)  then  had 
notice,  and  was  then  applied  to  by  the  plaintiff  (below)  respecting  the 
character  and  circumstances  of  the  said  Robert  Case  with  reference  to 
the  matter  aforesaid ;  that  thereupon  the  defendant  (below),  by  then 
falsely  and  fraudulently  representing  to  the  plaintiff  (below)  that  she  the 
defendant  (below)  had  known  the  said  Robert  Case  for  some  years,  and 
that,  should  the  defendant  (below)  arrange  with  the  said  Robert  Case  to 
take  the  said  furniture,  she  the  plaintiff  (below)  need  be  under  no  appre- 
hension of  his  honesty,  *and  that  the  said  Robert  Case  held  a  very  ^4:079 
responsible  situation,  and  therefore  there  was  nothing  for  the  ^ 
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plaintiff  (below)  to  fear,  induced  the  plaintiff  (below)  to  let  on  hire  and 
deliver,  and  the  plaintiff  (below),  relying  on  the  said  representation  of 
the  defendant  (below),  and  believing  the  same  to  be  true,  did  let  on  hire 
and  deliver  the  said  household  furniture  to  the  said  Robert  Case  for 
reward  to  be  therefore  paid  by  the  said  Robert  Case  to  the  plaintiff 
(below) ;  whereas,  in  truth  and  in  fact,  at  the  time  the  defendant  (belov) 
so  made  the  said  representation,  the  said  Robert  Case  was  not  an  honest 
man,  but  was  then  a  very  dishonest  man,  and  was  not  in  a  responsible 
situation,  or  in  an.y  situation,  and  was  not  likely  to  take  care  of  or  safely 
keep  the  said  furniture  during  the  said  hiring,  or  to  return  the  same  to 
tlie  plaintiff  {below)  at  the  end  of  the  said  hiring,  or  to  pay  to  the 
plaintiff  (below)  the  reward  for  the  said  hiring,  as  the  defendant  (below) 
then  well  knew ;  and  the  defendant  (below)  thereby  then  falsely  and 
fraudulently  deceived  the  plaintiff  (below)  as  aforesaid ;  whereby  and  by 
means  of  the  premises  the  plaintiff  (below)  had  lost  the  reward  agreed 
to  be  paid  to  her  by  the  said  Robert  Case  for  the  use  of  the  said  house- 
hold furniture,  and  the  same  was  wholly  due  and  unpaid  to  the  plaintiff 
(below),  and  divers  articles  of  the  said  household  furniture  had  become 
and  were  wholly  lost  to  her, — the  same  having  been  either  wrongfully 
removed,  carried  away,  and  converted  to  his  own  use  by  the  said  Robert 
Case,  or  distrained  and  sold  for  rent  due  from  him  whilst  in  his  posses- 
sion under  the  said  letting,  and  the  plaintiff  (below)  had  been  put  to  great 
expense  in  obtaining  possession  of  other  of  the  articles  of  the  said  house- 
hold furniture,  and  been  obliged  to  pay  and  had  paid  rent  due  from  the 
said  Robert  Case  for  which  the  said  articles  were  distrained  whilst  in 
liis  possession  under  the  said  letting,  and  the  charges  of  a  distress  for 
3^070-1  such  *rent,  to  prevent  the  said  furniture  from  being  sold  for  such 
^  rent,  and  had  also  b.een  obliged  to  pay  and  had  paid  other  charges 
and  expenses  in  and  about  searching  for  and  recovering  the  said  furni- 
ture, and  obtaining  repossession  thereof,  and  the  said  furniture  was, 
whilst  in  the  possession  of  the  said  Robert  Case  under  the  said  letting, 
much  damaged,  and  the  plaintiff  (below)  had  been  and  was  by  means  of 
the  premises  otherwise  injured,  &c. 

The  defendant  (below)  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Crowder,  J.,  at  the  first  sitting  at  West- 
minster in  Easter  Term  last.  The  plaintiff,  upon  her  examination, 
stated  that  Robert  Case  applied  to  and  requested  her  to  let  on  hire  to 
him  certain  household  furniture  at  a  certain  rent,  Case  stating  to  her  at 
the  time  of  such  application  that  he  was  a  clerk  in  the  employ  of  an 
insurance  company,  at  a  salary  of  1007.  a  year,  and  501.  besides  for 
other  services,  paid  monthly;  that  she,  the  plaintiff,  then  required  a 
reference  from  the  said  Robert  Case,  and  that  Case  then  referred  her 
to  the  defendant ;  that  she,  the  plaintiff,  thereupon  wrote  and  sent  a 
letter  to  the  defendant,  which  letter  was  then  produced  and  given  in 
evidence  on  the  part  of  the  plaintiff,  and  was  in  the  words  and  figures 
following : — 
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"I  am  referred  to  you  by  Mr.  Case,  who  has  applied  to  me,  in  answer 
to  my  advertisement  in  the  Times,  respecting  the  hire  of  my  furniture. 
I  should  have  written  before  respecting  Mr.  Case,  but  thought  it  better 
to  keep  the  matter  open  for  a  week,  before  applying  to  the  referees. 
As  a  matter  of  course,  it  behoves  me  to  be  very  cautious ;  and,  perhaps, 
as  you  are  related  to  Mr.  Case,  and  doubtless  feel  interested  about 
them,  you  would  have  no  objection  to  become  guarantee  for  the  safety 
and  regular  payment  (a  quarter  in  advance)  of  *the  furniture,  r^oir^ 
I  shall  feel  obliged  by  a  few  lines  in  return,  as  I  shall  wait  your  ^ 
answer  before  applying  to  other  referees.      Yours,  4;c. 

"E.  Wade." 

And,  that,  in  answer  thereto,  she,  the  plaintiff,  received  a  letter 
written  and  sent  to  her  by  the  defendant,  which  letter  was  then  pro- 
duced and  giv^n  in  evidence  on  the  part  of  the  plaintiff,  and  was  in  the 
wortls  and  figures  following : — 

"  19th  November,  1853. 

*'I  ought  to  apologize  for  not  having  answered  your  note  sooner;  but 
illness  prevented.  I  have  known  Mr.  Case  some  years;  and,  should 
yon  arrange  with  him  to  take  the  furniture,  you  need  not  be  under  any 
apprehension  of  his  honesty :  and  he  holds  a  very  responsible  situation ; 
therefore  there  is  nothing  to  fear.  As  regards  the  security,  I  have 
TDentioned  that  to  him,  and  he  objects  to  give  personal  security  for  fur- 
niture; so  that  the  matter  must  rest  between  you  and  Mr.  Case." 

That,  after  receiving  the  last-mentioned  letter,  she,  the  plaintiff,  had 
an  interview  with  the  said  Robert  Case,  and  told  him  that  she  wished  to 
see  his  employers,  and  that  the  said  Robert  Case  then  objected  thereto, 
Buying  that  he  had  been  so  short  a  time  in  their  employ  that  he  should 
not  wish  so  delicate  a  matter  as  hiring  furniture  to  be  named  to  them ; 
that  she,  the  plaintiff,  then  said  to  him,  '*  You  cannot  expect  me  to  rely 
on  your  word,  and  I  must  see  some  person  who  will  assure  me  that  your 
statement  is  correct,  or  I  must  decline ;"  that,  after  the  last-mentioned 
interview  with  the  said  Robert  Case,  she,  the  plaintiff,  called  upon  and 
had  an  interview  with  the  defendant,  and  that  at  such  interview  she,, 
the  plaintiff,  took  with  her  the  letter  which  she  had  received  from  the 
defendant,  and  held  it  in  her  hand,  and  apologized  to  her  for  troubling 
her  a  second  time,  *after  receiving  her  note,  and  she,  the  plain-  r^ofTK 
tiff,  said  to  the  defendant,  "I  am  sorry  to  trouble  you  again  *■ 
about  Mr.  Case,  but  he  objects  to  my  seeing  his  employers,  and,  unless- 
you  assure  me  he  is  employed  as  he  states,  I  must  decline  treating  with 
him ;"  and  that  thereupon  the  defendant  then  said  to  the  plaintiff,  ^'  You 
may  dep^d  upon  it;"  and  that  she,  the  plaintiff,  then  said  to  the  de- 
fendant, '^  The  amount  of  his  salary  is  scarcely  adequate  to  the  expenses 
he  is  incurring,"  and  that  the  defendant  thereupon  said  to  the  plaintiff, 
''  He  has  etigaged  two  clerks  out  of  the  o£Sce  of  the  company,  at  SOs. 
per  week  for  board  and  lodging;*'  and  that  the  plaintiff  then  said  to  the 
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defendant,  "  It  would  have  been  more  satisfactory  if  I  had  called  npon 
his  employers,**  and  that  in  answer  thereto,  the  defendant  then  said  to 
the  plaintiff,  ^'  It  would  be  better  for  him  to  decline  the  furniture  than 
that  you  should  do  so  ;*'  and  that  the  plaintiff  then  said  to  the  defend- 
ant, "  J/yoM,  as  a  respectable  person^  assure  me  his  statement  is  carretiy 
I  shall  close  with  him^**  and  that,  in  answer  thereto,  the  defendant  then 
said  tO/the  plaintiff,  "  Tou  may  do  so  with  perfect  safety;**  that,  after 
the  last-mentioned  interview  and  conversation  with  the  defendant,  she, 
the  plaintiff,  let  on  hire  and  delivered  the  within-mentioned  furniture 
to  the  said  Robert  Case  as  alleged  in  the  declaration. 

Upon  her  cross-examination,  the  plaintiff  said  that  she  was  not  quite 
satisfied  with  the  answer,  unless  she  could  see  the  said  Robert  Case's 
employers,  and  so  informed  the  said  Robert  Case  at  her  aforesaid  inter- 
view with  him  after  she  had  received  the  said  letter  of  the  defendant, 
and  before  her  aforesaid  interview  with  the  defendant,  and  that  the  said 
Robert  Case,  in  answer  thereto,  then  referred  her  to  the  defendant; 
that  she  then  required  of  the  said  Robert  Case  that  the  defendant  should 
nrrftn  satisfy  her  of  the  truth  of  his  statement,  and  that  *she  would 
^  not  have  gone  on  with  the  transaction  without  the  defendant  had 
assured  her  that  the  said  Robert  Case*s  statement  was  eorrecty  and  that 
she  then  said  to  the  said  Robert  Case,  '*  I  must  have  an  assurance  from 
some  person  that  your  statement  is  correct,  or  I  shall  decline,"  and  that 
he  then  said  the  defendant  would  do  that ;  that  her  object  in  going  to 
the  defendant,  was,  that  the  defendant  might  assure  her  that  the  state- 
ment of  the  said  Robert  Case  was  correct;  that  she  relied  on  the 
statements  aforesaid  made  by  the  defendant  at  the  interview  with  tki 
defendant;  that  it  was  the  statements  aforesaid  made  at  this  interview 
that  induced  her  to  trust  the  said  Robert  Case ;  that  she  should  have 
refused  him  certainly,  if  the  defendant  had  not  made  the  statements 
aforesaid  at  that  interview  ;  ancl  that  it  was  the  defendant's  representa- 
tions aforesaid  at  that  interview  that  induced  her  to  part  with  herfumi- 
ture  aforesaid. 

Upon  re-examination,  the  plaintiff  stated  that  she  relied  on  the  defend- 
-ant's  said  letter  also,  and  that  she  would  not  have  let  the  said  Robert 
Case  have  the  said  furniture  without  that  letter. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  jury  ought  to 
find  a  verdict  for  the  defendant,  if  they  believed  the  evidence  given  by 
the  plaintiff,  and  that  she  would  not  have  parted  with  her  furniture 
unless  she  had  received  the  defendant's  oral  representations  aforesaid, 
and  required  the  learned  judge  so  to  direct  the  jury. 

The  learned  judge,  however,  told  the  jury  "  that  the  result  of  the  evi- 
dence was,  that  the  plaintiff  was  induced  partly  by  the  letter  of  the 
defendant  aforesaid,  and  partly  by  the  oral  representations  of  the  de- 
fendant aforesaid,  to  part  with  her  furniture  aforesaid ;  bat  that,  if  they 
were  of  opinion,  and  believed,  that  the  plaintiff  was  substantially  and 
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mainly  indaced  by  the  letter  of  the  defendant  aforesaid  to  part  with  her 
furniture  aforesaid,  the  plaintiff  was  entitled  to  their  verdict.*' 

*The  counsel  for  the  defendant  excepted  to  that  ruling,  and  r-i^ofrn 
insi^d  that  the  jury  ought  to  find  a  verdict  for  the  defendant,  *- 
if  they  believed  the  evidence  given  by  the  plaintiff,  and  that  she  would 
not  have  parted  with  her  furniture  aforesaid  unless  she  had  received  the 
defendant's  oral  representations  aforesaid. 

The  jury  having  found  for  the  plaintiff,  the  exceptions  were  now 
brought  by  writ  of  error  to  the  Exchequer  Chamber,  and  argued  before 
Pollock,  C.  B.,  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,«  Erie,  J., 
Crompton,  J.,  and  Bramwell,  B. 

Kingdon,  for  the  plaintiff  in  error. — The  6th  section  9  G.  4,  c.  14, 
enacts  that  ^'  no  action  shall  be  brought  whereby  to  charge  any  person 
upon  or  by  reason  of  any  representation  or  assurance  made  or  given 
concerning  or  relating  to  the  character,  conduct,  credit,  ability,  trade, 
or  dealings  of  any  other  person,  to  the  intent  or  purpose  that  such  other 
person  may  obtain  credit,  money,  or  goods  upon,*  unless  such  repre- 
sentation or  assurance  be  made  in  writing,  signed  by  the  party  to  be 
charged  therewith."  The  question  to  be  raised  upon  this  bill  of  excep- 
tions, is,  whether,  to  bring  a  case  within  that  statute,  the  whole  repre- 
sentation or  assurance  must  not  be  in  writing, — whether  it  applies  to  a 
case  in  which  part  of  the  alleged  misrepresentation  was  in  writing  and 
part  oral.  It  appears  that  Case,  who  proposed  to  hire  certain  furniture 
of  the  plaintiff,,  had  made  a  statement  to  the  effect  that  he  was  a  clerk 
in  a  certain  office,  receiving  a  certain  amount  of  salary,  referring  to  the 
defendant  generally :  and  it  is  very  material  to  observe,  that  the  plain- 
tiff's letter  does  not  in  terms  ask  for  information^  but  for  a  guarantee. 
Now,  the  defendant's  answer,  declining  to  become  security,  merely 
states  collaterally  that  she  has  known  Case  some  years,  that  the  plain- 
tiff need  be  under  no  apprehension  of  his  honesty,  *and  that  he  r:|iQ7Q 
held  a  responsible  situation,  and  therefore  there  was  nothing  to  ^ 
fear.  The  plaintiff  being  dissatisfied  still,  an  interview  took  place 
between  her  and  the  defendant,  at  which  the  former  said  ^^  Unless  you 
assure  me  he  (Case)  is  employed  as  he  states,  I  must  decline  treating 
with  him;"  to  which  the  defendant  answered,  "You  may  depend  upon 
it"  At  this  interview,  the  plaintiff  again  says  to  the  defendant,  "  If 
you  as  a  respectable  pe^on  assure  me  his  statement  is  correct,  I  shall 
close  with  him ;"  and  the  defendant  in  answer  said,  "  Ton  may  do  so 
irith  perfect  safety."  This  shows  that  the  plaintiff  was  not  relying  upon 
the  written  representation  at  all.  [Pollock,  C.  B. — All  this  might  be 
very  good  argument  in  support  of  a  motion  for  a  new  trial.  It  might 
be  contended  that  the  plaintiff  did  not  mainly,  or  at  all,  rely  upon  the 
defendant's  letter.  But  the  question  is,  whether  the  learned  judge  was 
wrong  in  his  direction  to  the  jury.]  It  is  impossible  to  deal  with  the 
ruling  of  the  judge,  without  dealing  with  the  evidence  upon  which  it  is 
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founded/  [Pollock,  C.  B. — Do  you  mean  to  contend  that  the  written  re- 
presentation is  to  be  altogether  disregarded,  if  anything  false*  ia  added 
orally?]  No.  The  learned  judge  states  the  result  of  the  evidence 
to  be,  that  the  plaintiff  ^ras  induced  partly  by  the  defendant's  letter, 
and  partly  by  her  oral  representations,  to  part  with  her  furniture. 
[Pollock,  C.  B. — The  question  is  whether  the  proposition  of  tLe 
learned  judge  was  correct  in  point  of  law, — that,  there  being  false  repre- 
sentations (a)  made  both  in  writing  and  orally,  if  the  jury  thought  that 
the  plaintiff  was  substantially  and  mainly  induced  by  the  letter  to  part 
with  her  furniture,  she  was  entitled  to  their  verdict.]  Th*t  the  plaintiff 
♦8791  **^^®^  mainly  upon  the  oral  representations,  is  perfectly  mani- 
^  fest.  [Bramwell,  B. — The  substance  of  your  argument  is,  that 
the  damage  complained  of  did  not  flow  from  the  written  statement?] 
Precisely  so.  It  is  submitted  that  the  whole  of  the  representation  by 
which  the  plaintiff  is  induced  to  do  that  which  leads  to  the  damage, 
must  be  in  writing.  The  whole  statement  need  not  be  in  writing ;  but 
the  whole  inducement  for  the  plaintiff  to  do  the  thing  which  results 
in  the  cause  of  action.  [Bramwell,  B. — In  short,  you  say  that  the 
inducement  to  act  must  be  the  statement  in  writing,  and  nothing  else. 
Coleridge,  J. — Suppose  two  persons  subscribe  a  written  character, 
might  not  the  party  who  acts  upon  it,  and  sustains  damage  from  its 
falsehood,  have  an  action  against  one  ?]  No  doubt  he  might.  [Pol- 
lock, C.  B. — Suppose  the  plaintiff  had  stated  the  substance  of  this 
direction  in  his  declaration,  would  it  have  been  bad  on  general  demur- 
rer?] If  it  showed  that  a  material  part  of  the  inducement  for  the 
plaintiff  to  give  credit  did  not  comply  with  the  statute,  it  is  submitted 
that  it  would.  [Pollock,  C.  B. — It  is  difficult  to  see  how  the  question 
could  be  left  to  the  jury  otherwise  than  by  asking  them  whether  they 
thought  that  the  written  representation  substantially  and  mainly  pro- 
duced the  injury.  Alderson,  B. — Suppose  an  oral  statement  had  been 
made,  and  the  plaintiff,  being  in  doubt,  asks  for  a  representation  in 
writing,  and,  having  got  it,  is  still  wavering,  and  ultimately  is  induced 
to  act  upon  a  further  oral  statement, — would  an  action  lie  ?]  In  jure, 
non  remota  causa,  sed  proxima  spectatur.  If  regard  is  to  be  paid  to 
the  immediate  cause  operating  upon  the  plaintiff's  mind,  it  clearly  was 
the  oral  representation.  [Wiohtman,  J. — I  should  have  thought  there 
was  no  difficulty,  if  the  word  "  mainly**  had  been  left  out.  Aldersos, 
B. — And  I,  if  the  word  '*  substantially"  had  been  omitted.  Erls,  J. 
♦3801  — *  Assuming  that  the  plaintiff  was  influenced  both  by  the  writ- 
ten and  the  oral  statement,  and  the  oral  statement  was  made  last, 
I  am  of  opinion  that  the  defendant  is  liable.  You  never  Qonld  ask  a 
jury  if  they  thought  the  letter  alone  induced  the  plaintiff  to  part  with 
his  goods.     No  man  acts  upon  a  single  inducement.     The  appearanee 

(a)  It  is  wortbj  of  remark,  that  there  was  nothing  upon  the  face  of  the  bUl  of  eaoeptteoi  H 
■how  that  the  atateotente  vouched  by  the  defendaot  were  false,  or  thitt  the  plaiatiff  had  sostaiMd 
any  damage. 
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and  demeanour  of  Case  must  have  operated  in  some  degree,  upon  the 
plaintiff's  mind.  Aldbrson,  B. — Suppose  the  plaintiff  had  required 
two  written  statements  (from  different  persons),  and  these  were  given  at 
different  times.  The  persons  giving  them  would  not  be  jointly  liable. 
According  to  your  argument,  neither  would  be  liable,  though  each  is  a 
causa  sine  qu&  non.  Is  not  the  letter  here  causa  sine  qu&  non  ?]  In 
the  case  put, — which,  however,  differs  widely  from  this, — there  would  be 
a  cause  of  action  complete  against  each.  But  that  is  not  precisely  this 
case.  Where  the  same  person  makes  two  separate  and  distinct  repre- 
sentations, one  being  in  writing,  the  other  not,  and  each  operates  upon 
the  mind  of  the  person  to  whom  the  representations  are  made,  how  are 
they  to  be  separated  ?  Formerly,  these  representations  as  to  the  charac- 
ter and  credit  of  third  persons  were  thought  to  be  within  the  4th  section 
of  the  statute  of  frauds,  29  Car.  2,  c.  3,  until  that  was  set  right  by  the 
case  of  Pasley  v.  Freeman,  3  T.  R.  51.  In  Lyde  v.  Barnard,  1  M.  & 
W.  101, 114,1  Parke,  B.,  says, — "  Since  the  case  of  Pasley  v.  Freeman, 
it  is  well  known,  from  some  reported  cases,  and  from  others  which  have 
not  found  their  way  into  the  books,  that  a  practice  had  grown  up  of  fixing 
a  person  with  the  debt  of  another,  by  parol  evidence  of  a  representation 
as  to  the  solvency  or  trustworthiness  of  a  third  person,  and  proof  that 
credit  was  given  on  the  faith  of  that  representation.  The  practice  did  not 
extend  to  all  cases  within  the  statute  of  frauds.  That  statute  applies  to  a 
^guarantee,  for  good  consideration,  for  a  debt  already  contracted^  r*^ftl 
as  well  as  where  credit  was  to  be  given  :  but  the  evil  existed  only  ^ 
in  those  cases  in  which  credit  was  subsequently  given  on  the  faith  of 
the  representation  made.  In  this  respect,  the  practice  of  bringing 
actions  on  such  parol  representations  was  an  evasion  of  the  statute  of 
frauds :  and  Lord  Tenterden  (who  framed  the  act),  I  think,  meant  to 
put  all  the  cases  on  the  same  footing,  where  one,  on  the  personal  credit 
of  another,  gave  personal  credit  to  a  third,  and  to  make  it  necessary 
that  there  should  be  a  note  in  writing  where  such  credit  was  given  on 
the  faith  of  a  representation,  as  well  as  where  it  was  given  on  the  faith 
of  a  positive  promise.  I  consider,  therefore,  the  mischief  to  be  this, 
and  no  more."  [Pollock,  C.  B. — Lord  Tenterden  told  me  that  his 
motive  for  introducing  that  provision  into  the  bill,  was,  that  he  was 
struck  with  the  remarkable  fact,  that,  numerous  as  actions  of  the  sort 
were, — actions  for  false  representations  as  to  the  character  and  credit 
of  third  persons, — the  plaintiff  almost  invariably  succeeded;  which 
induced  him  to  think  there  was  some  latent  injustice  which  required  a 
remedy.  That  is  the  true  history  of  that  enactment.]  Parke,  B.,  and 
Alderson,  B.,  in  Lyde  v.  Barnard,  treat  the  6th  section  of  the  9  G.  4, 
c.  14,  as  having  brought  back  this  species  of  action  within  the  pale  of 
the  statute  of  fi:auds.  Under  that  statute,  it  has  been  held  that  the 
promise  is  an  entire  thing,  and  if  void  in  part  for  not  being  in  writing 
it  is  void  altogether,  and  cannot  be  made  the  subject  of  an  action :  per 
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Lord  Tenterden,  in  Thomas  v.  Williams,  10  B.  &  C.  664,  671  (E.  C.  L 
R.  vol.  21).  So,  by  parity  of  reasoning,  the  representation,  being 
entire,  cannot  be  good  as  to  part  and  void  as  to  the  rest.  All  the 
authorities  upon  this  subject  are  collected  in  the  notes  to  Chandler  v. 
Lopus,  Gro.  Jac.  2,  in  1  Smith's  Leading  Gases,  4th  edit.  pp.  144 — 146, 
^qoo-i  *  where  the  precise  point  now  before  the  court,  viz..  whether  in  a 

-*  case  depending  partly  but  not  wholly  on  such  misrepresentations, 
parol  evidence  would  be  admissible,  is  said  not  yet  to  have  been  solemnly 
decided.  To  entitle  the  plaintiff  to  recover,  she  was  bound  to  show  that 
the  damage  complained  of  flowed  from  the  representation  set  out  in  the 
declaration.  If  the  false  representations  of  two  persons  made  at  sepa- 
rate times  could  be  said  to  have  caused  the  damage,  no  doubt  both 
might  be  sued.  [Pollock,  G.  B. — An  action  might  be  brought  against 
any  one  who  mainly  and  substantially  contributed  to  the  wrong.  In 
the  case  put,  either  might  be  sued,  but  I  apprehend  the  plaintiff  coold 
not  recover  damages  against  both.]  It  might  be  matter  for  the  equitable 
jurisdiction  of  the  Court.  [Bramwell,  B. — If  A.  makes  a  false  state- 
ment, upon  which  the  plaintiff  would  not  have  acted,  but  for  a  subse- 
quent false  statement  by  B.,  A.  would  not  be  liable  to  an  action.  B. 
would  be  the  causa  causans.  Coleridob,  J. — Suppose  two  persons  on 
separate  occasions  speak  defamatory  words  of  me,  which  are  actionable 
only  by  reason  of  special  damage,  and  I  sustain  damage  in  consequence 
of  the  speaking  of  all  the  words, — may  I  not  maintain  an  action  against 
either  of  them  ?]  If  no  damage  would  have  resulted  from  the  first 
speaking,  but  for  the  confirmation  of  the  last  speaker,  the  latter  only, 
it  is  submitted,'  would  be  the  person  liable. 

ffugh  Hill,  contrJ.^ — If  the  ruling  of  the  learned  judge  in  this  case 
be  held  to  be  wrong,  a  party  taking  a  reference  as  to  the  character  or 
credit  of  another  must  in  future  be  content  with  one  referee.  To  entitle 
a  plaintiff  to  maintain. an  action  of  this  sort, /raud  and  damage  most 
concur.  It  is  not  disputed  here  that  there  was  fraud.  The  question  is, 
3^ooQ-i  whether  it  is  necessary  that  the  *fraud  charged  in  the  declaration 

-*  should  be  found  to  have  been  the  sole  cause  of  the  damage,  or 
whether  it  is  not  enough  if  it  substantially  caused  the  damage,  although 
something  else  might  also  have  been  contributory  thereto.  The  decla- 
ration alleges  that  the  defendant  made  a  false  and  fraudulent  representa- 
tion as  to  the  character  and  circumstances  of  Case,  and  that,  in  conse- 
quence of  that  false  and  fraudulent  representation,  the  plaintiff  parted 
with  her  goods.  The  evidence  showed  a  representation  in  writing  as 
alleged  in  the  declaration,  and  also  subsequent  oral  representations  to 
the  same  effect ;  and  the  plaintiff  proved  that  she  would  not  have  parted 
with  her  goods  but  for  the  written  representation.  The  learned  judge 
fairly  stated  the  result  of  the  evidence  to  be,  that  the  plaintiff  was 
induced  partly  by  the  defendant's  letter,  and  partly  by  her  oral  repre- 
sentations, to  let  Case  have  the  furniture :  but  that,  if  they  believed  that 
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the  plaintiff  was  substantially  and  mainly  induced  by  the  defendant's 
letter  to  part  with  her  furniture,  she  was  entitled  to  their  verdict.  It 
is  difficult  to  see  how  otherwise  the  case  could  have  been  left.  It  is 
scarcely  possible  to  conceive  a  case  in  which  a  party  is  influenced  by 
one  single  simple  motive.  Relying  substantially  upon  the  defendant's 
written  representation,  is  the  plaintiff  to  lose  her  remedy  because  she 
may  have  been  somewhat  influenced  by  the  subsequent  oral  representa- 
tions of  the  defendant  or  the  plausible  appearance  and  manner  of  the 
party  she  was  dealing  with  ?  Whether  she  really  was  influenced  by  the 
one  statement  or  the  other,  was  matter  for  comment  on  the  part  of 
counsel  to  the  jury.  But,  if  the  written  representation  was  substantially 
the  cause  of  the  damage  of  which  the  plaintiff  complains,  it  is  properly 
the  subject  of  an  action.  [Alderson,  B. — If  the  plaintiff  sustained  any 
damage  from  the  written  representation,  the  rest  would  *be  mere  f^ooa 
matter  of  computation  for  the  jury.]  Precisely  so.  A  man  asks 
for  credit,  referring  to  A.  and  B.  A.  writes  an  answer,  stating  that  he 
knows  him  well,  and  that  he  is  employed  as  secretary  to  a  railway  com- 
pany, with  a  salary  of  500?.  a  year,  which  turns  out  to  be  false.  The 
inquirer,  not  knowing  A.,  pauses  until  he  receives  B.'s  answer.  B. 
writes,  saying  that  he  knew  the  party  some  years  ago,  and  believed  him 
to  be  then  responsible  and  trustworthy,  but  that  he  knows  nothing  of 
his  present  circumstances.  Upon  this  the  required  credit  is  given,  and 
the  result  is,  a  loss  to  the  creditor.  Is  A.  the  less  liable  for  his  false 
representation,  because  the  credit  would  not  have  been  given,  but  for  the 
true  representation  subsequently  made  by  B.  ?  Or,  would  he  be  less 
liable,  if  B.'s  statement  also  were  false  ?  The  priority  of  the  statements, 
or  the  degree  of  influence  each  may  possibly  have  on  the  mind  of  the 
person  to  whom  they  are  made,  surely  cannot  be  the  criterion  of  liability. 

After  a  short  conference,  JEKll  was  informed  that  the  court  did  not 
desire  to  hear  him  further. 

Pollock,  C.  B. — I  can  very  well  understand  the  dissatisfaction,  felt  by 
Mr.  Kingdon  at  the  result  of  the  trial ;  and  I  can  perfectly  enter  into 
the  view  which  he  takes,  when,  the  plaintiff  having  almost  admitted  her- 
self out  of  court  by  the  answers  which  she  had  given  on  cross-examina- 
tion, to  the  effect  that  it  was  the  statements  verbally  made  by  the 
defendant  that  induced  her  to  trust  Case,  and  that  she  would  certainly 
have  refused  to  do  so  but  for  those  representations,  stated,  on  re-exami- 
nation, that  she  relied  on  the  defendant's  letter  also,  and  that  she  would 
not  have  let  Case  have  the  furniture  without  that  letter.  The  learned 
judge  then  had  *before  him  the  evidence  of  the  plaintiff,  first,  r^itoor 
generally  stating  the  circumstances  out  of  which  the  cause  of  *- 
action  arose,  then,  on  cross-examination,  admitting  that  the  defendant's 
oral  representations  induced  her  to  trust  Case,  and  then  on  re-examina- 
tion averring  that  she  would  not  have  trusted  Case  but  for  the  written 
statements, — the  words  probably  being  put  into  her  mouth  by  the  adroit- 
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nes8  of  coQDsel.  It  is  not  for  us  to  say  whether  the  jury  hare  come  to 
a  right  conclusion,  or  what  their  verdict  ought  to  have  been.  But  tbe 
question  for  as  to  consider  simply  is,  whether  or  not  the  case  was  pro- 
perly left  to  them.  It  is  clear  upon  the  evidence  that  the  plaintiff  in 
part  may  have  relied  on  the  oral  and  in  part  on  the  written  represents- 
tions.  Then,  the  learned  judge,  inasmuch  as  the  defendant  would  not 
be  responsible  for  what  passed  by  word  of  mouth,  but  would  be  for  tbe 
statements  contained  in  the  letter,  tells  the  jury,  that,  if  they  believe 
that  the  plaintiff  was  substantially  and  mainly  induced  by  the  letter  of 
the  defendant  to  part  with  her  furniture,  the  plaintiff  was  entitled  to 
•  their  verdict.  I  am  of  opinion  that  that  direction  was  perfectly  free 
from  objection.  It  may  be  that  the  jury  ought  to  have  come  to  a  differ* 
ent  conclusion :  but  the  question  is,  was  the  direction  right.  I  think  it 
was  perfectly  right.  I  take  it  to  be  clear,  that,  if  a  person  does  an  act 
for  which  he  is  by  law  responsible, — and  a  person  making  a  false  repre- 
sentation in  writing  is  responsible  in  law, — he  is  liable  to  be  sued  for 
the  mischief  he  has  occasioned;  and  it  is  no  answer  to  say  that  some- 
thing else  in  part  contributed  to  it  (not  being  the  consequence  of  tbe 
conduct  of  the  defendant  himself).  If  the  false  representation  in  writing 
substantially  contributed  to  the  injury  of  which  the  plaintiff  complaina, 
the  defendant  is  clearly  responsible.  I  think  our  judgment  ought  to  be 
for  the  plaintiff. 

*^«fil      *Alderson,  B. — I  also  think  the  question  was  entirely  for  tbe 
-^  jury.    The  evidence  shows  that  the  plaintiff  at  least  partly  acted 
upon  the  written  representation.    For  all  the  damage  resulting  from  that 
representation,  therefore,  the  defendant  is  clearly  liable. 

Coleridge,  J. — I  am  of  the  same  opinion.  In  substance,  exactly 
the  right  question  was  put  to  the  jury.  The  6th  section  of  the  statute, 
upon  which  the  question  turns,  enacts  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  concerning  or  rebiting  t6  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the  intent 
or  purpose  that  such  other  person  may  obtain  credit,  money,  or  goods 
upon,  unless  such  representation  or  assurance  be  made  in  writing, 
signed  by  the  party  to  be  charged  therewith :  it  leaves  eyerything  else 
to  the  general  principle  of  law.  What  is  that  general  principle  ?  Wby, 
that  there  must,  in  order  to  sustain  an  action  of  this  sort,  be  damnum 
et  injuria.  No  doubt,  there  was  abundant  evidence  of  injuria  here;  and 
it  was  for  the  jury  to  say  whether  or  not  the  injuria  produced  the  dam- 
num. That  is  entirely  a  question  for  them.  The  defendant  must  pay 
damages  wholly  for  the  injuria. 

WlQHTMAN,  J. — I  am  of  the  same  opinion.  The  allegation  in  tbe 
declaration  is,  that  the  plaintiff  was  induced  by  the  false  and  fraudulent 
representation  of  the  defendant  to  give  credit  to  Case, — ^that  is,  by  tbe 
representation  which  was  proved  by  the  writing.     The  plaintiff,  in  her 
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evidence,  says  that  the  oral  representations  induced  her  to  part  with  her 
furniture,  but  that  she  relied  on  the  letter  also,  and  would  not  have  let 
Case  have  the  furniture  without  that  letter.  The  '^'direction  of  r^qorr 
the  learned  judge  thereupon  is,  that  the  result  of  the  evidence  ^ 
uras,  that  the  plaintiff  was  induced  partly  by  the  letter  of  the  defend- 
ant, and  partly  by  her  oral  representations,  to  part  with  her  furniture : 
but  that,  if  they  believed  that  she  was  Bubstantially  and  mainly  induced 
BO  to  do  by  the  defendant's  letter,  the  plaintiff  was  entitled  to  their  ver- 
dict. I  think  that  direction  was  quite  correct.  If  the  written  repre- 
sentation was  not  a  substantive  cause  of  the  injury,  the  jury  should  have 
found  for  the  defendant :  but,  if  it  wa%  a  substantial  inducement  to  the 
injury,  it  is  no  answer  to  say  that  other  representations  not  in  writing 
in  some  measure  conduced  to  it  also. 

Crompton,  J. — I  am  of  the  same  opinion.  It  is  clear  that  the  plain- 
tiff has  sustained  a  wrong  at  the  hands  of  the  defendant ;  and  the  only 
question  is,  whether  the  learned  judge  properly  left  the  case  to  the  jury. 
The  way  in  which  I  understood  him  to  have  put  it,  is,  wotlld  the  injury 
have  happened  without  the  letter  ?  If  it  would  not,  it  is  no  answer  to 
say  that  something  else  also  contributed  to  the  injuFy  of  which  the  plain- 
tiff complains. 

Bramwell,  B. — The  real  question  is, — though  I  must  confess  I  have 
entertained  a  little  doubt, — whether  there  is  a  continuing  contributory 
cause;  whether  the  plaintiff  acted  upon  the  written  representation.  If 
there  was,  all  concurs  that  is  essential  to  the  maintenance  of  the  action. 
The  jury  should  apportion  the  damages  to  that  which  is  occasioned  by 
the  writing.  What  does  the  declaration  charge  ?  Not  that  the  plaintiff 
was  induced  to  intrust  her  furniture  to  Case  9olely  in  consequence  of  the 
defendant's  letter  ?  If  so,  there  would  be  much  weight  in  Mr.  King- 
dan$  argument.  That,  *however,  is  not  the  meaning  of  the  r-^qo« 
declaration.  But  I  think  the  proper  way  to  deal  with  the  decla-  ^ 
ration,  is,  to  treat  it  as  mieaning  that  the  defendant  did  that  which  was 
an  inducing  cause  of  the  injury  the  plaintiff  has  sustained.  The  learned 
judge  sums  up  almost  in  the  very  words  of  the  declaration.  He  tells 
the  jury  that  the  result  of  the  evidence  is,  that  the  plaintiff  was  induced 
partly  by  the  letter  and  partly  by  the  oral  representations  of  the  defend- 
ant to  part  with  her  furniture ;  but  that,  if  they  believed  that  the  plain- 
tiff was  BUbstantially  and  mainly  induced  by  the  letter  to  do  as  she  did, 
she  was  entitled  to  their  verdict.  I  concur  with  the  rest  of  the  court  in 
thinking  that  that  direction  was  perfectly  correct. 

Judgment  for  the  plaintiff. 


889  60LDHAM  v.  EDWARDS.     Ex.  Ch.  E.  V.  1856. 


^„j.Q.,  *The  Reverend  RICHARD  GOLDHAM,  Clerk,  v.  The  Reve- 
***^J    rend  SAMUEL  VALEJJTINE  EDWARDS,  Clerk.    May  9. 

To  a  declaration  by  A.,  an  incoming,  against  B.,  an  outgoing  incambent,  for  dilapidaaoai 
to  the  reetorj-boQM  and  premises,  B.  pleaded,  that  A.,  being  rector  of  C,  and  B.  incambeat 
of  D.,  it  was  agreed  between  them,  with  the  consent  of  their  respective  patrons  and  diocesaBi, 
that  they  should  exchange  their  respective  livings  in  their  then  sUte  and  condition,  "and  tbit 
the  plaintiff  should  not  call  npon  the  defendant  to  pay  for  the  repaira  in  the  dedaration  atsa- 
tioned,  or  for  any  or  either  of  them :" 

Hold,  by  the  Exchequer  Chamber, — aflSrming  the  judgment  of  the  Court  of  Common  Pleai,— 
that  the  plea  did  not  neeenarily  dii<cIose  a  simoniacal  eontract. 

Held  also,  that  a  plea,-7-wh ether  coming  before  the  court  on  motion  for  jadgment  non  obstaatt 
veredicto  or  on  demurrer, — is  to  receive  a  fair  and  reasonable  constmction ;  and,  if  ambigvow, 
to  be  construed  most  strongly  against  the  party  pleading. 

This  was  an  action  by  an  incoming  against  an  outgoing  incumbent, 
for  dilapidations  to  the  parsonage  house  and  premises. 

The  first  count  of  the  declaration  stated,  that,  by  the  law  and  custom 
of  England  hitherto  used  and  approved  of,  all  and  singular  the  rectors 
of  this  kingdom  for  the  time  being  are  bound  and  ought  to  repair  and 
sustain  all  and  singular  the  houses,  buildings,  and  tenements  of  and 
belonging  to  their  respective  rectories,  and  leave  the  same,  so  repaired, 
supported,  and  sustained,  to  their  successors,  and,  in  default  of  so  doing, 
are  bound  to  satisfy  so  much  as  should  be  necessary  to  be  expended  or 
paid  for  the  necessary  repairs  thereof:  that  the  defendant  was  rector  of 
the  parish  church  of  the  parish  of  Galdecot,  in  the  county  of  Hertford, 
and,  as  such  rector,  before  and  at  the  time  of  the  resignation  therein- 
after mentioned,  was,  in  right  of  his  said  rectory,  seised  in  fee  of  and  m 
the  chancel  of  the  said  parish  church  of  Caldecot,  and  of  certain  houses, 
buildings,  and  lands,  and  of  and  in  divers  fences  to  the  said  lands  be- 
longing :  that  the  defendant,  being  so  seised  as  aforesaid,  resigned  the 
same  rectory  to  the  bishop  of  the  diocese  to  which  the  said  rectory  be- 
longed, which  bishop  then  accepted  the  said  resignation  thereof,  he  the 
said  bishop  having  competent  authority  to  accept  the  same ;  whereupon 


« 


890] 


and  whereby  the  said  rectory  ^became  vacant :  that  the  plaintiff 


was  afterwards,  in  due  form  of  law,  presented,  admitted,  insti- 
tuted, and  inducted  to  the  same  rectory  so  void  by  the  resignation  of  the 
defendant  as  aforesaid,  and  thereby  became  rector  of  the  same  parish 
church,  and  became  and  still  continued  seised,  in  right  thereof,  of  and 
in  the  said  chancel  of  the  said  parish  church,  and  of  and  in  the  said . 
houses,  buildings,  lands,  and  fences,  and  was  the  next  successor  of  the 
defendant  of  and  to  the  same  rectory :  Averment,  that,  at  the  time  of 
the  resignation  of  the  defendant,  the  said  chancel,  houses,  buildings, 
and  fences  were  and  still  remained  greatly  dilapidated  and  out  of  repair, 
and  in  great  decay  for  want  of  due  repairing  thereof,  and  were  so  left 
by  the  defendant  when  the  said  rectory  so  became  vacant ;  and  that  the 
expenditure  sufficient  for  the  necessary  repairing  of  the  said  chancel, 
houses,  buildings,  and  fences,  would  amount  to  a  large  sum  of  money, — 
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of  all  which  said  premises  the  defendant  afterwards,  and  after  the  plain- 
tiff was  80  presented,  admitted,  instituted,  and  inducted  as  aforesaid, 
had  notice,,  and  was  then  requested  by  the  plaintiff  to'  pay  for  such 
necessary  repairs  as  aforesaid,  and  a  reasonable  time  for  the  defendant 
to  pay  for  the  same  elapsed  before  this  suit,  and  all  things  necessary 
happened  to  entitle  the  plaintiff  to  have  the  defendant  pay  for  the  same : 
Breach,  that  the  defendant,  contriving  and  fraudulently  intending  to 
injure  the  plaintiff  in  this  behalf,  had  not  yet  paid  the  plaintiff  for  such 
necessary  repairs,  or  for  any  part  thereof,  although  often  requested  so 
to  do,  but  had  hitherto  altogether  neglected  and  refused,  and  still  did 
neglect  and  refuse  to  pay  him  the  same. 

The  second  count  was  similar,  charging  the  defendant  as  vicar  of 
Newnham,  in  the  county  of  Hertford. 

The  defendant  pleaded, — first,  to  the  first  count,  that  *the  r:|cQQi 
chancel,  houses,  buildings,  and  fences  in  the  first  count  men-  ^ 
tioned  were  not,  nor  was  any  part  thereof,  dilapidated,  out  of  repair,  or 
in  decay,  nor  were  they,  nor  was  any  part  thereof,  so  left  by  the  de- 
fendant as  alleged. 

Secondly,  as  to  the  first  count,  that  the  defendant  had  not  such  no- 
tice, and  was  not  requested  by  the  plaintiff,  as  therein  alleged. 

Thirdly,  to  the  first  count,  that  a  reasonable  time  for  the  defendant 
to  pay  for  the  said  repairs  had  not  elapsed,  as  alleged. 

Fourthly,  to  the  second  count,  that  the  said  houses,  buildings,  and 
fences  in  the  second  count  mentioned  were  not,  nor  was  any  part  thereof, 
dilapidated,  out  of  repair,  or  in  decay,  nor  were  they,  nor  was  any  part 
thereof,  so  left  by  the  defendant,  as  alleged. 

Fifthly,  to  the  second  count,  that  the  defendant  had  not  notice,  and 
was  not  requested,  as  in  that  count  alleged. 

Sixthly,  to  the  second  count,  that  a  reasonable  time  for  the  defendant 
to  pay  for  the  repairs  therein  mentioned  had  not  elapsed,  as  alleged. 

Seventhly,  that,  whilst  the  defendant  was  rector  of  Caldecot  and  vicar 
of  Newnham,  as  in  the  declaration  mentioned,  the  plaintiff  was  chaplain 
of  the  Central  London  District  School,  and  that  the  plaintiff  and  de- 
fendant thereupon,  with  the  consent  of  their  respective  patrons  and 
diocesans,  agreed  to  exchange  their  respective  livings  in  their  then  state 
and  condition,  and  that  the  plaintiff  should  not  call  upon  the  defendant 
to  pay  for  the  repairs  in  the  declaration  mentioned,  or  for  any  or  either 
of  them ;  that  the  exchange  was  afterwards,  in  pursuance  of  the  said 
agreement,  carried  into  effect ;  and  that  the  plaintiff  thus  and  not  other- 
wise became  successor  of  the  defendant  in  the  said  rectory  and  vicarage 
as  in  the  declaration  mentioned. 

*Eighthly,  as  to  the  first  count  so  far  as  it  related  to  white-  r:|cqQ9 
washing  the  said  chancel,  and  as  to  the  second  count  so  far  as  it  ^ 
related  to  painting  and  whitewashing  the  buildings  therein  mentioned, 
that,  whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of  Newnham 
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as  in  the  declaration  mentioned,  the  plaintiff  was  chaplain  of  the  Cen- 
tral London  District  School,  and  that  the  plaintiff  and  defendant  there- 
upon, with  the  consent  of  their  respective  patrons  and  diocesans,  agreed 
to  exchange  their  respective  livings,  which  exchange  was  afterwards,  i^ 
pursuance  of  the  said  agreement,  carried  into  effect,  and  that  the  plain- 
tiff thus,  and  not  otherwise,  became  successor  of  the  defendant  in  the 
said  rectory  and  vicarage  as  in  the  declaration  mentioned:  that  the 
,  matters  in  the  introductory  part  of  this  plea  mentioned  were  part  of  the 
dilapidations  and  wants  of  repair  for  which  this  action  was  brought,  and 
that,  at  the  time  of  the  said  exchange,  the  defendant  was  lawfully  pos- 
sessed as  of  his  own  property  of  certain  fixtures  and  effects  in  and  upon 
the  said  vicarage,  which  the  plaintiff  was  desirous  of  purchasing  of  the 
defendant,  and  that  thereupon,  in  consideration  that  the  defendant,  at 
the  request  of  the  plaintiff,  would  sell  and  relinquish  to  the  plaintiff  the 
said  fixtures  and  effects  at  a  reduced  price,  the  plaintiff  agreed  to  accept 
the  same  at  such  reduced  price  in  satisfaction  and  discharge  of  that  part 
of  the  claim  in  the  declaration  mentioned  as  to  which  this  plea  was 
pleaded :  that  the  defendant  did,  in  pursuance  of  the  said  agreement, 
sell  and  relinquish  to  the  plaintiff  the  said  fixtures  and  effects,  at  such 
reduced  price,  and  that  the  plaintiff  then  accepted  the  same  in  full  satis- 
faction and  discharge  of  the  said  part  of  the  claim  in  the  declaration^ 
mentioned. 

Ninthly,  that,  before  any  or  either  of  the  said  supposed  breaches  of 
duty  in  the  declaration  mentioned,  the  plaintiff  otherwise  than  by  either 
^oqq-i  ^f  '^®  agreements  in  the  *preceding  pleas  mentioned,  and  not  by 
^  deed,  wholly  and  absolately  absolved,  exonerated,  and  discharged 
the  defendant  from  the  payment  of  the  said  moneys,  and  every  part 
thereof. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  fourth,  fifth,  sixth, 
and  last  pleas. 

As  to  the  seventh  plea, — the  plaintiff  admitted,  that,  whilst  the  defend- 
ant was  rector  of  Caldecot  and  vicar  of  Newnham,  the  plaintiff  was 
chaplain  of  the  Central  London  District  School,  as  therein  alleged,  and 
that  the  plaintiff  and  defendant,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective  livings,  and 
that  the  exchange  was  afterwards,  in  pursuance  of  such  agreement, 
carried  into  effect,  and  that  the  plaintiff  thereby  became  the  defendant's 
successor  in  the  said  rectory  and  vicarage  as  in  the  declaration  men- 
tioned ;  but  the  plaintiff  joined  issue  on  so  much  of  the  seventh  plea  as 
alleged  that  [it  was  agreed  that]  the  plaintiff  should  not  call  on  the 
defendant  to  pay  for  the  repairs  in  the  declaration  mentioned,  or  any  or 
either  of  them. 

As  to  the  eighth  plea, — the  plaintiff  admitted,  that,  whilst  the  defend- 
ant was  rector  of  Caldecot  and  vicur  of  Newnham,  the  plaintiff  was 
chaplain  of  the  Central  London  District  School,  as  therein  alleged,  and 
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that  the  plaintiff  and  defendant,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective  livings,  and 
tliat  the  said  exchange  was  afterwards,  in  pursuance  of  the  said  agree- 
ment, carried  into  effect,  and  that  the  plaintiff  thus,  and  not  otherwise, 
became  the  defendant's  successor  in  the  said  rectory  and  vicarage,  as  in 
the  declaration  mentioned,  and  that  the  whitewashing  of  the  said  chancel, 
and  the  painting  and  whitewashing  the  buildings  in  the  eighth  plea 
referred  to,  were  part  of  the  dilapidations  and  wants  of  repair  p^qq^ 
*for  which  this  action  was  brought ;  but  the  plaintiff  joined  issue  ^ 
on  the  residue  of  the  eighth  plea. 

The  plaintiff  also  demurred  to  the  seventh  and  ninth  pleas, — to  the 
seventh,  on  the  ground  that  the  alleg^  terms  of  the  exchange  were 
simoniacal  and  void, — and  to  the  ninth,  on  the  ground  that,  if  the  alleged 
ezoneratioii  was  before  the  plaintiff  was  successor,  te  was  not  in  a  posi- 
tion to  exonerate,  and,  if  after,  then  that  his  right  to  be  paid  for  dilapi- 
dations could  not  be  discharged  without  deed  or  without  a  consideration, 
aad  that,  as  no  consideration  was  stated,  none  could  be  implied. 

The  Court  of  Common  Pleas,  in  Trinity  Term,  1855, — a  verdict  having 
been  found  for  the  defendant  on  the  issue  joined  on  the  seventh  plea, — 
upon  a  motion  for  judgment  non  obstante  veredicto,  held  that  plea  to  be 
good,  inasmuch  as  it  did  not  necessarily  disclose  a  simoniacal  contract : 
see  Goldham  v.  Edwards,  16  C.  B.  437  (E.  C.  L.  R.  vol.  81).  The 
demurrers  coming  on  to  be  argued  in  the  foUowing^term,  that  court  held 
that  they  were  bound  to  put  the  same  construction  upon  the  seventh  pica 
in  that  stage  of  the  proceeding,  and  accordingly  gave  judgment  thereon 
for  the  defendant.(a)  Upon  the  demurrer  to  the  ninth  plea,  the  plaintiff 
had  judgment :  vide  17  C.  B.  141  (E.  C.  L.  R.  vol.  84). 

The  record  now  came  before  the  Exchequer  Chamber  on  writ  of  error  ; 
and  the  case  was  argued  before  Pollock,  G.  B.,  Alderson,  B.,  Coleridge, 
J.,  Wightman,  J.,  Erie,  J.,  and  Bramwell,  B. 

Unthank  (with  whom  was  Montague  Ofiambers)y  for  the  plaintiff  in 


[*395 


error.(6) — It  is  material  to  consider  in  *this  case  whether,  where 
a  party  avails  himself  of  the  power  given  by  the  80th  section  of 
the  Common  Law  Procedure  Act,  1852,  15  &  16  Vict.  c.  76,  to  plead 
aad  demur  also,  the  old  rule  as  to  the  construction  of  a  plea  when  brought 
before  the  court  on.  demurrer  is  not  still  to  prevail.  That  rule  is  well 
explained  by  Wilde,  C.  J.,  in  Pilgrim  t;.The  Southampton  and  Dorchester 
Railway  Company,  7  C.  B.  205  (E.  C.  L.  R.  vol.  62),  where  he  says, — 
^^  The  plea  comes  before  us  upon  general  demurrer.  It  must  therefore 
receive  a  fair  and  reasonable  construction,  and  is  not  to  be  read  so  as  to 
give  to  its  language  a  strained  construction  in  favour  of  the  party  plead- 
ing."   That  excludes  the  strained  construction  put  by  the  Court  of 

• 

(a)  Tbe  repovt  inaoeiirmtely  stat«f  that  tho  plaintiff  had  Judgment  on  tbo  demnrrer  to  tbc 
Mf  rath  plea. 
{h)  Tho  nidth  plea  wai  given  np. 
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Common  Pleas  upon  this  seventh  plea  apon  the  motion  for  judgment  non 
obstante  veredicto.     [Aldbrson,  B. — Are  we  bound   to  construe  the 
same  words  differently  on  two  parts  of  the  record  ?]     It  may  be  so :  but 
the  question  will  hardly  arise  here.     [Bramwell,  B. — Show  the  seventh 
plea  bad  on  demurrer,  and  I  do  not  think  you  will  have  much  difficulty 
upon  the  other  point.]     In  Gould  v.  Webb,  4  Ellis  k  B.  933  (E.  C.  L 
B.  vol.  82),  it  having  been  suggested  by  the  counsel  in  argument,  that 
"  the  court  will  no  longer  act  upon  the  principle  that  anything  is  to  be 
presun^ed  against  the  party  pleading ;  it  will  rather  seek  so  to  interpret 
the  plea  as  to  raise  a  defence," — Crompton,  J.,  said,  "  I  entirely  dissent 
from  the  rule  which  Mr.  Brown  proposes  for  construing  pleas :  it  is  most* 
important  to  have  it  understood  that  such  a  rule  does  not  prevail.    It  is 
not  now,  any  more  than  it  was,  enough  that  a  plea  should  contain  matter 
which  may  be  so  understood  as  to  raise  a  defence. "  It  is  true  that  we 
are  not  now  to  require  any  particular  formality  of  statement.     But  there 
must   always   be  a  statement   of  matters  necessarily  constituting  an 
answer."     The  familiar  rules  for  the  construction  of  pleas,  as  laid  down 
*^Qfil  ^^  Com.  Dig.  Pleader^  *(E.  6),  are  still  to  be  observed.     It  is  snb- 
-*  mitted,  that,  construing  this  pl&a  by  those  rules,  it  is  clearly  bad, 
inasmuch  as  the  agreement  it  sets  up  necessarily  involves  simony.    It 
seems  to  have  been  doubted  whether  simony  was  such  an  offence  at  coin- 
mon  law  as  to  afford  an  answer  to  a  contract.     The  5th  section  of  the 
31  Eliz.  c.  6,  enacts,  "  that,  if  any  person  or  persons,  bodies  politic  and 
corporate,  shall  or  do,  for  any  sum  of  money,  reward,  gift,  profit,  or 
benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise,  agree- 
ment, grant,  bond,  covenant,  or  other  assurances  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever,  directly  or  indirectly, 
present  or  collate  any  person  to  any  benefice  with  cure  of  souls,  dignity, 
prebend,  or  'living  ecclesiastical,  or  give  or  bestow  the  same  for  or  in 
respect  of  any  such  corrupt  cause  or  consideration,  that  then  every  such 
presentation,  collation,  gift,  and  bestowing,  and  every  admission,  institu- 
tion, investiture,  and  induction  therefrom,  shall  be  utterly  void,  frustrate, 
and  of  none  effect  in  law ;  and  that  it  shall  and  may  be  lawful  to  and 
for  the  Queen's  Majesty,  her  heirs  and  successors,  to  present,  collate 
unto,  or  give  or  bestow  every  such  benefice,  dignity,  prebend,  and  living 
ecclesiastical  for  that  one  time  or  turn  only ;  and  that  all  and  every 
person  or  persons,  bodies  politic  and  corporate,  that  from  thenceforth 
shall  give  or  take  any  such  sum  of  money,  reward,  gift,  or  benefit, 
directly  or  indirectly,  or  that  shall  take  or  make  any  such  promise, 
grant,  bond,  covenant,  or  other  assurance,  shall  forfeit  and  lose  the 
double  value  of  one  year's  profit  of  every  such  benefice,  dignity,  pre- 
bend, and  living  ecclesiastical;   and  the  person  so  corruptly  taking, 
procuring,  seeking,  or   accepting   any   benefice,  dignity,  prebend,  or 
living,  shall  thereupon  and  from  thenceforth  be  adjudged  a  disabled 
person  in  law  to  have  or  enjoy  the  same  benefice,  dignity,  prebend, 
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*or  living  ecclesiastical."  And  the  8th  section  enacts,  that,  "  if  r^nan 
any  incumbent  of  any  benefice  with  cure  of  souls  do  or  shall  cor-  ^ 
roptly  reitign  or  exchange  the  same,  or  corruptly  take  for  or  in  respect 
of  the  resigning  or  exchanging  of  the  same,  directly  or  indirectly,  any 
pension,  sum  of  money,  or  benefit  whatsoever^  that  then,  as  well  the  giver 
as  the  taker  of  any  such  pension,  sum  of  money,  or  other  benefit  cor- 
ruptly, shall  lose  double  the  value  of  the  sum  so  given,  taken,  or  had ; 
the  one  moiety,  as  well  thereof  as  of  the  forfeiture  of  double  value 
of  one  year's  profit  before  mentioned,  to  be  to  the  Queen's  Majesty,  her 
heirs  and  successors,  and  the  other  moiety  to  him  or  them  that  will  sue  for 
the  same,  by  action  of  debt,"  &c.  Cope  v.  Rowlands,  2  M.  &  W.  157,t 
and  that  class  of  cases,(a)  show  that  a  contract  for  the  doing  of  a  thing 
which  is  prohibited  by  statute,  under  a  penalty,  is  illegal.  [Alderson, 
B. — What  is  the  benefit  here  ?]  The  giving  up  the  claim  against  the 
outgoing  incumbent  for  the  dilapidations  of  the  parsonage-house  and 
premises.  Every  incumbent  is  bound  to  keep  the  parsonage  or  vicarage- 
honse  and  premises  in  repair,  and  to  rebuild  even  though  they  be 
destroyed  without  any  default  on  his  part :  Sellers  v.  Lawrence,  Willes, 
413.  Here,  each  party  would  have  a  right  to  sue  the  other  for  dilapida- 
tions. In  Downes  v,  Craig,  9  M.  &  W.  166,t  two  clergymen,  being 
possessed  of  livings,  agreed  to  exchange  the  one  for  the  other,  with  the 
consent  of  their  respective  patrons,  and  the  livings  were  accordingly 
resigned  into  the  hands  of  the  bishop,  and  each  party  respectively  was 
inducted  into  the  other  of  them  :  there  was  no  specific  agreement  entered 
into  upon  the  subject  of  dilapidations,  but  it  was  found  that  neither 
party  at  the  time  contemplated  any  claim  for  dilapidations :  and  the 
Court  of  *Exchequer  held,  in  an  action  by  one  of  the  incumbents,  r^icono 
as  successor,  against  the  other,  for  dilapidations,  that  the  plain-  ^ 
tiff  was  entitled  to  recover.  Lord  Abinger  there  said :  ^'  It  might  be  a 
very  considerable  question,  whether,  if  a  contract  for  the  exchange  of 
livings  were  made  in  writing,  with  an  express  declaration  that  neither 
party  should  sue  the  other  for  the  dilapidations, — ^^if  one  party  said,  ^  If 
you  will  admit  me  to  your  living,  I  will  admit  you  to  mine,  and  I  will 
make  no  claim  for  dilapidations,' — it  would  not  amount  to  a  simoniacal 
contract,  and  so  would  be  void."  And  Parke,  B.,  said :  ^'  The  case  finds 
that  there  was  no  specific  agreement,  and  it  would  be  very  wrong  to 
infer  from  the  facts  stated  in  the  case  that  there  was  such  an  agreement ; 
and,  even  if  there  were,  I  cannot  help  concurring  in  the  doubt  which 
has  been  expressed  by  my  Lord,  whether  it  would  be  valid  and  binding. 
It  appears  to  me  to  savour  of  simony."  [Bramwell,  B. — Were  you 
not  bound  to  show  on  the  face  of  your  plea  that  the  agreement  was 
unlawful?]  The  question  is  whether  illegality  does  not  necessarily/ 
appear  on  the  face  of  the  plea.     It  is  submitted  that  it  does.     The  court 

(a)  See  them  coUected  in  Abbot  v.  Rodgen,  16  C.  B.  288  (B.  C.  L.  R.  yoI.  81),  and  io  Chappel 
•.  Baridfon,  ante^  p.  194. 
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below  assume  that  the  whole  of  the  circnmstances  are  not  set  in  the 
plea ;  and  hence  they  conclude  that  it  was  consistent  therewith  that 
there  was  a  conjfcract  between  the  parties  not  tainted  with   simonj. 
[WiGHTMAN,  J. — Suppose  the  dilapidations  were  valued  on  an  exchange 
of  livings,  and  each  amounted  to  lOOZ.,  might  not  the  parties  mututllj 
agree  not  to  call  upon  each  other  to  repair  ?]     That  wonld  be  a  void 
agreement.     [Alderson,  B. — The  benefit  contemplated  by  the  statute 
must  be,  not  an  avoidance  of  litigation,  but  something  of  a  pecuniary 
nature.]     The  chaplain  of  a  district  school  would  not  be  subject  to 
dilapidations,  like  a  rector,  a  vicar,  or  a  perpetual  curate.     Giving  up 
on  his  part  a  claim  against  the  other  party  for  dilapidations  surely  would 
♦aQQl  ^®  conferring  a  pecuniary  benefit.     Further,  the  seventh  *plea, 
-*  it  is  submitted,  is  bad  upon  exactly  the  same  ground  as  that  on 
which  the  court  below  held  the  ninth  plea  to  be  bad.     A  cause  of  action 
being  once  vested  in  the  plaintiff,  it  could  only  be  released  btf  deed.    A 
right  to  arise  in  futuro  cannot  be  released :  Com.  Dig.  Relea^e^  (£.  1). 
This  is  an  accord  without  satisfaction.     [Pollock,  C.  B.— Why  may 
not  a  man  waive  a  right?     Might  not  the  outgoing  incumbent  give  up  a 
claim  to  emblements  ?j     That- would  be  accord  and  satisfaction.    [Cole- 
KIDGE,  J. — It  is  not  an  uncommon  thing  for  an  incoming  incumbent  to 
forbear  to  enforce  his  claim  for  dilapidations.     Pollock,  C.  B. — ^The 
renl  question  is  whptlier  or  not  the  bargain  is  simoniacal.]     That,  no 
doubt,  is  the  substantial  question.     [EuLE,  J. — Do  you  find  nothing 
upon  the  subject  in  the  ecclesiastical  writers  ?]    Nothing.     If  not  ap- 
pearing that  there  were,  or  could  be,  any  dilapidations  on  the  other  side, 
how  can  the  court  consistently  assume  that  the  dilapidations  on  both 
sides  were  equal  ? 

T.  Chambers  (with  whom  was  Channelly  Serjt.),  contr&,  was  not  called 
upon*. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  in  this  case  must  be  affirmed.  We.  think  there 
is  no  distinction  in  the  mode  of  construing  a  plea,  whether  it  comes 
before  the  court  upon  a  motion  for  judgment  non  obstante  veredicto,  or 
upon  a  demurrer.  In  either  case  the  plea  is  to  receive  a  fair  and  rea- 
sonable construction :  but,  where  there  is  ambiguity,  the  construction 
should  be  most  strongly  against  the  party  pleading,  inasmuch  as  it  is 
incumbent  on  him  to  make  it  clea^^.  Now,  what  is  the  seventh  plea  here  ? 
It  is,  that,  whilst  the  defendant  was  rector  of  Caldecot  and  vicar  of 
Newnham,  as  in  the  declaration  mentioned,  the  plaintiff  was  chaplain  of 
*inm  ^^^  *Central  London  District  School,  and  that  the  plaintiff  and 
^  the  defendant  thereupon,  with  the  consent  of  their  respective 
patrons  and  diocesans,  agreed  to  exchange  their  respective  living?  w 
their  then  state  and  condition^  ^*  and  that  the  plaintiff  should  not  call 
upon  the  defendant  to  pay  for  the  repairs  in  the  declaration  mentioned, 
or  for  any  or  either  of  them  ;"  that  the  said  exchange  was  afterwards,  in 
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parsuance  of  the  said  agreement,  carried  into  effect;  and  that  the  plain- 
tiff thus,  and  not  otherwise^  became  successor  of  the  defendant  in  the 
said  rectory  and  vicarage  as  in  the  declaration  mentioned.  In  Downes 
V.  Craig,  9  M.  &  W.  166,t  the  agreement  which  the  defendant  sought  to 
Bet  np  as  exonerating  him  from  liability  for  dilapidations,  was  pleaded 
in  similar  terms,  but  omitting  the  words  within  turned  commas.  Issue 
being  joined  on  that  plea,  the  jury  found  there  was  no  such  agreement. 
The  court  did  not  say  that  that  agreement,  which  is  amplified  by  the 
language  of  this  plea,  if  found  by  the  jury  to  have  been  made,  would 
necessarily  have  been  a  simoniacal  and  void  agreement.  Here,  the  jury 
found  the  reverse  of  what  was  found  in  Downes  v.  Craig :  they  found 
that  there  was  such  an  agreement  as  alleged  in  the  plea.  It  is  true, 
Lord  Abinger  threw  out  a  doubt  whether  if  a  contract  for  exchange  of 
liTings  were  made  in  writing,  with  an  express  declaration  that  neither 
party  should  sue  the  other  for  the  dilapidations,  it  would  not  amount  to 
a  simoniacal  contract,  and  so  would  be  void, — a  doubt  in  which  Parke, 
B.,  and  Rolfe,  B.,  expressed  their  participation.  But,  upon  considera- 
tion, we  are  all  of  opinion  that  such  an  agreement  would  by  no  means 
fkece%9arily  be  simoniacal.  Many  reasons  might  be  suggested, — and 
many  were  suggested  when  the  case  was  bef6re  the  court  below, — why 
BQch  an  agreement  should  be  the  most  fair  and  righteous  agreement  that 
conld  be  made  between  the  *parties.  The  dilapidations  on  either  r-i^An.-^ 
side  might  have  been  equivalent  or  nearly  so,  or  they  might  have  '■ 
been  so  trifling  and  insignificant  as  to  make  it  not  worth  while  to  incur 
the  expense  of  a  valuation  on  either  side.  If  there  were  anything  in  the 
facts  to  make  the  agreement  necessarily  simoniacal,  the  plea  should  have 
so  alleged.  That,  however,  does  not  necessarily  or  in  any  way  appear 
upon  the  face  of  the  plea;  and  therefore  we  think  the  judgment  of  the 
Court  of  Common  Pleas  must  be  affirmed.    '  Judgment  affirmed. 
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The  Judges  who  usually  sat  in  Banco  in  this  Term  were:- 
Jbryis,  C.  J.  Williams,  J. 

CrBSSWBLL,  J.  WiLLSS,  J, 


MEMORANDA. 

William  Ballantinb,  Esq.,  of  the  Inner  Temple,  and  John  Hamffirej« 
Parry,  Esq.,  of  the  Middle  Temple,  having  been  called  to  the  degree  of 
the  coif  in  the  course  of  this  Term,  appeared  at  the  Bar  of  the  Court, 
and  took  their  seats,  after  severally  counting  in  a  writ  of  dower  unde 
nihil  habet.(a) 

They  gave  rings  with  the  following  mottos, — ^the  former,  "  Jacta  est 
alea,"  the  latter,  "  Spe  et  fide." 

(a)  ThU  oenmooy  ia  disponMd  with  when  the  pMij  U  oaUed  by  writ  israed  io  rteatioA. 
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*In  the  Matter  of  EDMUND  GARBETT.     May  22.    [*403 

In  tbe  year  1847,  A.  was  fonnd  guiltj  of  forgery,  but  judgment  wns  respited  on  the  groand  thnt 
the  jadge  had  reeeived  evidence  which  was  inadmissible,  vis.  admissions  which  the  prisoner 
hsd  been  eompeUed  to  make  when  under  examination  as  a  witness  in  an  action  in  the  Court  of 
Queen's  Bench ;  and  he  in  eooeeqnence  received  a  free  pardon.  In  1848,  A.  was  struck  off  the 
roll  tor  perjury  in  an  affidavit  of  increase: — The  court  refused  in  1856  to  readmit  him  to  tho 
roll,  althoQ|^  he  prodaoed  very  strong  affidavits  and  testimonials  as  to  his  conduct  since  1849. 

In  Michaelmas  Term,  1849,  Mr.  Edmund  Garbett,  an  attorney  residing 
and  carrying  on  business  at  Dawley,  in  the  county  of  Salop,  was  struck 
off  the  roll  of  attorneys  of  this  court,  at  the  instance  of  the  defendant 
in  a  cause  of  Harcourt «.  Dickson,  on  the  ground  that  he  (Oarbett), 
being  the  attorney  in  tbe  cause,  procured  the  plaintiff  to  make,  and  him- 
self joined  in  making,  an  affidavit  as  to  payments  made  to  witnesses  for 
their  expenses,  which  he  knew  to  be  false.  He  was  afterwards,  at  the 
instance  of  the  Incorporated  Law  Society,  struck  off  the  roll  of  the  other 
courts  of  common  law,  and  also  off  the  roll  of  the  Court  of  Chancery. 
In  Easter  Term  last, 

Whately  moved  for  a  rule  to  show  cause  why  Mr.  Oarbett  should  not 
be  restored  to  the  roll  of  this  court.  The  application  was  founded  upon 
an  affidavit  of  Mr.  Garbett,  stating  how  he  had  supported  himself  and 
family  since  his  removal  from  the  roll,  and  that  he  had  ever  since  con- 
ducted himself  with  strict  honour  and  propriety,  and  professing  to  ex- 
plain some  of  the  grounds  upon  which  the  charge  against  him  had  rested, — 
fortified  by  affidavits  and  by  memorials  signed  by  a  great  many  persons 
(to  the  number  of  about  one  hundred  and  fifty),  consisting  of  magistrates, 
barristers,  solicitors,  merchants,  and  others,  who  professed  some  of  them 
to  have  known  him  upwards  of  twenty-five  years,  and  who  testified  to 
the  general  correctness  of  his  conduct,  and  vouched  him  as  being  in  their 
judgment  a  fit  and  proper  person  to  be  restored  to  the  roll. 

He  submitted,  that,  however  reprehensible  or  criminal  the  conduct  of 
Mr.  Garbett  had  been,  the  punishment  *he  had  undergone,  his 
subsequent  good  conduct,  and  the  very  satisfactory  testimonials  he 
now  produced,  should  be  considered  sufficient  to  atone  for  and  induce 
the  court  to  pardon  his  offence ;  and  that,  for  a  single  solitary  act  of 
misconduct,  he  ought  not  to  be  doomed  to  perpetual  deprivation,  or  his 
wife  and  family  reduced  to  beggary  by  his  being  shut  out  from  the  exer- 
cise of  his  professional  talents.  [Cresswell,  J. — Was  not  this  person 
convicted  of  forgery  ?  I  have  a  recollection  that  an  attorney  named 
Oarbett  was  compelled  by  Lord  Denman  to  answer  certain  questions 
which  were  put  to  him  as  a  witness  in  a  cause,  and,  upon  his  answers 
thereto,  was  committed  for  trial  and  convicted  of  forging  an  acceptance 
to  a  bill  of  exchange ;  and,  upon  argument  before  the  Court  of  Criminal 
Appeal,  the  majority  of  the  judges  held  that  he  had  been  improperly 
convicted,  inasmuch  as  the  confession  of  his  guilt  was  unduly  extorted 
from  him ;  and  he  in  consequence  received  a  free  pardon.  That  matter 
was  not  brought  before  tbe  court  when  Mr.  Garbett  was  struck  off  the 


[*404 


404:  IN  RE  GARBETT.    T.  T.  1856. 

roll  in  Michaelmas  Term,  1849,  though  it  must  have  taken  place  at  an 
earlier  period.]  It  does  not  appear  from  the  aflSdavits  which  are  before 
the  court,  that  the  applicant  is  the  same  individual. 

Hodgson^  who  was  instructed  by  Mr.  Maugham,  the  secretary  of  the 
Incorporated  Law  Society,  to  oppose  the  application,  stated  that  he  was 
instructed  (though  he  had  no  affidavit  of  the  fact),  that  the  applicant 
was  the  person  who  was  convicted  and  afterwards  pardoned  in  the 
manner  mentioned  by  Cresswell,  J.  [Jbrvis,  C.  J. — I  think  we  onght 
to  have  an  affidavit 'of  the  fact;  and  I  also  think  the  society  owes  it  to 
the  court  to  explain  why  this  matter  was  not  brought  before  it  on  the 
motion  for  striking  Mr.  Garbett  oif  the  roll.  The  society  has  a  duty  to 
*40'il  P®^^*^^^  towards  the  profession  :  but  the  court  is  not  *to  be  bound 
-•  by  their  exercise  of  discretion  as  to  the  manner  in  which  that 
duty  is  to  be  performed.  The  rule  must  be  enlarged  until  next  term, 
in  order  that  the  necessary  information  may  be  affordedl] 

Hodgson  now  produced  an  affidavit  identifying  Mr.  Garbett,  the  ap- 
plicant, as  the  person  who  was  convicted  of  forgery;  and  stating  that 
the  conviction  took  place  at  the  Central  Criminal  Court  on  the  15th  of 
May,  1847  (as  appeared  by  the  certificate  of  the  clerk  of  the  arraigns), 
and  stating  the  appeal,  and  the  subsequent  pardon.(a)  He  also  pro- 
duced an  affidavit  of  Mr.  Maugham,  showing,  that,  in  abstaining  from 
bringing  that  conviction  before  the  court  at  the  time  it  took  place,  the 
council  of  the  Incorporated  Law  Society  acted  upon  the  advice  and  opi- 
nion of  their  counsel,  the  late  Mr.  Fred.  Robinson,  who  conceived,  that, 
inasmuch  as  the  court  of  appeal  had  decided  the  conviction  to  have 
been  improper,  and  Mr.  Garbett  had  received  Her  Majesty's  pardon,  it 
would  not  be  right  by  a  collateral  proceeding  to  deprive  him  of  the 
benefit  of  the  court's  judgment  and  the  crown's  clemency.(6) 

(a)  See  the  case  reported  in  2  Car.  k  K.  474  (E.  C.  L.  R.  yoL  ei}|  1  Den.  C.  C.  236. 

{h)  The  opinion  of  Mr.  Robinson  was  as  follows : — 

**  The  judgment  having  been  respited,  Garbett  has  not  in  point  of  law  been  coDrieted,  theegli 
a  verdict  of  gnilty  passed  against  him :  it  is  the  judgment  of  the  court,  following  up  the  verdict 
of  the  jury,  which  constitutes  the  conviction.  The  consequence  of  this  is,  that  Garbett  canDOt* 
I  tiiink,  be  proceeded  against  on  either  of  the  two  grounds  upon  which  the  Court  of  Queen's 
Bench  is  accustomed  to  interfere  in  these  oases, — that  is,  either  as  a  person  convict,  or  as  a  paity 
accused  and  called  upon  to  answer  the  charge  by  his  affidavit  The  Law  Society  rightly  prefen 
the  former  course,  where  the  facts  admit  of  it,  because  it  then  becomes  unnecessary  to  bring  the 
special  facts  of  the  case  forward  on  affidavit.  But,  as  Garbett  has  not  been  convicted,  and,  if  be 
had  been,  has  been  pardoned,  I  cannot  think  the  proceedings  against  him  at  the  Central  Criminal 
Court  can  properly  be  made  the  foundation  of  any  penal  proceeding  against  him.  The  effect 
of  the  pardon  is  (as  the  old  books  lay  it  down),  to  make  a  *new  man'  of  the  person,  so  far  as 
even  to  cure  the  taint  of  blood  as  to  afterbom  offspring.  On  the  other  hand,  if  the  sodetj 
should  move  the  court  against  Garbett  on  the  ground,  not  of  the  conviction,  but  of  his  having 
in  fact  committed  forgery,  it  does  not  appear  that  the  society  is  in  possession  of  such  facts,  te 
be  yerified  by  affidavit,  as  would  make  out  the  case  against  him,  without  calling  in  aid  his  own 
confession,  made  under  circumstances  open  certainly  to  the  same  exception,  and  which  no  single 
court  would,  I  think,  be  disposed  to  act  upon,  after  the  difference  of  opinion  prevailing  on  the 
point  in  the  highest  criminal  court  of  appeal.  I  think,  therefore,  that  the  society  is  not  in  a 
condition  to  make  the  motion  with  success. 

"  It  is  remarkable  that  there  is  a  statute  still  unrepealed,  by  which  an  attorney  praotiaiag 
after  a  conviction  for  forgery,  is  liable  to  be  proceeded  against  snmmarily,  and  subjected  to 
transportation.    See  12  G.  1,  o.  29a  >•  ^" 
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*The  statute  12  G.  1,  c.  29,  s.  4,  which  is  unrepealed,  shows,  p^j^a/j 
that,  in  the  opinion  of  the  legislature,  a  person  who  is  convicted  *- 
of  forgery  or  perjury  is  unfit  to  be  permitted  to  jfractiae  as  an  attorney. 
That  section,  '^  for  avoiding  the  great  mischiefs  and  abuses  which  arise 
from  infamous  and  wicked  persons  already  convicted  of  wilful  perjury 
or  forgery  practising  as  attorneys  or  solicitors  in  courts  of  law  and 
equity,"  enacts,  "that,  if  any  person  who  Tiath  been  or  who  shall  be 
convicted  of  forgery,  or  of  wilful  and  corrupt  perjury,  or  subornation 
of  perjury,  or  common  barratry,  shall  act  or  practise  as  an  attorney  or 
solicitor  or  agent  in  any  suit  or  action  brought  or  to  be  brought  in  any 
court  of  law  or  equity  within  that  part  of  Great  Britain  called  England, 
the  judge  or  judges  of  the  court  where  such  suit  or  action  is  or  shall  be 
brought,  shall,  upon  complaint  or  information  thereof,  examine  the  mat- 
ter in  a  summary  way  in  open  court ;  and  if  it  shall  appear  to  the  satis- 
faction of  such  judge  or  judges  that  the  person  complained  of,  or  against 
whom  such  information  shall  be  given,  hath  oiFended  *contrary  r^^n-r 
to  this  act,  such  judge  or  judges  shall  cau$e  such  oifender  to  be  ^ 
transported  for  seven  years  to  some  or  one  of  His  Majesty's  colonies  or 
plantations  in  America,  by  such  ways,  means,  and  methods,  and  in 
such  manner,  and  under  such  pains  and  penalties  as  felons  in  other 
cases  are  by  law  to  be  transporteds*'  The  circumstance  of  Garbett*s 
conviction  not  being. sustained,  in  consequence  of  the  reception  by  the 
learned  judge  who  tried  him  of  evidence  which  ought  not  to  have  been 
received,  in  no  degree  diminishes  his  moral  guilt  and  infamy.  The 
grounds  upon  which  this  court  proceeded  on  the  occasion  which  is  now 
brought  under  review,  appear  from  the  judgment  delivered  by  Wilde, 
C.  J.,  on  making  the  rule  absolute,  in  which  he  says :  "  The  charge 
made  against  Mr.  Garbett  was,  that,  upon  a  taxation  of  costs  which 
took,  place  in  a  cause  of  Harcourt  v.  Dickson,  on  the  28th  of  April, 
1849,  an  aflSdavit  was  exhibited  to  the  master,  made  by  the  plaintiff 
and  by 'Mr.  Garbett,  in  which  affidavit  the  plaintiff  swore  that  he  had 
paid  and  earned  to  be  paid  certain  payments  specified  to  eleven  wit- 
nesses whose  names  are  stated  in  the  affidavits ;  and  the  charge  is,  that 
the  payments  alleged  in  that  affidavit  to  have  been  made,  have  since 
been  discovered  to  be  much  smaller  than  those  stated  in  the  affidavit, 
and  that  in  truth  all  that  had  been  paid  was  paid  by  Mr.  Garbett' and 
his  clerk,  and  it  does  not  appear  that  the  plaintiff  made  any  one  pay- 
ment; and  it  is  charged  against  Mr.  Garbett  that  he  caused  this 
affidavit  to  be  made  and  used,  knowing  it  to  be  false,  for  the  purpose 
of  procuring  an  excessive  allowance  in  respect  of  costs.  The  applica- 
tion is  made  on  the  affidavits  of  eight  of  the  witnesses :  two  cannot  be 
found,  and  one  has  refused  to  make  an  affidavit,  stating  as  his  reason 
that  he  does  not  choose  to  become  a  party  to,  or  to  be  mixed  up  in,  any 
proceeding  against  Mr.  Garbett.  Cause  was  shown  against  the  rule  on 
the  affidavits  of  *Mr.  Garbett,  Mr.  Wood  (who  had  formerly  been  r^j^Ao 
clerk  to  Mr.  Garbett,  and  who  gave  Mr.  Garbett  assistance  in  ^ 
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preparing  this  cause  for  trial,  and  who  had  rarions  commnnicstions  with 
the  plaintiff),  and  Homffraj  and  Phillips  (two  of  the  present  clerks  of 
Mr.  Garbett),  and  Mr.  Griffiths."     And,  after  going  minutely  through 
the  several  affidavits  filed  in  support  of  the  motion,  as  well  as  those  in 
answer,  he  observes,-^-^^  On  the  whole,  it  seems  that  Mr.  Garbett  had 
no  reason  to  believe  that  the  affidavit  was  true ;  but  on  the  contrary, 
the  presumption  and  inference  from  his  conduct  antecedent  to  the  afi* 
davit,  is,  when  he  makes  the  plaintiff  say  that  he  paid  or  eatued  to  be 
paidy  to  withhold  that  security  which  the  court  requires  for  the  safetj 
of  its  suitors, — the  oath  of  the  party.     Mr.  Garbett  swears  to  no  pay- 
ment :  he  is,  therefore,  safe  in  respeet  of  any  charge  of  that  sort.    The 
court  expects  an  affidavit  of  increase  of  costs  which  shall  give  the  secu- 
rity of  an  oath  that  the  payments  have  in  truth  been  made ;  and  this 
affidavit  withholds  that  security.     The  payments  charged  to  have  been 
made  appear  to  be  excessive ;  and,  looking  at  all  the  facts  that  occur 
before  taxation,  it  does  not  appear  at  all  probable  that  Mr.  Garbett 
expected  that  those  payments  were  made.     Look  at  his  conduct  afte^ 
wards,  and  see  what  the  just  inference  from  that  conduct  is.     It  is, 
that,  knowing  that  he  had  procured  the  plaintiff  to  make  a  false  affida- 
vit, he  sought  to  provide  himself  with  a  document  which  would  be  cal- 
culated to  impose  on  the  court  the  belief  that  the  plaintiff  had  made 
those  payments:  the  receipts,  therefore,  are  all  ante-dated.     It  seems 
to,  me, — and  my  Brothers  Coltman,  Maule,  and  Cresswell,  who  have 
read  and  considered  the  affidavits  with  as  much  anxiety  as  I  have 
done,  and  agree  in  the  conclusion  at  which  I  have  arrived, — that  the 
charge  is  established,  that  Mr.  Garbett  made  use  of  an  affidavit  which 
was  false,  and  false  to  his  own  knowledge,  for  the  purpose  of  imposing 
♦upon  the  officer  of  the  court.     Where  such  a  charge  is  estab- 
J  lished,  considering  the  difficulty  and  the  trouble  of  an  investiga- 
tion, after  taxation,  into  the  truth  of  an  affidavit  of  increase,  the  great 
opportunities  that  may  occur  for  imposition,  and  its  ruinous  results,  look- 
ing to  the  facility  with  which  such  a  fraud  can  be  committed,  the  diiS- 
culties  of  its  detection,  and  the  consequences  to  the  parties,  the  court 
has  but  one  duty  to  discharge,  and  that  is,  not  to  permit  a  man  having 
a  disposition  to  commit  a  fraud  of  that  description  to  profit  by  his  posi- 
tion as  an  officer  of  the  court.     It  is  the  imperative  duty  of  the  court 
to  protect  the  public  by  the  removal  of  such  ^  person  from  the  roH. 
We  are  therefore  of  opinion  that  the  rule  should  be  made  absolute." 
The  simple  question  for  the  court  to  decide  is,  whether  one  who  has  beet 
convicted  of  perjury  and  subornation  of  perjury ^  and  who  by  his  owi 
admission  has  been  guilty  of  forgery^  is  a  fit  and  proper  person  to  be 
permitted  to  exercise  the  iihportant  and  responsible  functions  of  an 
attorney.     [Jervis,  C.  J. — Mr.  Whateley  says  Mr.  Garbett  has  snfr 
ciently  expiated  his  offence  by  seven  years'  suspension ;  and  that  Ub 
subsequent  conduct  has  been  blameless.]    The  removal  of  ui  attonej 
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from  the  roll,  or  refusal  to  readmit  him,  is  not  in  the  nature  of  punish- 
fflent,— Stephens  v.  Hill,  10  M.  k  W.'  28,t  1  DowL  N.  S.  669,— but  for 
the  purpose  of  withholding  from  him  the  power  to  work  mischief.     The 
question  is,  whether  the  court  can  see  any  satisfactory  reason  for  the 
readmission  of  such  a  person  as  Mr.  Garbett  is  shown  and  admitted  to 
be.    In  Ex  parte  Brounsall,  2  Cowp.  829,  an  application  having  been 
made  to  strike  Brounsall  off  the  roll  of  attorneys  of  the  Court  of  King's 
Bench,  he  having  been  convicted  of  stealing  a  guinea,  for  which  offence 
he  received  sentence  to  be  branded  in  the  hand,  and  to  be  confined  in 
the  house  of  correction  nine  months, — the  Solicitor-General  showed 
cause,  *urging  that  the  conviction  took  place  five  years  ago,  since  p^ ,  -  ^ 
which  time  no  misconduct  whatever  could  be  imputed  to  the  party :  *- 
that,  having  received  the  benefit  of  clergy,  and  having  been  branded  in 
the  hand,  it  operated  as  a  statutable  pardon,  and  therefore  to  comply 
with  the  application  would  be  to  punish  Brounsall  a  second  time  for  the 
same  offence, — citing  Serle  v.  Williams,  Hob.  288,  where  it  was  held 
that  a  clergyman  could  not  be  deprived  for  a  felony  for  which  he  had 
received  the  benefit  of  clergy.    But  Lord  Mansfield  said, — "This  appli- 
cation is  not  in  the  nature  of  a  second  trial  or  a  new  punishment.     Bat 
the  question  is,  whether,  after  the  conduct  of  this  man,  it  is  proper  that 
he  should  continue  a  member  of  a  profession  which  should  stand  free 
from  all  suspicion.    Suppose  he  had  been  a  justice  of  peace,  the  convic- 
tion itself  would  not  remove  him  from  the  commission :  but,  could  there 
be  a  doubt  that  he  ought  to  be  struck  out  of  the  commission  ?    As  at 
present  advised,  I  am  of  opinion,  without  any  doubt,  that  the  rule 
should  be  made  absolute.    But,  as  it  is  for  the  dignity  of  the  profession 
that  a  solemn  opinion  should  be  given,  we  will  take  an  opportunity  of 
mentioning  it  to  all  the  judges."     And,  on  a  subsequent  day,  his  Lord- 
ship said  :  '*  We  have  consulted  all  the  judges  upon  this  case^  and  they 
are  unanimously  of  opinion  that  the  defendant's  having  been  burnt  in 
the  hand  is  no  objection  to  his  being  struck  off  the  roll.     And  it  is  on 
this  principle  that  he  is  an  unfit  person  to  practise  as  an  attorney.     It 
is* not  by  way  of  punishment:  but  the  court  in  such  cases  exercise  their 
discretion  whether  a  man  whom  they  have  formerly  admitted  is  a  proper 
person  to  be  continued  on  the  roll  or  not.     Having  been  convicted  of 
felony,  we  think  the  defendant  is  not  a  fit  person  to  be  an  attorney." 

Dowde9well  (with  whom  was  WhaUley)^  in  support  of  *the  rule.  rn^A^-^ 
— ^Mr.  Garbett'i^  application  to  be  restored  to  the  exercise  of  his  ^ 
profession  ought  not  to  be  affected  by  his  conviction  upon  the  charge  of 
forgery,  which  conviction  was  obtained  by  the  extortion  of  an  admis- 
sion from  him  under  a  threat  of  imprisonment*  The  court  of  appeal 
irery  properly  decided  that  evidence  thus  obtained  was  not  to  be  relied 
on:  and,  the  conviction  having  been  quashed,  and  a  free  pardon  granted, 
such  conviction  ought  to  be  considered  as  having  never  taken  place ;  ' 
and,  8$  it  could  not  with  propriety  have  been  made  the  foundation  of  an 
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application  to  strike  him  off  the  roll,  so  it  ought  not  to  be  now  arged  u 
a  ground  for  refusing  to  readmit  him.  As  to  the  rest,  taking  into  con- 
sideration Mr.  6arbett*s  conduct  since  the  rule  in  question  was  pro- 
nounced, and  the  satisfactory  testimonials  given  to  him  by  so  many 
persons  of  respectability  and  position,  and,  considering  the  amount  of 
punishment  he  has  already  undergone,  it  is  submitted  that  he  has  made 
ample  reparation  and  atonement  to  society,  to  the  profession,  and  to  the 
court,  for  the  offence  of  which  he  admits  himself  to  have  been  guilty, 
and  from  the  consequences  of  which  he  ventures  to  hope  that  his  peni- 
tence may  induce  the  court  to  relieve  him.  [Jbrvis,  C.  J. — Those  who 
testify  so  strongly  in  Mr.  Garbett's  favour,  and  who  profess  to  have 
known  him  for  a  long  series  of  years,  could  not  have  known  him  veiy 
well,  seeing  that  they  were  ignorant  (for,  so  we  must  suppose  them  to 
have  been)  of  so  remarkable  a  passage  in  his  life  as  his  conviction  for 
forgery !]  It  may  well  be  that  that  fact  had  not  come  to  their  know- 
ledge. Besides,  most  of  them  speak  only  as  to  Mr.  Garbett's  conduct 
since  the  year  1849.  In  The  King  v.  Greenwood,  1  W.  Bla.  222,  where 
an  attorney  had  been  two  years  before  struck  off  the  roll  for  malprac- 
tice, the  court  say, — "  The  striking  off  the  roll  is  not  to  be  understood 
*d1 91  ^  ^  perpetual  disability,  but  is  sometimes  only  meant  as  a  *pan- 
-^  ishment,  and  may  be  considered  in  the  light  of  a  suspension  only, 
if  the  court  sees  cause."  And  in  Yaughan's  case,  and  Fortune's  case, 
two  years'  suspension  was  considered  to  be  a  sufficient  pifnishment  to 
be  inflicted  upon  attorneys  who  had  been  guilty  of  perjury. 

Jervis,  C.  J. — I  am  of  opinion  that  there  is  no  pretence  for  this 
application.  It  is  not  now  sought  to  strike  Mr.  Garbett  off  the  roU  of 
attorneys  of  this  court,  or  to  suspend  him  from  practising  as  an  attorney, 
for  any  alleged  malpractice  or  misconduct.  But  the  question  is,  whether, 
he  having  already  been  removed  from  the  roll  for  an  offence  of  the  most 
grave  and  serious  character,  we  ought  to  be  called  upon  to  restore  him, 
and  so  to  invest  him  with  a  power  and  authority  which  in  my  opinion 
would  make  him  a  most  dangerous  individual.  It  appears,  that,  in  the 
year  1847,  he  was  tried  and  found  guilty  of  forgery,  and  that  he  after- 
wards received  a  free  pardon,  because  a  portion  of  the  evidence  which 
led  to  his  conviction  consisted  of  admission^  made  by  him  under  circum- 
stances, that,  in  the  opinion  of  the  court  of  appeal,  rendered  them  legally 
inadmissible.  But,  notwithstanding  that  conviction  was  quashed,  and 
notwithstanding  the  pardon  accorded  to  him  in  consequence,  there  was 
abundant  evidence  to  show  that  Garbett  really  was  guilty  of  the  crime 
laid  to  his  charge.  Are  we,  under  these  circumstances,  now  to  say  that 
this  person  is  one  to  whom  we  can  safely  and  properly  give  authority  to 
practise  as  an  attorney  of  this  court  ?  We  start  with  the  knowledge, 
derived  from  the  best  possible  source,  viz.  his  own  confession,  that  he 
has  been  guilty  of  forgery  :  and  this  court  has  adjudged  him  guilty  of 
perjury  and  subornation  of  perjury  for  the  fraudulent  purpose  of  putting 
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into  his  own  pocket  money  to  which  he  was  not  justly  entitled.  This, 
therefore,  is  an  application  for  re-admission  of  a-  person  confessedly 
♦guilty  of  forgery,  and  adjudged  to  be  guilty  of  perjury ;  and  the  ^^ .  ^  « 
main  ground  of  the  application  is,  that  he  has  already,  by  being  *■ 
seven  years  off  the  roll,  suffered  punishment  enough  for  his  delinquency. 
It  seems  to  me  that  we  should  be  guilty  of  the  greatest  possible  derelic- 
tion of  our  duty,  if  we  were  to  readmit  a  man  so  tainted  with  crimes 
which  of  all  others  are  the  most  calculated  to  engender  suspicion  and 
distrust.  Another  ground  upon  which  we  have  been  strongly,  almost 
pathetically,  urged  to  deal  mercifully  with  Mr.  Garbett,  is,  that  he  has 
a  wife  and  family  dependent  upon  him  for  support,  and  that  these  will 
be  the  principal  sufferers  from  th^  failure  of  this  motion.  That,  un- 
doubtedly, is  a  circumstance  which  we  cannot  but  regard  with  the 
deepest  commiseration  and  regret.  But,  at  the  same  time,  it  must  be 
observed  that  a  wife  and  family  have  always  been  considered  as  gua- 
rantees to  society  that  a  man  will  conduct  himself  w;ith  honour  and 
integrity  in  his  dealings  with  the  world :  and  we  must  not  lose  sight  of 
the  fact,  that,  in  permitting  ourselves  to  be  influenced  by  considerations 
of  that  sort  to  extend  mercy  to  Mr.  Garbett,  we  should  be  running  the 
risk  of  doing  the  greatest  possible  injury  and  injustice  to  the  public. 
Upon  the  whole,  giving  its  due  weight  to  all  that  has  been  urged  on  his 
behalf,  I  think  I  should  be  almost  as  criminal  as  the  applicant  himself 
if  I  were  to  yield  to  this  application.     The  rule  must  be  discharged. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  We  are  asked  to 
readmit  as  an  attorney  on  the  roll  of  this  court  a  person  who^it  is  con- 
ceded was  deservedly  removed  from  it  for  one  of  the  greatest  offences 
of  which  as  an  officer  of  the  court  he  could  be  guilty.  I  think  we  could 
not  with  decency  do  such  an  act  of  grace,  even  if  the  offence  for  which 
Mr.  Garbett  was  struck  off  the  roll  was  the  only  offence  of  which  he  had 
been  *guilty.  But  we  are  also  asked  to  shut  our  eyes  to  the  fact  r^c^-i  j. 
that  this  man  had  previously  been  guilty  of  forgery.  Now,  it  is  *- 
clear  to  my  mind  that  Mr.  Garbett  was  convicted  of  forgery  upon  evi- 
dence which  ought  not  to  have  been  received,  and  therefore  that  that 
conviction  was  properly  quashed.  But  it  is  equally  clear  that  he  was 
guilty  of  that  crime.  I,  therefore,  agree  with  my  Lord  in  thinking  that 
we  should  be  guilty  of  a  very  gross  dereliction  of  our  duty,  if,  by 
replacing  this  man  upon  the  roll  of  attorneys,  we  were  to  put  him  in  a 
position  to  exert  his  talents  to  the  possible  detriment  of  the  public. 

WiLLBSy  J.,  concurring,  Rule  discharged. 
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THE  CORK  AND  YOUGHAL  RAILWAY  COMPANY  v. 

PATERSON.     June  6. 

Two  MmipanMs  ]Mvposmg  to  oonstnict  nilw»jB  which  woald  neeetrarily  iDtetfero  with  mA 
other,  their  respective  sabecribers'  agreements  empowered  the  respective  managing  committee^ 
or  directors  "  to  demise  or  sell  the  andertaking,  or  any  part  thereof,  or  to  amalgamaie  li« 
aame,  or  any  pnrt  thereuf,  wftk  anjr  oiker  railway  or  railways,"  Ao.  la  panoanoe  of  Hw 
powers  thus  conferred  opon  them,  the  directors  of  the  two  companies  agreed  to  amalgamstt 
and  to  form  one  united  company,  and  this  agreement  was  carried  into  effect  by  reiolutiou 
made  at  board  meetings  of  the  respective  committees,  and  by  a  deed  executed  by  a  eon- 
potent  number  of  the  directors  of  each  company : — 

Held,  that  the  power  to  amalgamate  was  vested  in  the  two  boards,  and  thai  tfaoie  poweit  wen 
well  and  effeciively  exercised ;  and  that  the  company  so  united  or  amalgamated  might  mabtsia 
an  action  for  calls  against  a  shareholder  of  either  company  who  had  executed  the  pariiama- 
tary  contract  and  subscribers'  agreement. 

This  was  an  action  of  debt  brought  by  the  plaintiffs  to  recoTcr  the 
sum  of  lOOZ.  and  interest  from  the  10th  of  October,  1854.  i 

The  plaintiffs  are  incorporated  by  "  The  Cork  and  Waterford  Railway 
Act,  1846,"  9  &  10  Vict.  c.  cccxcvii.,  "The  Cork  and  Waterford  Rafl- 
way  Amendment  Act,  1851,"  14  &  15  Vict.  c.  xcv.,  and  "The  Cork 
and  Youghal  Railway  Act,  1854/'  17  &  18  Vict.  c.  ccvi. :  and  those 
♦11  f{l  *^^^^  '^  *^^  usual  way  embody  the  provisions  of  the  three  general 
-*  railway  acts,  viz.  "  The  Companies  Clauses  Consolidation  Act, 
1845,"  8  &  9  Vict.  c.  16,  "  The  Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  18,  and  "The  Railways  Clauses  Consolidation  Act,  1845, 
8  &  9  Vict.  c.  20 ;  all  which  acts  were  to  be  referred  to  as  part  of  the 
case. 

By  the  particulars  of  demand  endorsed  upon  the  writ  of  summons 
issued  in  this  action,  the  plaintiffs  claimed  100/.,  for  a  first  call  of  1^ 
per  share  made  by  the  company  upon  the  defendant  in  respect  of  one 
hundred  shares  of  which  he  was  the  holder,  payable  on  the  10th  of  Oc- 
tober, 1854,  with  interest  from  that  day  to  the  day  of  payment 

By  consent  of  the  parties,  and  by  a  judge's  order,  the  following  case 
was  stated  for  the  opinion  of  the  court,  without  pleadings,  under  the 
provisions  of  the  Common  Law  Procedure  Act,  1852,  15  k  16  Vict  e. 
76,  8.  42. 

In  the  year  1845,  the  Cork  and  Waterford  Railway  Company,  and 
the  Cork,  Midleton,  and  Youghal  Railway  Company  (proposed  to  ran 
in  part  through  the  same  district),  were  respectively  provisionally  regis- 
tered under  the  7  &  8  Vict.  c.  110.  Both  companies  were  projected  for 
the  purpose  of  making  the  lines  of  railway  mentioned  in  their  respeo- 
tive  subscription  deeds,  and  contemplated  an  application  to  parliament 
for  the  necessary  powers  in  the  session  of  1846* 

The  subscription  deeds  of  the  Cork  and  Waterford  Railway  Company 
consisted  of  the  usual  subscription  contract  and  subscribers'  agreement 

The  subscription  contract,  which  was  made  on  the  5th  of  May,  1845, 
between  the  several  persons  whose  names  and  seals  were  respectively 
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subscribed  and  affixed  in  the  schedule  thereander  written  of  the  first 
part,  and  John  Surrage  and  Augustus  Mason  (trustees  named  and  ap- 
pointed for  the  purpose  of  enforcing  and  giving  effect  to  the  covenants 
and  matters  thereinafter  contained),  of  *the  second  part, — wit-  r#^^g 
nessed,  that  each  and  every  of  them  the  said  several  persons 
parties  thereto  of  the  first  part,  for  himself  and  herself  respectively, 
and  for  his  and  her  heirs,  &c.,  but  90  as  to  be  liable  to  the  extent  only 
of  the  sum  or  amount  of  money  set  opposite  to  his  or  her  name  in  the 
said  schedule  thereto,  and  not  further  or  otherwise,  did  thereby  cove- 
nant, promise,  and  agree  with  and  to  Surrage  and  Mason,  their  execu- 
tors, &c.,  in  manner  following,  that  is  to  say,  that  each  and  every  of 
them  the  said  several  persons  parties  thereto  of  the  first  part  (together 
with  the  several  other  persons  who  had  set  their  names  and  affixed  their 
seals,  or  who  might  set  their  names  and  affix  their  seals,  to  two  certain 
other  indentures  respectively  bearing  even  date,  and  of  the  same  tenor, 
purport,  and  effect  with  those  presents),  had  subscribed  the  sum  set  op- 
posite to  his  or  her  name  in  the  said  schedule  thereto,  for  the  purpose 
of  making  and  establishing  a  railway  from  a  point  or  points  at  or  near 
Patrick's  Bridge,  in  the  city  of  Cork,  in  Ireland,  to  a  point  or  points  in 
or  near  to  the  city  of  Waterford,  with  branches  from  the  main  line  of 
the  said  intended  railway  to  a  point  or  points  at  or  near  Cove,  in  the 
county  of  Cork,  and  with  all  proper  approaches,  depots,  stations,  wharfs, 
works,  and  conveniences  connected  with  such  railway, — the  sail  railway 
to  be  called  **  The  Cork  and  Waterford  Railway,"  or  by  such  other 
name  or  names  as  might  at  any  time  thereafter  be  adopted  by  the  com- 
mittee or  directors  engaged  in  promoting  the  establishment  of  the  under- 
taking thereby  contemplated,  and  with  full  power  for  the  said  committee 
or  directors  from  time  to  tiipe  to  determine  upon  and  fix,  as  well  the 
eit^  or  spots  at  which  the  said  intended  railway,  or  any  branch  or 
branches  therefrom,  and  other  works  connected  therewith,  should  com- 
mence, as  also  the  sites  or  spots  at  which  the  same  Respectively  should 
terminate,  and  the  intermediate  courses,  routes,  or  lines  thereof 
•respectively,  and  also  from  time  to  time  to  alter  and  vary  the  ^^ .  -  - 
same  sites,  spots,  courses,  routes,  or  lines  respectively,  and  also  ^ 
to  demise  or  sell  the  said  intended  railway,  or  any  part  thereof,  and  also 
to  concur  in  and  sanction  auN  amalgamation  of  the  said  intended  railway, 
or  any  part  thereof,  with  any  other  railway  or  railways,  existing  or  pro- 
jected, and  to  purchase  or  take  a  lease  or  leases  of  any  other  railway  or 
railways,  and  to  abandon  any  part  or  parts  of  the  said  undertakings, 
and  also  to  make  applications  to  parliament  in  the  next  session  for  an 
act  or  acts  for  all  or  any  of  the  purposes  aforesaid,  or  to  confine  the 
applications  in  the  next  session  to  any  portion  of  the  said  undertaking, 
as  the  said  committee  or  directors  should  think  fit,  and  also  to  make  or 
renew  in  any  future  session  or  sessions  any  application  or  applications 
for  an  act  or  acts  for  all  or  liny  of  the  purposes  aforesaid :  and  the  in- 
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denture  further  witnessed  that  each  and  every  of  them  the  said  several 
persons  parties  thereto  of  the  first  part,  for  himself  and  herself,  and  his 
and  her  heirs,  &c.,  and  as  concerning  himself  and  herself  only,  and  his 
and  her  own  acts,  deeds,  and  defaults  respectively,  did  thereby  covenant, 
promise,  and  agree  with  and  to  Surrage  and  Mason,  their  executors,  ic, 
that  each  and  every  of  them  the  said  several  persons  parties  thereto  of 
the  first  part,  his  or  her  heirs,  &c.,  should  and  would  well  and  truly  pay 
or  cause  to  be  paid  the  amount  subscribed  by  him  or  her,  or  such  part 
thereof  as  should  not  have  been  paid  by  him  or  her  at  the  date  of  bis 
or  her  signature  to  those  presents,  within  three  years  from  the  date 
thereof,  in  such  sums  and  at  such  places  and  times  as  should  be  required 
by  any  act  or  acts  of  parliament  to  be  applied  for  as  aforesaid,  or  as  the 
directors  or  others  authorized  by  the  said  act  or  acts  should  lawfully 
direct  or  appoint. 

The  subscribers'  agreement,  which  was  made  on  the  same  5th  of  May, 
*4.1ft1  ^^^^>  between  the  several  persons  *whose  names  were  subscribed 

^  and  seals  afiSxed  in  the  schedule  thereto  of  the  first  part,  and 
John  Surrage  and  Augustus  Mason  (trustees  named  and  appointed  for 
the  purpose  of  enforcing  and  giving  eSFect  to  the  covenants  thereinafter 
contained,  of  the  second  part, — witnessed,  that  each  of  them  the  said 
several  persons  parties  thereto  of  the  first  part,  did  thereby,  for  himself 
and  herself,  and  his  and  her  heirs,  &c.,  and  so  far  only  as  related  to  his 
and  her  own  acts,  deeds,  and  defaults,  but  not  otherwise,  covenant^  pro- 
mise, and  agree  with  and  to  the  said  Surrage  and  Mason,  their  executors, 
&c.,  in  manner  following,  that  is  to  say,  that  each  and  every  of  them  the 
said  several  persons  parties  thereto  of  the  first  part  (together  with  the 
several  other  persons  who  had  set  their  names  and  aflSxed  their  seals,  or 
who  might  set  their  names  and  affix  their  seals  to  two  certain  other  in- 
dentures respectively  bearing  even  date,  and  of  the  same  tenor,  purport, 
and  effect  with  those  presents)  had  subscribed,  and  did  thereby  subscribe, 
the  sum  set  opposite  to  his  or  her  name  in  the  said  schedule  thereto,  for 
the  purpose  of  making,  establishing,  and  maintaining  a  railway,  with  all 
proper  works  and  conveniences  connected  therewith,  to  be  called  "  The 
Cork  and  Watcrford  Railway,*'  or  by  such  other  name  or  names  as  might 
at  any  time  or  times  be  adopted  by  the  managing  committee  or  directors 
for  the  time  being  of  such  intended  railway, — the  said  railway  to  com- 
mence at  a  point  or  points  at  or  near  Patrick's  Bridge,  in  the  city  of  Cork, 
and  to  terminate  'in  or  near  to  the  city  of  Waterford,  with  branches  from 
the  main  line  of  the  said  intended  railway  to  a  point  or  points  at  or  near 
Cove,  in  the  county  of  Cork,  and  to  a  point  or  points  at  or  near  Fer- 
moy,  in  the  said  county  of  Cork,  and  with  such  branch  or  branches  as 
the  said  committee  or  directors  may  from  time^o  time  determine  upon : 
that  the  said  several  persons  parties  thereto  of  the  first  part  did,  and 
♦4.1  QT  *®^^^  *^^  every  of  them  did  thereby  recognise  and  acknowledge, 

-^  nominate,  appoint,  and  declare  certain  persons  (naming  them)  aa 
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the  managing  committee  or  directors  of  the  said  undertaking,  fdir  the 
purposes,  and  with  the  powers  therein  declared  and  contained :  That 
each  and  every  of  them  the  said  persons  parties  thereto  of  the  first  part 
did  thereby,  for  himself  and  herself,  and  his  and  her  heirs,  &c.,  and  so 
far  only  as  related  to  his  and  her  own  acts,  deeds,  and  defaults,  further 
covenant,  promise,  and  agree  with  and  to  the  said  Surrage  and  Mason, 
their  executors,  &c.,  in  manner  following,  that  is  to  say,  that  they  the 
8a  id  several  persons  parties  thereto  of  the  first  part,  and  their  several 
and  respTective  heirs,  &c.,  shall  and  will  faithfully  observe,  perform,  and 
abide  by  the  several  stipulations,  rules,  and  regulations  thereinafter 
mentioned,  that  is  to  say  (amongst  others).  That  a  deposit  of  12.  lO^. 
per  share  shall  be  paid  by  each  subscriber  on  the  number  of  shares  sub- 
scribed for  by  him  or  her  at  the  time  of  or  previously  to  the  signing  of 
these  presents,  &c. :  That  the  said  committee  or  directors  shall  keep  a 
minute-book,  in  which  shall  be  recorded  all  their  proceedings ;  and  the 
minutes  of  every  meeting  of  the  said  committee  or  directors  shall  be 
signed  by  the  chairman  or  other  member  presiding  at  such  meeting ; 
and  the  minutes  so  signed,  shall,  upon  proof  of  the  signature  thereto, 
be  concludive  evidence  of  the  several  proceedings  therein  mentioned,  in 
all  actions,  suits,  or  disputes  between  the  subscribers  to  the  said  under- 
taking :  That  the  said  committee  or  directors  shall  have  full  power  to 
take  such  measures  as  they  may  deem  expedient  to  carry  the  aforesaid 
undertaking  into  effect,  and  for  that  purpose  to  cause  such  surveys  and 
estimates  to  be  made  as  they  may  think  advisable,  besides  such  as  have 
already  been  made ;  and,  for  all  or  any  of  the  purposes  aforesaid,  and 
for  examining  or  testing  the  correctness  of  the  plans,  '^'estimates,  i-^^oa 
and  calculations  of  the  promoters  of  any  competing  or  other  *- 
line  or  lines  of  railway,  or  of  any  parties  opposing  the  said  undertaking, 
or  any  part  or  parts  thereof,  that  the  said  committee  or  directors  shall 
have  full   power  to  retain,  engage,   appoint,  remove,  reappoint,  and 
employ  bankers,  counsel,  &;c. ;  and  also  that  the  said  committee  or 
directors  shall  have  full  power  to  enter  into,  make,  and  execute  all  such 
contracts,  agreements,  and  arrangements  with  landowners,  railway  or 
other  companies,  corporations,  and  promoters  or  proprietors  of  other 
schemes  or  undertakings,  as  they  should  think  proper,  and  also  to  demise 
or  sell  the  said  undertaking,  or  any  part  thereof,  or  to  amalgamate  the 
«ani€,  or  any  part  thereof,  with  any  other  railway  or  railwaySj  and  to 
purchase  or  take  a  lease  or  leases  of  any  other  railway  or  railways,  and 
also  to  abandon  the  said  undertaking,  or  any  part  thereof,  and  also  to 
make  application  to  parliament. in  the  ensuing  session  for  an  act  or  acts 
for  all  or  any  of  the  purposes  aforesaid,  and  to  renew  (if  necessary) 
such  application  in  any  subsequent  session  or  sessions,  and  also  to  intro- 
duce or  to  consent  to  the  introduction  in  any  act  or  acts  of  parliament 
for  which  application  may  be  made  as  aforesaid,  of  any  such  special  or 
other  clauses  and  provisions  as  to  the  said  committee  or  directors  might 
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seem  proper  and  desirable,  and  to  take  such  proceedings  in  parliament 
or  elsewhere  as  they  might  deem  expedient  for  the  purpose  of  opposing 
or  altering  the  provisions  of  any  bill  or  bills  that  might  be  solicited  for 
the  establishment  of  any  railway  or  other  work  or  undertaking  which 
might  in  their  judgment  interfere  with  or  tend  to  impede  or  defeat  the 
accomplishment  of  the  said  undertaking,  or  to  affect  its  interests,  and 
also  to  fix  upon  and  from  time  to  time  alter  or.  vary  the  termini,  route, 
course,  or  line  of  the  said  railway,  and  the  sites  or  spots,  or  the  stations, 
depots,  and  works  connected  therewith,  and  to  determine  whether  and 
He Join  *how  far,  and  to  what  extent,  the  said  undertaking  should  he 

-^  carried  into  effect  and  deferred  or  abandoned,  and  in  like  manner 
what  branches,  if  any,  from  the  main  railway  should  form  a  part  of  the 
said  undertaking ;  and,  in  case  any  act  to  be  obtained  in  relation  to  the 
said  undertaking  should  autholrize  the  construction  of  a  part  or  parts 
thereof,  that  the  said  committee  or  directors  should  have  power  to  make 
or  support  in  any  subsequent  session  or  sessions  such  application  or  appli- 
cations to  parliament  as  they  might  deem  advisable  for  the  construction 
of  the  remainder  of  the  undertaking,  or  any  part  or  parts  thereof;  and, 
generally,  to  enter  into,  make,  and  carry  on  such  negotiations,  arrange- 
ments, provisions,  covenants,  and  agreements,  and  to  do  and  execute  all 
such  acts,  deeds,  matters,  and  things  in  relation  to  the  said  undertaking, 
and  to  the  application  or  applications  to  be  made  to  parliament  as  afore- 
said, and  for  winding  up  the  said  undertaking,  and  the  affairs  and  con- 
cerns thereof,  in  case  such  act  or  acts  of  parliament  should  not  be 
obtained  as  aforcfisaid,  as  they  the  said  committee  or  directors  should 
fiH)m  time  to  time  consider  expedient:  That  the  said  committee  or 
directors  should  have  full  power  to  call  for  payment  from  each  subscriber 
to  the  said  undertaking  of  any  further  sum  or  sums  not  exceeding  in 
the  whole  (including  the  aforesaid  deposit  of  IZ.  IO9.  per  share)  the  sum 
of  2L  108.  per  share :  That,  in  the  act  or  acts  to  be  obtained  as  afore- 
said it  should  be  provided  that  no'  call  should  be  made  upon  the  subscri- 
bers to  the  said  undertaking,  or  any  of  them,  which  should  exceed  the 
sum  of  51.  per  share  at  any  one  time,  and  also  that  no  more  than  four 
calls  should  be  made  in  any  one  year,  and  that  there  should  be  an  inter- 
val of  three  months  between  every  two  calls,  and  also  that  interest  after 
the  rate  of  4Z.  per  cent,  per  annum  should  be  paid  upon  the  amount 
paid  by  each  subscriber  in  respect  of  his  share,  to  be  calculated  from 
i^Aooi  ^^^  ^^™^  ^^  times  of  payment  ^thereof,  and  also  that  the  several 

-'  subscribers,  and  their  heirs,  &c.,  should  not  be  liable  in  any  event 
for  any  larger  sum  than  the  sum  set  and  subscribed  opposite  to  their 
respective  names  as  aforesaid:  That  the  resolutions,  instructions,  or 
powers  passed  or  given  to  the  said  committee  or  directors  at  any  such 
general  meeting  as  aforesaid,  on  the  special  subject  for  which  such 
meeting  should  have  been  called  and  advertised,  should  be  considered 
as  the  act  of  all  the  subscribers  to  the  said  undertaking,  whether  present 
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or  absent,  and  should  be  binding  on  them  accordingly :  That,  in  the 
event  of  such  act  or  acts  as  aforesaid  being  obtained,  and  of  the  afore- 
said sum  of  21.  IQs,  per  share  proving  insufficient  for  the  purposes  of 
paying  and  satisfying  such  costs,  charges,  expenses,  and  liabilities  as 
should  of  might  be  or  have  been  incurred  as  aforesaid  in  or  about  the 
said  undertaking,  each  of  the  said  several  persons  parties  thereto  of  the 
first  part,  and  their  several  and  respective  heirs,  &c.,  should  and  would 
well  and  truly  bear,  pay,  allow,  and  discharge  the  deficiency  rateably 
and  in  proportion  to  their  respective  number  of  shares,  in  such  way  and 
manner,  and  at  such  time  or  times,  as  should  be  determined  on  and 
directed  by  a  general  meeting  of  the  subscribers  to  the  said  undertakings 
to.be  called  by  the  said  committee  or  directors  for  the  purpose,  in 
manner  aforesaid. 

These  deeds  were  respectively  executed  by  all  the  subscribers  to  The 
Cork  and  Waterford  Railway  Company ;  but  neither  of  them  was  ever 
executed  by  the  defendant,  nor  was  he  a  subscriber  to  the  undertaking 
therein  referred  to. 

The  subscription  deeds  of  the  Cork,  Midleton,  and  Youghal  Rt^ilway 
Company  also  consisted  of  a  subscription  contract  and  subscribers' 
agreement. 

The  parliamentary  or  subscription  contract,,  which  was  made  on  the 
13th  of  June,  1845,  between  the  several  *per8ons  whose  names  r^^oq 
were  thereunto  subscribed  and  seals  affixed  of  the  one  part,  and  ^ 
Edmund  Pontifex  and  James  Wood  of  the  other  part,  witnessed  that 
each  of  them  the  several  persons  parties  thereto  of  the  first  part, 
together  with  the  persons  who  had  subscribed  their  names  and  affixed 
their  seals,  or  who  might  subscribe  their  names  and  affix  their  sealB,  to 
certain  other  indentures  of  the  same  date,  tenor,  purport,  and  effect 
therewith,  and  in  which  said  indenture  reference  was  made  to  that  inden- 
ture, did  for  himself  and  herself,  and  for  his  and  her  heirs,  executors, 
and  administrators,  and  to  the  extent  only  of  the  sum  of  money  set 
opposite  to  his  or  her  name  in  the  schedule  thereunder  written,  under 
the  column  headed  ^^  amount  of  subscription,"  covenant,  promise,  and 
agree  with  and  to  the  several  other  parties  thereto,  and  every  of  them, 
separately,  and  with  and  to  the  said  E.  Pontifex  and  J.  Wood  as  trustees 
for  all  the  parties  interested  in  the  covenants  therein  contained  or  refer- 
red to,  their  executors,  &c.,  in  manner  following,  that  is  to  say,  That  the 
said  several  parties  thereto  of  the  first  part  had  respectively  subscribed, 
and  should  and  would  within  the  time  in  that  behalf  thereinafter  men- 
tioned pay,  the  several  sums  set  opposite  to  their  respective  names  in 
the  said  last-mentioned  schedule,  towards  and  for  the  purpose  of  making 
tnd  establishing  a  railway,  with  all  proper  works,  conveniences,  build- 
ings, and  approaches  connected  therewith,  and  for  working  and  carrying 
on  the  same,  to  be  called  the  Oork,  Midleton,  and  Youghal  Railway,  with 
branches  to  Cove  and  Fermoy,  or  by  such  other  name  or  names  as  might 
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at  any  time  thereafter  be  adopted  by  the  committee  of  management  or 
directors  engaged  in  promoting  the  establishment  of  such  railway,  the 
same  to  commence  at  or  near  Penrose's  Quay,  in  the  borough  of  .Cork, 
from  thence  proceeding  through  or  near  the  villages  of  New  Glanmire 
♦4*>41  ^^^  Carrigtwohill,  the  towns  *of  Midleton,  Castlemartyr,  and 
-'  Killeagh,  and .  terminating  at  the  town  of  Youghal,  and  Trith 
branches  to  Cove  and  Fermoy,  but  with  full  power  to  the  committee  or 
directors  aforesaid  to  alter  from  time  to  time  the  commencement,  termi- 
nation, and  intermediate  ^ourse  of  the  said  railway,  or  to  abandon  any 
portion  thereof,  and  to  make  all  such  extensions  thereof  and  branches 
therefrom,  and  works  connected  therewith,  and  also  to  provide  all  such 
means  of  working  and  conducting  the  same,  as  to  such  committee  or 
directors  should  seem  fit ;  which  said  railway  and  works  were  proposed 
to  be  constructed  and  governed  under  the  authority  of  an  act  of  parlia- 
ment, to  be  applied  for  in  the  next  session  of  parliament,  with  all  usual 
and  proper  clauses  and  powers  to  be  inserted  in  the  said  act  for  incor- 
porating a  company  for  carrying  into  eflfect  the  objects  aforesaid,  or  any 
of  them  ;  and  that  they  the  said  several  persons  parties  thereto,  of  the 
first  part  respectively,  or  their  respective  heirs,  &c.,  should  and  would 
well  and  truly  pay  or  cause  to  be  paid  the  amount  subscribed  by  each 
of  them  respectively  as  aforesaid  for  the  purposes  of  the  said  act  so 
intended  to  be  applied  for,  within  two  years  from  the  date  thereof,  in 
such  sums  and  at  such  places  and  times  as  the  said  directors  or  com- 
mittee of  management,  or  other  person  or  persons  in  that  behalf  autbo* 
rized  by  such  intended  act  should  lawfully  direct  or  appoint. 

The  subscribers'  agreement  of  the  Cork,  Midleton,  and  Youghal  Rail- 
way Company  was  dated  the  13th  of  June,  1845.  Its  material  provi- 
sions were  as  follows : — The  several  persons  who  thereunto  subscribed 
their  names  and  affixed  their  seals  did  thereby  de&lare  and  agree  each 
and  every  of  them,  for  himself  and  herself,  his  and  her  heirs,  &c.,  and 
80  far  only  as  related  to  his,  her,  or  their  own  acts,  to  and  with  the 
others  and  every  other  of  them,  their,  his,  and  her  executors,  &c.,  and 

*49^1  ^^^^  ^^  ^^^  ^^^^  ^*  Pontifex  and  J.  Wood,  their  executors,  Ac, 
•^  as  *  trustees  for  all  the  other  parties  thereto,  that  they  respectively 
bad  subscribed  and  would  pay  the  several  sums  of  money  set  opposite  to 
their  respective  names  in  the  schedule  thereunder  written  in  the  column 
headed  '^  Amount  of  subscription ;"  in  respect  of  the  number  of  shares 
of  50L  each  also  set  opposite  to  their  respective  names  in  another 
column  in  the  same  schedule  headed  ^'  Number  of  shares,"  to  be  applied 
with  the  subscriptions  of  the  other  parties  who  had  executed  or  would 
execute  other  articles  of  agreement  of  the  same  purport  or  effect  there- 
with, to  the  making  of  a  railway  from  Cork  to  Youghal,  by  way  of  * 
Midleton,  with  branches  to  Cove  and  to  Fermoy,  which  undertaking  was 
then  described  as  The  Cork,  Midleton,  and  Youghal  Railway,  but  that 
the  provisional  directors  or  committee  for  managing  the  said  undertaking 
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urere  to  have  full  power  to  vary,  contract,  or  extend  the  purposes  as 
then  contemplated  of  the  said  undertaking,  and  particularly  to  determine 
and  change  the  termini  of  the  said  railway  and  branches,  and  to  make 
the  whole  of  the  said  works,  or  such  parts  as  they  should  find  to  be  prac- 
ticable and  advantageous,  and  to  make  such  other  branches  and  commu- 
nications to  or  from  the  same  works  respectively,  and  such  extensions 
thereof,  and  such  works  connected  therewith,  as  they  should  from  time 
to  time  think  expedient,  and  to  make  any  arrangements  they  should 
deem  expedient  with  any  other  companies  relating  to  the  said  undertak- 
ing, whether  with  respect  to  any  amalgamation  thereof  with  any  other 
undertakiftg  or  works,  or  to  any  participation  therein,  respectively,  or 
otherwise,  as  they  should  think  fit ;  and  that  those  articles,  and  the 
moneys  subscribed  by  them  respectively,  should  be  applicable  to  all  the 
vorks  to  be  undertaken  in  pursuance  of  the  foregoing  authorities,  as 
effectually  as  if  such  works  had  been  then  originally  contemplated : 
That  certain  persons  named  should  be  the  provisional  directors  of  the 
said  undertaking  until  an  act  *or  acts  of  parliament  should  be  r*49f» 
obtained  for  authorizing  and  regulating  the  same:  That  all  the  ^ 
vorVs  before  referred  to,  or  such  parts  thereof  as  it  should  be  determined 
to  execute,  were  to  be  made,  and  the  company  of  proprietors  of  the 
8aid  undertaking  was  to  be  constituted  by  an  act  or  acts  of  parliament 
to  be  applied  for  in  the  next,  or,  if  occasion  should  be,  in  any  subsequent 
session  of  parliament ;  and  that,  in  the  mean  time,  the  provisional  direc- 
tors should  haye  full  power  to  adopt  and  carry  into  eSFect  all  such  mea- 
sures as  they  should  consider  conducive  to  the  constitution  and  advance- 
ment of  the  said  undertaking,  and  to  the  procurement  of  such  act  or 
acts,  and  specifically  to  cause  such  surveys,  plans,  estimates,  and  other 
documents  to  be  made,  deposited,  and  proved,  and  to  enter  into  such 
provisional  or  other  contracts  with  landowners,  engineers,  and  others, 
and  to  do  and  direct  to  be  done  all  such  acts  as  should  be  deemed  by 
them  proper  for  the  purposes  aforesaid,  or  any  of  them;  and  that  all 
the  moneys  paid  and  to  be  paid  by  the  said  subscribers  on  account  of 
their  subscriptions  as  aforesaid,  should  be  applicable  rateably  by  or 
according  to  the  orders  of  the  said  directors,  in  payment  of  all  expenses 
incidental  to  the  purposes  aforesaid  or  otherwise  to  the  promotion  of  the 
said  undertaking,  and  whether  already  incurred  or  thereafter  to  be 
incurred,  in  such  mamner  as  they  should  think  most  conducive  to  the 
advantage  thereof:  And  that  the  subscribers  should  in  no  case  be 
required  to  pay  any  sums  exceeding  the  amount  of  their  respective  sub- 
Bcriptions;  and  that  no  further  call  should  be  made  on  account  of  the 
aaid  subscriptions  until  snch  act  or  acts  of  parliament  should  have  been 
obtained  for  the  constitution  and  government  of  the  said  undertaking ; 
and  it  should  be  provided  thereby  that  no  subsequent  call  should  exceed 
the  sum  of  lOZ.  per  share,  and  that  no  calls  should  be  made  but  with  an 
interval  of  at  least  two  months  between  the  same. 
VOL.  XVIII. — 19 
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*4971  *The  last-mentioned  deeds  were  respectively  executed  by  the 
■^  subscribers  to  the  Cork,  Midleton,  and  Youghal  Railway  Com- 
pany, in  which  capacity  they  were  executed  by  the  defendant  in  respect 
of  fifty  shares  in  the  projected  railway  therein  referred  to.  In  the 
schedule  to  such  last-mentioned  deeds  respectively  the  signature  of  the 
defendant  appeared  as  a  subscriber  to  the  amount  of  2500/.,  of  which 
amount  1871.  lO^.  had  been  paid  up. 

The  defendant  duly  paid  up  the  sum  of  21. 158.  upon  each  of  the  fifty 
shares  so  subscribed  for  by  him  in  the  said  Cork,  Midleton,  and  Youghal 
Railway  Company,  amounting  to  the  sum  of  1372.  10«.  set  against  his 
name  inthe  said  schedule,  as  '^  Amount  paid  up.*' 

The  directors  of  the  respective  companies  mentioned  in  the  foregoing 
subscription  deeds  respectively  had  the  management  of  their  respective 
companies,  and  held  board  meetings  from  time  to  time ;  their  proceed- 
ings in  such  capacity  being  entered  in  minute-books  by  the  respective 
secretaries  of  such  companies. 

Extracts  from  the  minute-book  of  the  Cork  and  Waterford  Railway 
Company,  so  far  as  they  were  material  to  the' matters  in  issue,  accom- 
panied the  case,  and  were  to  be  referred  to  as  part  thereof.  Similar 
extracts  from  the  Cork,  Midleton,  and  Youghal  Railway  Company  also 
accompanied  the  case,  and  were  to  be  referred  to  as  part  thereof.  These 
extracts,  so  far  as  they  were  material,  were  as  follows : — 

An  amalgamation  of  The  Cork  and  Waterford  and  The  Cork>  Midle- 
ton, and  Youghal  railway  companies  having  been  proposed,  at  a  meeting 
of  the  committee  of  the  former,  and  a  deputation  from  the  committee 
of  the  latter  company,  the  following  resolutions  were,  on  the  20th  No- 
vember, 1845,  adopted  as  to.  the  preliminary  arrangements  for  amalga- 
mating,— "1.  That  the  said  companies  be  amalgamated  on  the  tenns 
after  mentioned.  2.  That  each  company  do  bear  and  pay  its  own 
*4.9ftl  *li^l^ili^i6s  up  to  the  30th  instant  out  of  their  respective  funds. 
-*  3.  That,  until  an  act  or  acts  for  making  the  line  or  lines  of  rail- 
way contemplated  by  the  said  companies,  or  either  of  them,  shall  be  ob- 
tained, and  the  time  be  arrived  for  appointing  a  board  of  directors  by  the 
shareholders,  the  affairs  of  the  united  company  shall  be  conducted  by  a 
provisional  directory  or  committee  of  management  consisting  of  sixteen 
shareholders  qualified  to  be  directors,  of  whom  eight  shall  be  appointed 
by  the  existing  provisional  directory  of  each  of  the  said  companies,  three 
of  each  to  be  resident  in  Ireland.  4.  That,  so  soon  as  these  appoint- 
ments shall  be  made  by  each  of  the  said  companies,  and  a  meeting  of 
the  united  company  held,  all  officers  of  the  two  companies,  paid  or  un- 
paid, shall  be  considered  to  have  retired,  until  the  united  committee  or 
provisional  directory  shall  make  new  appointments,  for  which  the  pre- 
sent officers  are  eligible.  5.  That  the  name  to  be  given  to  the  united 
company,  the  particular  mode  in  which  the  two  companies,  and  the 
shareholders  therein  respectively,  shall  be  associated,  the  precise  amonnt 
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at  which  the  aggregate  capital  shall  be  fixed,  the  number,  denominations, 
and  valae  of  the  shares,  and  the  distribation  thereof,  and  the  mode  in 
which  the  united  company  shall  proceed  for  the  obtaining  of  its  act  or 
acts,  be  left  to  the  consideration  and  decision  of  the  committee  of  ma-' 
nagement  of  the  united  company.  6.  That,  if  no  insurmountable  diffi- 
Golties  shall  present  themselves,  it  be  agreed  that  the  amalgamated 
company  shall  make  application  to  parliament  in  the  ensuing  session 
for  the  whole  line  from  Cork  to  Waterford,  with  its  accompanying 
branches.  7.  That,  as  difficulties  may  intervene  from  the  standing 
orders  of  the  Lords  now  requiring  the  deposit  of  10  per  cent.,  and  it  is 
desirable  to  provide  against  them,  the  engineers  of  both  companies  be 
requested  to  state,  after  receiving  a  report  on  the  financial  position  of 
the  amalgamated  company  under  such  *circumstances,  what  por-  r^icj^oq 
tion  of  the  line  ought  to  be  applied  for  to  parliament,  holding  in  *- 
view  the  understanding  of  commencing  at  the  two  extremities." 

The  above  terms  of  amalgamation  were  adopted  and  agreed  to  at 
meetings  of  the  respective  boards  of  the  two  companies,  and  an  indenture 
of  agreement,  dated  the  23d  of  January,  1846,  between  the  provisional 
directors  of  the  Cork  and  Waterford  Railway  Company  and  the  pro- 
visional directors  of  the  Cork,  Midleton,  and  Youghal  Railway  Company, 
was  duly  executed  by  all  parties. 

This  deed, — which  was  made  between  the  provisional  directors  of  the 
Cork  and  Waterford  Railway  Company  of  the  first  part,  the  provisional 
directors  of  the  Cork,  Midleton,  and  Youghal  Railway  Company  of  the 
second  part,  Surrage  and  Pontifex  (trustees  named  and  appointed  for 
the  purpose  of  enforcing  and  giving  effect  to  the  covenants  and  matters 
thereinafter  contained)  of  the  third  part,  and  Surrage,  Mason,  Pontifex, 
and  Wood,  of  the  fourth  part, — recited  the  indentures  of  the  6th  of 
May  and  13th  of  June,  184»5,  the  terms  of  amalgamation  agreed  to  on 
the  20th  of  November,  1845,  and  that  the  capital  of  the  proposed  Cork 
and  Waterford  Railway  Company  was  divided  into  shares  of  the  nomi- 
nal value  of  25L  each,  and  the  sum  of  80s.  each  had  been  paid  on  such 
of  the  said  shares  as  had  been  allotted;  and  that  the  capital  of  the  pro- 
posed Cork,  Midleton,  and  Toughal  Railway  Company  was  divided  into 
shares  of  the  nominal  value  of  50L  each,  and  the  sum  of  22.  15^.  each 
had  been  paid  on  such  of  the  said  shares  as  had  been  allotted ;  it  was 
witnessed  that  the  parties  of  the  first  and  second  part  respectively  cove- 
nanted with  the  trustees  Surrage  and  Pontifex,  that  they,  or  the  com- 
panies which  they  respectively  represented,  would,  as  well  before  as 
after  such  companies  respectively,  or  either  of  them,  should  be  esta- 
blished by  law,  perform  and  fulfil  the  agreements,  &c.,  thereinafter 
^expressed,  so  far  as  the  same  respectively  ought  to  be  per-  r^Aoo 
formed,  4c.,  by  them  respectively.  It  then  proceeded  to  provide,  *■ 
amongst  other  things,  ^'  that  the  undertakings  of  the  promoters  of  the 
Cork  and  Waterford  Railway  Company,  and  of  the  promoters  of  the 
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Cork,  Midleton,  and  Youghal  Railway  Company,  should  thenceforth  be 
considered  to  be,  and,  as  far  as  the  parties  thereto  of  the  first  and  second 
parts  could  declare  the  same,  were  thereby  declared  to  be,  united  into 
one  concern  and  undertaking :  That  such  of  the  proposals  of  the  20th 
of  November  last  as  were  not  thereinafter  expressed  and  again  agreed 
to,  or  as  were  inconsistent  with  the  agreements  and  provisions  therein- 
after contained,  should  be  and  were  thereby  declared  to  be  rescinded: 
That  the  provisional  directors  of  each  of  the  aforesaid  undertakings 
should  individually  as  well  as  jointly  endeavour  to  obtain  either  in  the 
session  of  1846,  or  in  some  future  session  of  parliament,  such  act  or  acta 
as  should  be  deemed  expedient,  and  as  the  legislature  should  think  pro- 
per, for  establishing  a  company  to  consist  of  the  promoters  of  and  sub- 
scribers to  the  aforesaid  proposed  Cork  and  Waterford  Railway  Com- 
pany and  the  promoters  of  and  subscribers  to  the  proposed  Cork, 
Midleton,  and  Youghal  Railway  Company,  and  for  enabling  the  com- 
pany so  to  be  established  to  make  and  maintain  a  railway  or  railways, 
with  such  branches,  works,  and  conveniences,  in  such  line  or  lines,  and 
from  and  to  such  place  and  places  as  were  described  and  set  forth  in  the 
plans  and  sections  prepared  and  deposited  by  the  committee  of  manage- 
ment of  the  said  Cork  and  Waterford  Company :  That,  until  such  act  or 
acts  as  aforesaid  should  be  obtained,  the  provisional  directors  of  the  said 
two  original  proposed  compnnies  should  respectively  and  also  jointly 
promote  as  far  as  practicable,  and  under  the  direction  of  the  provisional 
directors  acting  under  those  presents,  the  passing  of  such  act  or  acts  for 
*4^n  *^®  pni'pose  *aforesaid,  as  such  provisional  directors  should  deem 
-^  expedient :  That  the  respective  agreements  thereinbefore  recited 
should  continue  in  force,  both  with  respect  to  calls  on  the  subscribers 
thereto,  and  for  all  other  purposes  consistent  with  those  presents  therein 
expressed,  and  should  be  put  in  force  under  the  direction  and  by  the 
authority  of  the  directors  thereinafter  appointed,  when  and  as  they 
should  deem  it  expedient  to  direct  the  enforcement  thereof,  and  the 
trustees  of  the  said  agreements  should  enforce  the  same  respectively, 
when  thereunto  required  by  tlie  directors  acting  under  those  presents," 
&c.  The  indenture  further  provided  "  that  the  directors  appointed  as 
thereinafter  mentioned,  should,  as  soon  as  practicable  after  the  execu- 
tion of  those  presents,  ascertain  the  respective  interests  of  the  respective 
subscribers  to  the  Cork  and  Waterford  Railway,  and  the  Cork,  Midleton, 
and  Youghal  Railway,  in  the  said  undertakings,  and,  for  the  purposes 
of  those  presents,  regard  beiiig  had  to  the  respective  nominal  amounts 
of  such  shares,  and  the  respective  sums  which  should  have  been  paid 
thereon,  should  ascertain  and  declare  the  shares  to  which  the  individual 
subscribers  to  the  said  several  undertakings  should  be  respectively  entitled 
in  the  joint  undertaking,  the  shares  in  the  joint  undertaking  being  deemed 
and  taken  as  of  the  nominal  amount  of  251.  each,  and  should,  if  they 
deemed  it  expedient  so  to  do,  issi  e  scrip-certificates  accordingly  to  the 
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proprietors,  and,  with  respect  to  proprietors  of  scrip-certificates  of  shares 
in  the  said  several  undertakings,  in  exchange  for  the  same ;  and,  inas- 
much as  the  capita]  of  the  proposed  Cork  and  Waterford  Railway  Com- 
pany was  considered  to  be  divided  into  shares  of  2dl,  each,  on  so  many 
of  which  as  had  been  allotted  the  sum  of  SOs.  per  share  had  been  paid 
up,  and  the. capital  of  the  proposed  Cork,  Midleton,  and  Youghal  Rail- 
way Company  was  considered  as  divided  into  shares  of  50L  *each,  r^^oo 
on  so  many  of  which  as  had  been  allotted  the  sum  of  2L  158.  per  ^ 
share  had  been  paid  up, — the  respective  nominal  amounts  of  the  said 
several  shares,  and  the  respective  sums  paid  on  each  share,  should  be 
taken  into  consideration  in  ascertaining  the  respective  interests  of  the 
shareholders,  and  equalized ;  and,  until  new  shares  should  be  issued  as 
aforesaid,  the  respective  proprietors  of  nominal  shares  in  the  said  two 
proposed  companies  should  be  deemed  to  be  shareholders  according  to 
the  amount  thereof  and  of  the  sums  paid  thereon  respectively  in  the 
proposed  united  company,  and  as  subscribers  to  the  undertaking  for  or 
in  respect  to  which  an  act  or  acts  of  parliament  should  be  applied  for  or 
obtained."  It  then  proceeded  to  appoint  directors  of  the  amalgamated 
company,  and  to  provide  for  meetings,  &c.,  &c. 

The  following  circular  notice  of  the  amalgamation  was  sent  to  the 
subscribers  of  the  Cork  and  Youghal  Railway  Company ;  but  there  was 
no  evidence  that  such  notice  was  received  by  the  defendant : — 

"  Cork,  Midleton,  and  Youghal  Railway  Company. 

"The  provisional  directors  of  the  above  railway  (in  exercise  of  the 
powers  conferred  on  them  by  the  parliamentary  deeds  of  this  company) 
have  made  an  arrangement  with  the  Cork  and  Waterford  Railway  for  an 
amalgamation  of  the  two  companies,  on  terms  of  entire  equality. 

"  To  give  effect  to  this  arrangement,  it  is  desirable  that  the  share- 
holders in  the  Cork,  Midleton,  and  Youghal  Railway  Company  should 
again  execute  a  parliamentary  contract ;  and,  on  their  so  doing,  each 
scrip-certificate  held  by  them  will  be  exchanged  for  scrip-certificates  for 
shares  of  25L  each  whereon  80«.  have  been  paid.  The  shareholders  of 
the  Cork,  Midleton,  and  Youghal  Railway  Company  will  therefore  have 
to  pay  the  further  sum  of  5«.  per  share,  in  order  to  equalize  the  amount 
paid  up  by  the  shareholders  in  both  of  the  above  '''companies,  r^cj^oo 
This  payment  must  be  made  on  the  exchange  of  the  scrip-cer-  ^ 
tificates. 

"  The  shareholders  in  the  Cork,  Midleton,  and  Youghal  Railway  Com- 
pany are  requested  to  attend  for  the  above  purposes  at  the  company's 
offices,  No.  14,  Bucklersbury,  London,  on  any  day  between  Saturday, 
the  17th  instant,  and  the  27th  instant,  between  the  hours  of  11  and  4 
o'clock. 

(Signed)        "  B.  J.  IIackett,  Secretary." 

In  pur^Qance  of  the  above  agreement  under  seal,  the  liabilities  of  tho 
Cork,  Midleton,  and  Youghal  Railway  Company  were  discharged,  and 
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the  balance  of  the  deposits  paid  over  to  the  amalgamated  board.  On 
the  completion  of  the  arrangements  contemplated  by  the  deed,  the 
amalgamation  was  effected  upon  the  terms  contained  in  the  said  agree- 
ment, and  the  Cork,  Midleton,  and  Youghal  Railway  Company  ceased 
to  have  an  independent  existence,  and  became  merged  in  the  amalga- 
mated Cork  and  Waterford  Railway  Company,  according  to  the  terms 
of  the  said  agreement. 

In  the  session  of  parliament  held  in  the  year  1846,  the  amalgamated 
board  applied  for  and  obtained  "  The  Cork  and  Waterford  Railway  Act, 
1846,*'  9  &  10  Vict.  c.  cccxcvii.,  by  which  the  plaintiffs  were  originally 
incorporated. 

The  subscription-contract,  plans,  sections,  and  books  of  reference  de- 
posited as  required  by  the  standing  orders  of  both  Houses  of  Parliament, 
and  upon  which  the  said  "  Cork  and  Waterford  Railway  Act,  1846," 
was  introduced  into  and  sanctioned  by  parliament,  were  respectively  the 
subscription-contract,  plans,  sections,  and  books  of  reference  of  the  said 
Cork  and  Waterford  Railway  Company,  originally  proposed,  and  not 
those  of  the  said  proposed  Cork,  Midleton,  and  Youghal  Railway  Com- 
pany ;  and  such  plans  and  sections  were  the  plans  ^and  sections 
referred  to  in  the  20th  section  of  the  said  "  Cork  and  Waterford 
Railway  Act,  1846.'* 

No  bill  was  ever  introduced  into  parliament  for  sanctioning  the  under- 
taking contemplated  by  the  said  subscription  deeds  of  the  said  Cork, 
Midleton,  and  Youghal  Railway  Company. 

In  pursuance  of  the  provision  to  that  effect  contained  in  the  said 
agreement,  the  directors  thereby  appointed  did,  for  the  purpose  of  ascer- 
taining the  respective  interests  of  the  respective  subscribers  to  the  said 
Cork  and  Waterford  Railway  and  the  said  Cork,  Midleton,  and  Youghal 
Railway,  and  of  ascertaining  and  declaring  the  shares  to  which  the  in- 
dividual subscribers  to  the  said  several  undertakings  should  be  respect- 
ively entitled  in  the  said  joint  undertaking,  determine  and  arrange,  that, 
inasmuch  as  the  shares  of  the  said  Cork  and  Waterford  Railway  Com- 
pany were  of  the  nominal  value  of  257.,  upon  each  of  which  a  sum  otlL 
10«.  had  been  paid,  and  the  shares  of  the  said  Cork,  Midleton,  and  Youghal 
Railway  Company  were  of  the  nominal  value  of  502.,  upon  each  of  which 
a  sum  of  2L  158.  had  been  paid, — for  the  purpose  of  equalizing  the  inte- 
rests of  the  said  respective  subscribers  in  the  proposed  amalgamated 
company  (the  shares  in  which  were  by  the  last-mentioned  agreement  to 
be  of  the  nominal  value  of  25Z.),  each  of  the  subscribers  to  the  said 
Cork,  Midleton,  and  Youghal  Railway  Company  should  in  respect  of 
each  share  of  502.  for  which  he  had  so  subscribed  in  the  said  company, 
be  entitled  to  two  shares  of  252.  each  in  the  said  amalgamated  company, 
upon  his  paying  the  sum  of  2^.  6d.  upon  each  and  every  of  such  252. 
shares  in  the  said  amalgamated  company,  in  addition  to  the  said  sum  of 
22.  15«.  already  paid  by  him  upon  each  share  subscribed  for  by  him  in 
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the  said  Cork,  Midleton,  and  Youghal  Railway  Gompan j.  This  arrange- 
ment  of  "^shares  was  made  before  the  passing  of  the  said  '^  Cork  r^c^o^ 
and  Waterford  Railway  Act,  1846."  ^ 

The  defendant  never  assented  to  the  said  agreement  of  the  23d  of 
January,  1846,  or  the  said  arrangement  of  shares,  or  the  obtaining  of 
the  said  "  Cork  and  Waterford  Railway  Act,  1846,"  any  further  or 
otherwise  than  by  executing  the  said  subscription  deeds  of  the  said  Cork, 
Midleton,  and  Youghal  Railway  Company  as  aforesaid ;  and  the  defend- 
ant never  has  paid  or  agreed  to  pay  the  said  sum  of  2$.  6d.  upon  any 
of  the  shares  in  respect  of  which  be  stands  registered  as  hereinafter 
mentioned. 

No  scrip-certificate  of  shares  in  the  united  undertaking  was  issued  to 
the  defendant ;  but  the  name  of  the  defendant  was  placed  upon  the  first 
register  of  shareholders  of  the  incorporated  company,  as  the  holder  of 
100  shares  therein,  shortly  after  the  passing  of  the  act,  and  so  continued 
to  the  present  time.  The  defendant  never  gave  any  assent  to  his  name 
being  placed  on  the  said  register. 

The  company  incorporated  by  the  said  act  remained  dormant  until 
the  year  1853,  when  a  bill,  which  resulted  in  the  ^'  Cork  and  Youghal 
Bailway  Act,  1854"  (17  &  18  Vict.  *c.  ccvi.),  was  introduced  into 
parliament. 

On  the  occasion  of  the  last  special  act  being  in  progress,  a  correspond- 
ence between  the  defendant  and  the  former  and  present  secretary  of  the 
plaintiffs  took  place,  a  copy  of  which  correspondence  accompanied  the 
case,  and  was  to  be  referred  to  as  part  thereof. 

The  offer  of  4«.  per  share  referred  to  in  that  correspondence  was  made 
by  private  parties  at  that  time  promoting  the  Cork  and  Youghal  Railway 
Act,  1854 ;  and  it  was  to  be  taken  as  a  fact,  that,  provided  the  defendant 
had,  by  payment  of  the  2$,  6d.  per  share,  placed  himself  in  a  position 
to  transfer,  and  had  actually  transferred  his  shares  pursuant  to  the 
requirements  of  the  purchasers  as  ^expressed  in  the  secretary's  r^c^of; 
letters,  his  shares  would  have  been  accepted  and  paid  for ;  but  ^ 
that,  in  default  of  this,  the  proposed  sale  was  not  completed,  and  the 
name  of  the  defendant  remained  upon  the  said  register  as  proprietor  of 
the  said  100  shares. 

For  the  defendant,  it  is  contended  that  the  powers  to  amalgamate 
were  insufficient,  and  were  imperfectly  exercised,  and  were  not  binding 
on  the  defendant,  and  that  he  never  became  a  holder  of  any  shares  in 
the  company  now  suing,  within  the  meaning  of  the  Companies  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  so  as  to  be  liable  to  pay  any 
snm  of  money  whatsoever  to  the  said  company  as  and  for  calls  upon  any 
such  shares ;  and  that,  at  all  events,  the  defendant  never  became  the 
holder  of  a  greater  number  of  shares  than  50,  the  number  of  shares  in 
the  said  proposed  Cork,  Midleton,  and  Youghal  Railway  Company,  for 
which  he  originally  subscribed. 
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On  behalf  of  the  company  it  is  contended  that  there  is  nothing  to 
rebut  the  prim&  facie  case  arising  from  the  defendant's  being  on  the 
register ;  but  that,  on  the  contrary,  the  powers  vested  in  the  directors 
to  amalgamate  were  legal  in  themselves,'  and  ample  and  sufficient  for  the 
purpose,  that  they  were  exercised  in  a  formal  and  perfect  manner,  and 
so  as  to  be  of  binding  validity  against  the  defendant,  and  that  he  con- 
sequently became  a  shareholder  in  the  company  so  incorporated.  They 
further  argue,  that,  irrespectively  of  the  amalgamation,  the  defendant 
was  bound  by  the  act  of  9  &  10  Vict.  c.  cccxcvii.,  as  an  act  obtained  by 
the  directors  of  the  Cork,  Midleton,  and  Youghal  Railway  Company 
*  under  the  powers  and  authorities  of  the  subscription-deeds  signed  by 
him. 

The  question  for  the  opinion  of  the  court  was,  whether  the  defendant 
was  or  was  not,  under  the  circumstances  herein  set  forth,  the  holder  of 

*4.^71  ^^y*  *^^'  ^^  ®^'  ^^^  many,  *shares  in  the  company  now  suing, 
-^  within  the  meaning  of  the  said  Companies  Clauses  Consolidation 
Act,  1845.  If  the  court  determine  that  the  defendant  is  the  holder  of 
any  such  shares,  judgment  is  to  be  entered  for  the  plaintiffs  for  100/., 
or  for  such  sum  as  bears  the  same  proportion  to  lOOZ.  as  the  number  of 
shares  of  which  the  defendant  is  the  holder  bears  to  lOOZ. :  but,*  if  the 
court  is  of  opinion  that  the  defendant  is  not  a  holder  of  any  such  shares, 
then  judgment  is  to  be  entered  for  the  defendant,  with  such  costs  in  either 
case  as  are  provided  by  the  order. 

The  court  was  to  be  at  liberty  to  draw  any  inferences  from  the  facts 
above  stated  as  a  jury  would  be  entitled  or  directed  to  draw. 

Sir  Fitzroy  Kelly  (with  whom  was  Horace  Lloyd),  for  the  plaintiffs.(a) 
^AQn-i  — The  liability  of  the  defendant  to  the  *calls  in  question,  as  a 
-*  shareholder  in  the  Cork  and  Youghal  Railway  Company,  depends 
upon  whether  the  two  originally  proposed  companies, — the  Cork  and 
Waterford,  and  the  Cork,  Midleton,  and  Y'oughal, — were  so  incorporated 
together  or  amalgamated  as  to  make  all  the  members  or  shareholders  in 
each  of  the  proposed  companies  members  or  shareholders  in  the  new 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiffs,  were, — 

"  1.  That  the  defendant  is,  and  since  he  was  first  placed  on  the  register  alwaje  has  been,  a 
shareholder  In  the  company  now  called  '  The  Cork  and  Youghal  Railway  Company/  in  ns,ft^ 
of  100  shares. 

"2,  That  the  defendant  was  a  subscriber  of  2500/.  to  the  capital  of  the  Amalgamated  Cork 
and  Waterford  Railway  Company,  and  that  his  name  waa  entered  on  the  register  of  the  sban- 
holders  of  that  company :  8  A  9  Vict,  c.  16,  s.  8. 

**  3.  That  the  provisional  directors  of  the  Cork,  Midleton,  and  Tougbal  Railway  Conpaaj 
were  authorized  by  deeds  executed  by  the  defendant  to  effect  such  an  amalgamatioa  ta  tbit 
actually  effected,  and  to  make  his  subscription  applicable  thereto ;  and  they  duly  exercised  Ottst 
powers ;  and  that  the  Amalgamated  Cork  and  Waterford  Railway  Company  were  entitled  to 
place  the  defendant  upon  their  register  as  a  shareholder. 

"  4.  That  the  provisional  directors  did  not  exceed,  or  purport  to  exceed  the  powers  giren 
to  them  by  the  said  deeds,  and  in  particular  that  they  did  not  make  the  defendant  or  anj  one 
else  liable  to  pay  any  more  money  than  the  original  deposit  until  it  was  regularly  called  for 
under  the  act. 

"5.  That  the  defendant,  having  subscribed  for  2500Z.,  was  rightly  registered  as  a  h<dder  of 
100  shares  of  25/.  each,  and  not  of  50  shares  of  25/.  each." 
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amalgamated  company.  The  facts  are  shortly  these: — In  the  year 
1845,  a  company  was  projected  for  the  making  of  a  railway  from  Cork 
to  Waterford,  to  be  called  "The  Cork  and  Waterford  Railway,"  and 
another  for  the  making  of  a  railway  from  Cork  to  Midleton  and  Youghal, 
to  be  called  "  The  Cork,  Midleton,  and  Youghal  Railway.'*  Each  com- 
pany had  ^  parliamentary  or  aubscription  contract  and  a  subscribers' 
agreement, — those  of  the  Cork  and  Waterford  Railway  Company  bear- 
ing date  the  5th  of  May,  and  those  of  the  Cork  and  Youghal  Railway 
Company  the  12th  of  June,  1845 ;  and  each  subscription  contract  con- 
tained all  the  powers  usually  conferred  by  companies  of  this  nature  upon 
their  directors,  amongst  others,  a  power  to  vary  or  alter  the  termini, 
and  also  a  power  to  effect  an  amalgamation  with  any  other  railway. 
Shortly  after  the  formation  of  these  two  companies,  a  negotiation  was 
entered  into  between  the  respective  boards  of  directors,  which  resulted 
in  an  agreement  that  the  two  companies  should  be  amalgamated,  and 
minutes  to  that  effect  were  made  by  each  board  of  directors  in  their  re- 
spective minute-books,  and  a  deed  was,  on  the  23d  of  January,  1846,  pre- 
pared and  executed  by  the  directors  of  each  company  to  carry  out  those 
resolutions.  An  act  of  parliament  was  afterwards  obtained.  The  ques- 
tions for  the  determination  of  the  court  will  be, — first,  whether  each  of  these 
companies  did  by  its  subscribers'  agreement  confer  upon  the  directors  a 
power  to  amalgamate, — secondly,  whether  the  directors  have  by  the  reso- 
lutions *respectively  entered  into  by  them,  and  by  the  deed  of  r^Aoq 
the  23d  of  January,  1846,  well  exercised  that  power.  If  the  two  ^ 
companies  could  by  law  be  amalgamated,  and  if  the  select  body  of  each 
coald  derive  power  to  effect  an  amalgamation,  it  is  difficult  to  conceive 
how  such'power  could  be  more  effectually  conferred  or  more  aptly  exer- 
cised. By  the  Cork  and  Waterford  Company's  subscribers*  agreement, 
the  directors  are  expressly  authorized  **  to  demise  or  sell  the  said  under- 
taking, or  any  part  thereof,  or  to  amalgamate  the  same,  or  any  part 
thereof,  with  any  other  railway  or  railways,  and  to  purchase  or  take  a 
lease  of  any  other  railway  or  railways."  The  deed  of  the  23d  of  Janu- 
ary, 1846,  recites  all  that  was  necessary  to  the  amalgamation  of  the 
two  companies ;  and  by  the  first  provision  of  the  covenanting  part  ex- 
pressly declares  "  that  the  undertakings  of  the  promoters  of  the  Cork 
and  Waterford  Railway  Company  and  of  the  promoters  of  the  Cork, 
Midleton,  and  Youghal  Railway  Company,  shall  henceforth  be  considered 
to  be,  and  as  far  as  the  parties  hereto  of  the  first  and  second  parts  (the 
directors  of  the  respective  companies)  can  declare  the  same,  are  hereby 
declared  to  be,  united  into  one  concern  and  undertaking."  By  the 
amalgamation  of  the  two  companies,  the  shareholders  in  each  became 
shareholders  in  the  amalgamated  company  under  the  act  of  parliament. 
By  the  8th  section  of  the  Companies  Clauses  Consolidation  Act,  1845, 
it  is  enacted  that  '^  every  person  who  shall  have  subscribed  the  pre- 
scribed sum  or  upwards  to  the  capital  of  the  company,  or  shall  otherwise 
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have  become  entitled  to  a  share  in  the  company,  and  whose  name  shall 
have  been  entered  on  the  register  of  shareholders  hereinafter  mentioned, 
shall  be  deemed  a  shareholder  of  the  company/'  The  28th  section 
makes  the  production  of  the  register  of  shareholders  priind  facie  m- 
dence  of  the  party  being  a  shareholder,  and  of  the  number  and  amount 
of  his  shares.  "^The  21st  section  makes  the  shareholders  liable 
to  calls.  And  s.  22  enacts  that  ''  it  shall  be  lawful  for  the  com- 
pany from  time  to  time  to  make  such  calls  of  money  upon  the  respective 
shareholders,  in  respect  of  the  amount  of  capital  respectively  subscribed 
or  owing  by  them,  as  they  shall  think  fit,  provided  that  twenty-one  days' 
notice  at  the  least  be  given  of  each  call,  and  that  no  call  exceed  the 
prescribed  amount,  S  any,  and  that  successive  calls  be  not  made  at  less 
than  the  prescribed  interval,  if  any,  and  that  the  aggregate  amount  of 
calls  made  in  any  one  year  do  not  exceed  the  prescribed  amount,  if 
any ;  and  every  shareholder  shall  be  liable  to  pay  the  amount  of  the 
calls  so  made,  in  respect  of  the  shares  held  by  him,  to  the  persons,  and 
at  the  times  and  places  from  time  to  time  appointed  by  the  company." 
By  the  interpretation  clause,  s.  2,  it  is  provided  that  '^  the  expression 
^  the  special  act,'  used  in  this  act,  shall  be  construed  to  mean  any  act 
which  shall  be  hereafter  passed  incorporating  a  joint  stock  company  for 
the  purpose  of  carrying  on  any  undertaking,  and  with  which  this  act 
shall  be  so  incorporated  as  aforesaid;"  and  that  " the  expression  ' the 
undertaking,'  shall  mean  the  undertaking  or  works,  of  whatever  nature, 
which  shall  by  the  special  act  be  authorized  to  be  executed."  The 
amalgamation  would  be  complete  by  virtue  of  the  two  subscribers' 
agreements  and  the  deed  of  the  23d  of  January,  1846.  But  the  act  of 
parliament  (a)  shows  who  the  company  consisted  of.  If  it 'is  not  an 
incorporation  of  the  members  or  subscribers  of  both  companies,  it  is 
impossible  to  put  a  sensible  construction  upon  the  language,  plain  and 
unambiguous  as  it  is,  that  is  used  therein.  The  1st  section  contains 
the  usual  recital,  incorporating  the  three  general  acts.  The  Compa- 
nies Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  16,  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  and  The  Railways 
*44.n  *Cl*^^8®s  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  and  reciting 
^  that  '^  the  persons  thereafter  named,  together  with  other  persons, 
were  willing  at  their  own  expense  to  carry  such  undertaking  into  execu- 
tion, but  the  same  could  not  be  effected  without  the  authority  of  parlia- 
ment." The  3d  section  enacts  "  that  George  Anderson,  George  Ashlin, 
William  Frederick  Beadon,  Frederick  Pratt  Barlow,  Charles  Barry 
Baldwin,  John  Bowring,  LLl  D.,  Pierce  Somerset  Butler,  Thomas  Ste- 
phen Coppinger,  Nicholas  Marshall  Cummins,  George  Emery,  John 
Bloxam  Elin,  Patrick  Douglas  Hadow,  Charles  Hulse,  Renry  Mar^haU^ 
James  Murphy  the  younger,  Thomas  Wyse,  and  all  other  persons  and 
corporations  who  have  already  subscribed  or  shall  hereafter  subscribe 

(a)  9  ft  10  Viot  c.  ocozotU. 
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to  the  undertaking,  and  their  executors,  administrators,  successors,  and 
assigns  respectively,  shall  be  united  into  a  company  for  the  purpose,  of 
making  and  maintaining  the  several  railways  hereinbefore  mentioned 
and  hereinafter  more  particularly  defined,  with  proper  works  and  con- 
veniences belonging  thereto,  according  to  the  provisions  of  the  said 
recited  acts  and  of  this  act,  and  for  other  the  purposes  herein  and  in 
the  said  recited  acts  contained ;  and  for  the  purposes  aforesaid  such 
company  shall  be  incorporated  by  the  name  of  '  The  Cork  and  Water- 
ford  Railway  Company,'  and  by  that  name  shall  be  a  body  corporate, 
with  perpetual  succession,  and  shall  have  power  to  purchase  and  hold 
lands  for  the  purposes  of  the  undertaking,  within  the  restrictions  herein 
and  in  the  said  recited  acts  contained.*'  Now,  one  of  the  persons  named 
in  that  section,  Henry  Marshall,  had  done  no  more  to  make  him  a  share- 
holder in  this  amalgamated  company  than  this  defendant  had :  he  had 
simply  executed  the  subscribers'  agreement  of  the  Cork,  Midleton,  and 
Youghal  Railway  Company.  [Jbrvis,  C.  J. — How  can  we  know  that 
he  had  done  nothing  more  ?  That  amounts  really  to  nothing.]  It  at 
least  anticipates  and  ^disposes  of  the  argument  that  no  person  r^^  i^o 
could  be  a  shareholder  who  had  not  also  signed  the  subscribers'  ^ 
agreement  of  the  Cork  and  Waterford  Railway  Company.  If  those 
who  executed  the  subscription  deeds  of  each  of  the  original  companies 
are  not  by  force  of  the  amalgamation  members  of  the  new  company, 
there  could  be  no  incorporated  company  at  all.  As  to  the  objection  that 
the  directors  of  the  amalgamated  company  exceeded  their  powers  in 
acting  upon  the  arrangement  in  the  deed  of  the  28d  of  January,  1846, 
for  equalizing  the  shares  in  the  two  companies, — the  short  answer  is, 
that,  notwithstanding  the  clause  in  the  Cork  and  Youghal  subscribers' 
agreement  that  no  more  than  22. 15«.  per  share  should  be  called  for  until 
an  act  of  parliament  should  be  obtained,  although  the  directors  may  in 
this  respect  have  acted  ultr&  vires,  and  the  defendant  may  have  been 
justified  in  refusing  to  pay  the  additional  2«.  6(2.  per  share,  such  excess 
of  their  powers  does  not  affect  the  question  of  amalgamation,  or  the  lia- 
bility of  the  defendant  to  pay  subsequent  calls.  The  simple  question 
is,— -did  the  original  subscription  deeds  of  the  two  companies  authorize 
the  respective  boards  of  directors  to  make  the  amalg'amation,  and  have 
they  properly  done  so?  There  are  two  cases  w^hich  bear  somewhat 
upon  this  question,  though  neither  is  precisely  in  point,  viz.  The  Incor- 
porated Proprietors  of  the  Midland  Great  Western  Railway  of  Ireland  v. 
Leech,  3  House  of  Lords  Cases,  872,  and  The  Midland  Great  Western 
Railway  Company  (Ireland)  v.  Gordon,  16  M.  &  W.  804.t  In  the 
former  case,  a  company  for  making  a  railway  from  Dublin  to  Mullingar 
was  incorporated  by  an  act  of  parliament  passed  in  July,  1845  (8  &  9 
Vict.  c.  cxix.),  under  the  name  of  ''  The  Midland  Great  Western  Rail- 
way Company  of  Ireland."  Some  of  its  directors  provisionally  regis- 
tered another  company  for  making  a  railway  from  Mullingar  to  Galway, 
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*j.ji«n  to  be  called  "  The  Galway  and  *Mullingar  Junction  Railway 
-*  Company."  Three  months  afterwards,  the  name  was  altered  9t 
the  registration  oflSce  to  "  The  Midland  Great  Western  Railway  Com- 
pany of  Ireland  (extension  from  MuUingar  to  Galway).*'  Most  of  the 
directors  of  the  two  companies  were  the  same.  Leech  applied  for  and 
received  scrip-certificates  in  the  extension  company,  and  paid  deposits 
thereon,  and  received  receipts  headed  with  the  altered  name,  and  signed 
the  shareholders'  agreement  and  parliamentary  contract.  The  Midland 
Great  Western  presented,  in  its  own  name,  and  under  its  corporate  seal, 
a  petition  to  parliament  for  an  act  to  make  a  railway  from  Mullingar 
to  Galway,  undertaking,  at  its  own  expense,  to  make  the  railway.  The 
act  which  was  passed  upon  this  petition,  in  July,  1846  (9  &  10  Vict.  c. 
ccxxiv.),  only  gave  authority  to  make  the  railway  from  Mullingar  to 
Athlone,  or  but  a  part  of  the  distance.  The  directors  had  power  under 
the  act  to  raise  the  necessary  sums  ^^  by  contributions  among  themselves, 
or  by  the  admission  of  other  parties."  The  additional  capital  required 
for  the  extension  was  directed  to  form  ^^  part  of  the  general  and  original 
capital  of  the  company ;"  and  the  provisions  of  the  recited  act  (that  of 
1845)  were  to  extend  to  and  be  read  with  the  new  act.  The  expression 
''  the  company,"  in  the  new  act,  was  declared  to  mean,  the  Midland 
Great  Western  Company.  In  September,  1846,  at  a  meeting  of  the 
directors  of  the  Midland  Great  Western  Company,  a  resolution  was 
passed  stating  on  what  terms  the  holders  of  the  extension  scrip  should 
be  entitled  to  certificates  in  the  joint  company,  and  another  resolution 
approving  of  and  confirming  those  terms.  At  that  meeting,  the  seal  of 
the  Midland  Great  Western  Company  was  affixed  to  the  shareholders' 
book,  which  however  did  not  then  contain  the  names  of  the  shareholders 
in  the  extension  line.  The  latter  were  added  in  March,  1847,  when  one 
*/i4Al  *°^  them,  that  of  the  defendant,  was  inserted.  Three  calls  were 
-^  made,  the  first  was  dated  previous  to  the  insertion  of  the  sub- 
scribers in  the  shareholders'  book,  the  two  others  after  that  insertion. 
In  an  action  for  these  calls,  it  was  held  by  the  House  of  Lords,  that  the 
act  did  not  amalgamate  the  two  companies ;  and  that,  even  if  the  direc- 
tors possessed  a  power  of  amalgamation,  the  resolution  of  September, 
1846,  was  not  an  exercise  of  that  power,  bo  as  to  render  the  defendant 
liable  to  an  action  for  any  one  of  the  calls  at  the  suit  of  the  Midland 
Great  Western  Company.  There,  no  amalgamation  de  facto  had  taken 
place :  the  resolution  relied  on  was  a  mere  recommendation,  leaving  it 
open  to  every  subscriber  to  accede  or  not,  as  he  pleased.  The  other 
case,  of  The  Midland  Great  Western  Railway  Company  (Ireland)  r. 
Gordon,  16  M.  &  W.  804,t  is  an  authority  to  show,  that,  where  power 
is  given  to  the  directors  by  the  subscribers'  agreement  and  parliamentary 
contract  to  vary  or  alter  the  proposed  line  of  the  railway,  and  the  direc- 
tors, in  the  exercise  of  that  power,  do  vary  or  alter. the  line  accordingly, 
those  who  have  executed  the  deeds  become  liable  to  calls  made  for  the 
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purpose  of  constracting  and  carrying  on   the  works   of  the   altered 
line. 

BtfleSj  Serjeant  (with  whom  was  IT.  J.  Hodgson^  for  the  defendant.(a) 
— The  first  and  principal  question  is,  *whether  the  defendant  is  a  r^^^j^r 
person  who  has  within  the  meaning  of  the  8th  section  of  the  8  ■■ 
&  9  Vict.  c.  16,  "  subscribed  the  prescribed  sum  or  upwards  to  the  capi- 
tal of  the  company,"  or  who  has  "  otherwise  become  entitled  to  a  share 
in  the  company,"  and  "  whose  name  has  been  entered  on  the  register 
of  shareholders."  The  word  "subscribed"  has  received  an  interpreta- 
tion in  The  Thames  Tunnel  Company  v.  Sheldon,  6  B.  &  C.  341  (E.  C. 
L.  R.  vol.  13),  9  D.  &  R.  278  (E.  C.  L.  R.  vol.  22),  where  it  was  held 
to  mean,  not  those  who  have  actually  mc|.de  a  payment,  but  those  who 
have  stipulated  that  they  will  make  a  payment.  Here,  the  *de-  r^iAAa 
fendant  has  signed  the  subscription  deeds  of  the  Cork,. Midi eton,  ■■ 
and  Toughal  Railway  Company,  but  he  has  not  signed  the  subscription 
contract  of  the  Cork  and  Waterford  Railway  Company,  upon  which  the 
act  of  1846  proceeds :  he  is  not,  therefore,  within  the  first  branch  of 
the  8  &  9  Vict.  c.  16,  s.  8,  one  who  has  "subscribed;"  and  there  is  no 
authority  for  saying  that  that  section  embraces  one  who  has  entered  into 
a  contract  under  which  he  may  be  compelled  to  sign  the  deed.  Then, 
has  he  "  otherwise  become  entitled  to  a  share  in  the  company  ?"  In 
The  Waterford,  Wexford,  Wicklow,  and  Dublin  Railway  Company  v. 

(<*)  The  points  marked  for  argument  on  the  part  of  the  defendant,  were, — 

"1.  That  the  defendant  never  became  a  holder  of  any  shares  in  the  company  now  suing  as 
plaintiffs,  within  the  meaning  of  the  Companies  Clauses  Consolidation  Act,  1845,  so  as  to  be 
liable  tu  pay  calls  thereon. 

**  2.  That,  under  the  terms  of  the  subscribers'  agreement  of  The  Cork,  Midleton,  and  Youghal 
Rtilway,  executed  by  the  defendant,  the  provisional  directors  of  the  said  company  had  no  pnwer 
to  bind  the  defendant  as  a  snbseriber  to  the  undertakings  for  making  the  lino  of  railway 
saoetioned  by  the  9  A  10  Viet  o.  ccczcviu 

"3.  That  the  said  provisional  directors  exceeded  the  powers  conferred  upon  them  by  the  paid 
sabscribers'  agreement,  in  requiring  the  defendant  and  the  other  subscribers  to  the  snid  Cork, 
Midleton,  and  Yoi;ghal  Railway  to  pay  an  additional  sum  of  5«.  upon  each  of  the  shares  sub- 
teribed  by  them  respectively  to  the  said  railway  beyond  the  sum  of  2/.  15«.  per  share,  before  an 
set  of  parliament  was  obtained  for  the  government  and  constitution  of  the  said  undertaking. 

"4.  That  the  terms  upon  which  the  defendant  was  attempted  to  be  made  a  shnreholder  in  the 
eenpany  now  suing  were  not  binding  upon  the  defendant,  and  that  he  consequently  never  became 
legally  liable  as  such  a  shareholder. 

"6.  That  the  agreement  of  the  23d  of  January,  1846,  and  the  arrangement  of  shares  made  in 
potraaaee  thereof,  are,  as  against  the  defendant,  ultra  vires,  and  wholly  void. 

"6.  That,  if  the  last-mentioned  agreement  is  to  any  extent  binding  upon  the  defendant,  yet 
that,  no  scrip  or  shares  having  been  issued  to  him  in  the  amalgamated  company,  he  was  entitled 
under  it  to  be  deemed  a  shareholder  in  the  company  now  suing,  in  respect  of  50  shares,  upon 
each  of  which  22.  15t.  had  been  paid. 

**  7.  That,  if  the  defendant  ever  became  a  holder  of  any  shares  in  the  company  now  suing,  he 
became  and  was  so  unconditionally  upon  the  7th  of  March,  1854,  when  a  valid  and  absolute 
eootract  for  the  sale  of  his  shares  to  the  said  company  was  made;  and  the  defendant  is  entitled 
to  avail  himself  of  his  right  to  have  that  contract  specifically  performed  by  the  plaintiffs,  as  an 
•qaitable  defence  to  the  present  action. 

"  8.  That  the  plaintiffs  having  denied  that  the  defendant  was  a  shareholder  in  their  company 
so  as  to  be  enabled  to  transfer  his  shares  under  the  agreement  referred  to  in  the  correspond- 
enee,  are  estopped  from  now  treating  him  as  a  shareholder  for  the  purpose  of  making  him  liable 
toaeaU." 
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Pidcock,  8  Exch.  279,t  the  defendant  by  letter  requested  the  provisional 
committee  to  allot  to  him  one  hundred  shares  in  a  proposed  railway  com- 
pany.    In  answer  he  received  the  following  letter, — "  Sir, — The  provi- 
sional committee  having  allotted  yon  fifty  shares  of  202.  each  in  this 
undertaking,  I  am  instructed  to  request  that  you  will  pay  a  deposit  upon 
them  of  11.  lOf.  per  share  on  or  before  the  30th  instant,  to  one  of  the 
following  bankers,"  &c.     '^  I  beg  also  to  inform  you  that  scrip  certifi- 
cates for  the  above  number  of  shares  will  be  delivered  to  yon  in  exchange 
for  this  letter  and  the  banker's  receipt  for  the  deposit,  after  the  execu- 
tion of  the  parliamentary  contract  and  subscribers'  agreement,  which 
will  lie  for  signature  at  this  office  on  and  after  Monday  the  30th  in- 
stant."    At  the  foot  of  the  letter  was  the  following  memorandum, — 
"  The  shares  allotted  to  you  will  be  considered  forfeited,  if  the  deposit 
be  not  paid  within  the  period  specified  above ;  and  the  parliamentary 
tontract  and  subscribers'  agreement  must  be  signed  on  or  before  the 
20th  of  August,  1845."     The  defendant  paid  the  deposit,  but  did  not 
sign  the  parliamentary  contract  or  subscribers'  agreement.     The  com- 
pany was  afterwards  incorporated,  and  the  defendant's  name  was  placed 
on  the  sealed  register  of  shareholders :  and,  in  an  action  for  calls,  it  was 
3i'J.J.71  *^^^^  ^^^^  ^^^  defendant  was  not  a  shareholder,  and  that  the  above 
^  circumstances  Were  an  answer  to  the  primd  facie  case  arising  from 
the  production  of  the  register  containing  the  defendant's  name.     That 
case  in  no  respect  differs  from  this,  even  supposing  the  proper  coarse 
was  adopted  for  exercising  the  powers  of  amalgamation  contended  for. 
The  power  to  amalgamate  is  bridled  or  qualified  by  the  proviso  (in  the 
Cork,  Midleton,  and  Youghal  subscribers'  agreement),  "  that  the  sub- 
scribers shall  in  no  case  be  required  to  pay  any  sums  exceeding  the 
amount  of  their  respective  subscriptions,  and  that  no  further  call  shall 
be  made  in  respect  of  the  said  subscriptions  until  an  act  of  p&rliament 
shall  have  been  obtained  for  the  constitution  and  government  of  the  said 
undertaking,"  &c., — that  is,  there  shall  be  no  further  demand  of  money 
until  the  act  is  obtained.     That  proviso  becomes  the  more  remarkable 
when  it  is  contrasted  with  the  provision  in  the  Cork  and  Waterford  sub- 
scribers' agreement,  *'  that  the  said  committee  or  directors  shall  have 
full  power  to  call  for  payment  from  each  subscriber  to  the  said  under- 
taking of  any  further  sum  or  sums  not  exceeding  in  the  whole  (including 
the  deposit  of  30«.  per  share)  the  sum  of  21, 10«.  per  share."     The  Cork 
and  Waterford  Company's  subscribers  have  paid  30f.  per  share  of  25/., 
and  the  Cork,  Midleton,  and  Youghal  Company's  subscribers  having 
paid  55«.  per  share  of  50/.,  it  was  thought  necessary  to  equalize  them. 
The  provision  for  that  purpose  in  the  amalgamating  deed  of  the  23d  of 
January,  1846,  is  somewhat  loose :  but  the  circular  set  out  in  the  special 
case  very  clearly  states  what  the  directors  have  done  for  the  purpose  of 
effecting  that  equalization.     The  effect  of  it  is,  to  intimate  to  the  sub- 
scribers of  the  Cork,  Middleton,  and  Youghal  Railway  Company  that 
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tbej  shall  have  no  shares  in  the  amalgamated  company  until  they  have 
paid  the  additional  2«,  6d.  per  share.  [Jervis,  C.  J. — Do  you  admit, 
subject  *to  this  objection,  that  the  directors  of  the  two  companies  ri^AAQ 
bad  power  to  amalgamate,  and  that  they  have  duly  exercised  that  ^ 
power  ?  The  legislature  seem  to  have  proceeded  on  the  Cork  and  Water- 
ford  Railway  Company's  subscription  contract  only.  Has  there  been 
any  amalgamation  at  all  ? j  Assuming  the  powers  of  the  directors  to  be 
as  wide  as  they  are  said  to  be,  and  assuming  that  they  were  legally  and 
regularly  executed,  the  defendant  clearly  is  not  a  subscriber  to  "  the 
undertaking,*'  or  liable  for  calls.  [Cresswell,  J. — Would  it  signify, 
if  parliament  acted  upon  another  deed  than  that  which  the  defendant 
executed,  and  which  constitutes  a  subscription  to  this  undertaking?] 
The  undertaking  to  which  the  defendant  subscribed  is  altogether  aban- 
doned. The  8th  section  of  the  8  &  9  Vict.  c.  16,  contemplates  a  sub- 
scribing of  the  deed  upon  which  the  act  of  parliament  is  obtained. 
[Cresswell,  J. — I  find  no  such  words  in  the  act.]  It  is  enough  to  say 
that  the  defendant  has  not  subscribed  to  this  undertaking.  [Jervis,  C. 
J. — They  altogether  abandon  the  undertaking  they  begin  with.]  The 
subscription  deeds  and  the  act  of  parliament  contemplate  the  continued 
existence  of  the  original  undertaking :  the  directors  have  no  authority 
to  "  amalgamate"  by  making  an  entirely  new  thing.  [Jervis,  C.  J. — 
In  truth  they  do  not  amalgamate  at  all.  They  adopt  the  one  project, 
and  reject  the  other.]  Precisely  so.  The  circular  requires  the  defend- 
ant to  get  his  scrip  in  the  new  company  by  the  27th  of  January,  1^46 : 
but  he  could  not  get  the  scrip  without  signing  the  new  subscription  agree- 
ment, and  he  could  not  sign  that  until  he  had  paid  the  sum  demanded. 
The  defendant  might  have  sold  his  scrip, — his  equitable  right  to  shnres 
in  the  Cork,  Midleton,  and  Toughal  Railway  Company;  Shaw  v,  Holland, 
15  M.  k  W.  136  ;t  Lawton  v.  Hickman,  9  Q.  B.  663  (E.  C.  L.  R.  vol. 
58):  of  that  right  he  is  deprived  by  this  unauthorized  act  of  the  direc- 
tors. The  original  scrip  *is  in  effect  turned  into  a  letter  of  allot-  r^ic^^Q 
ment :  that  clearly  is  a  violation  of  the  contract.  ^ 

Sir  F.  Kelly^  in  reply. — To  constitute  the  defendant  a  subscriber  to 
the  undertaking,  it  was  Aot  necessary  that  he  should  actually  have  exe- 
cuted the  subscription  contract  produced  pursuant  to  the  standing  orders, 
and  upon  which  the  act  of  parliament  was  passed ;  it  was  enough  that 
he  executed  some  binding  contract  whereby  he  became  a  subscriber  to 
the  undertaking  contemplated  by  the  act.  If  the  defendant  or  any 
other  shareholder  in  the  Cork,  Midleton,  and  Toughal  Railway  Company 
has  been  prejudiced  by  the  circular,  or  by  the  refusal  of  the  directors  to 
give  him  scrip  in  the  new  amalgamated  company  until  payment  of  the 
2«.  6(2.  per  share  additional,  he  is  not  without  remedy.  The  position 
and  rights  of  the  respective  shareholders  are  amply  preserved  by  the 
amalgamation  deed :  and  no  difficulty  such  as  that  suggested  arises  from 
the  fact  of  a  smaller  sum  having  been  paid  as  deposit  by  one  set  of 
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shareholders  than  was  paid  by  the  others.  The  directors  might  call  for 
the  additional  5«.  from  the  subscribers  to  the  Cork,  Midleton,  and 
Youghal  Railway  Company  before  making  a  general  call  upon  the  whole 
of  the  subscribers  to  both,  when  the  act  of  parliament  was  obtained. 
[Williams,  J. — Could  they  make  a  partial  call  ?]  Ex  necessitate  they 
must.  There  is  nothing  unjust  or  unreasonable,  nothing  compulsory  in 
the  notice :  the  subscribers  are  invited  to  come  and  execute  a  new  con- 
tract, and  to  exchange  their  scrip  and  pay  the  diflFerence  of  price.  The 
proposal  was  one  which  the  directors  had  a  right  to  make  for  the  ad?an- 
tage  of  the  whole  concern.  As  to  the  power  of  the  directors  of  the  two 
proposed  companies  to  amalgamate,  that  is  hardly  disputed :  the  real 
question  is,  whether  that  power  has  been  well  exercised.  That  the  two 
♦4.^01  c^°^P^^5es  up  to  a  certain  extent  *contemplate<i  the  same  or 

^  nearly  the  same  line  of  railway,  is  clear :  each  proposed  to  form 
a  railway  from  Cork  to  Youghal,  with  a  branch  to  the  south  to  CoTe, 
and  to  the  north  to  Fermoy ;  but  the  Cork  and  Waterford  Railway 
Company  contemplated  a  further  extension  of  their  line  to  Waterford. 
What  more  natural  than  that  two  lines  so  competing  should  be  desirous 
of  uniting  for  the  common  interest?  The  parties  to  each  undertaking, 
when  they  signed  the  respective  contracts,  must  have  contemplated  the 
very  amalgamation  which  has  taken  place. 

Jervis,  C.  J. — ^^I  must  confess  that  I. entertained  considerable  doubt 
on  originally  reading  this  case,  though  that  doubt  has  been  much  shaken 
by  the  fact  that  my  Brother  Byles^  having  fully  considered  the  matter, 
seems  to  think  there  is  little  or  nothitig  in  the  point  which  I  suggested. 
But,  upon  consideration,  I  incline  to  think  that  Sir  FUzroy  Kdbf  is 
right,  and  that,  though  ordinarily  a  consolidation  or  amalgamation  like 
this  would  not  be  warranted  by  a  general  authority,  yet,  looking  at  the 
terms  of  the  power  which  is  conferred  upon  the  directors  by  the  deeds 
in  question,  it  seems  to  me  that  they  are  large  enough  to  comprehend 
and  authorize  all  that  the  directors  professed  to  do  here.  That  being 
so,  I  think  the  defendant  is  a  subscriber  to  the  undertaking.  The  effect 
of  the  general  authority  thus  conferred  is  this  : — The  defendant  says, 
"  I  subscribe  a  certain  deed,  and  I  thereby  aulfiorize  you,  the  directors, 
to  unite  the  undertaking  to  which  I  subscribe  with  any  similar  under- 
taking, as  you  may  think  fit,  nnd  so  to  make  me  a  subscriber  to  that 
also."  In  truth,  therefore,  the  defendant,  by  executing  the  subscrip- 
tion deeds  of  the  Cork,  Midleton,  and  Youghal  Railway  Company, 
authorized  the  directors  to  do  that  which  in  effect  made  him  a  party  to 
^  the  Cork  and  Waterford  Company's  deeds  also.     Then,  howeter, 

J  *comes  the  diflSculty, — how  many  shares  has  he  engaged  to  take? 
and  how  is  the  proportion  to  be  arrived  at  ?  In  the  Cork,  Midleton, 
and  Youghal  Railway  Company's  deeds  no  capital  is  mentioned ;  in  the 
Cork  and  Waterford  Railway  Company's  deeds  the  amount  of  capital 
named  is  1,000,000/. ;  and  in  the  act  of  parliament  (9  &  10  Vict  c 
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cecxcviL,  8.  4),  the  capital  named  is  1,500,0002.,  divided  (s.  5)  into 
60,000  shares  of  25/.  each.  But  I  think  it  is  hardly  necessary  to  work 
out  that  calculation.  The  defendant  gives  the  directors  a  general 
authority.  He  says,  I  will  subscribe  2500/.,  to  be  composed  of  50 
shares  at  50/.  a  share,  or  that  which  represents  that  number ;  and  you 
the  directors  may  in  your  discretion  apply  that  to  any  other  undertaking 
of  a  similar  kind.  My  Brother  Byles  says  that  the  defendant  is  preju- 
diced by  being  called  upon  to  pay  5«.  for  each  original  share,  or  2s.  6d. 
for  each  substituted  share,  before  he  can  get  his  scrip  in  the  new  com- 
pany. That,  however,  is  not  done  by  the  deed.  The  deed  merely  sub- 
stitutes two  shares  of  the  nominal  value  of  25/.  each  for  one  of  50/.  It 
is  the  inequality  of  the  deposits  paid  by  the  subscribers  to  the  two 
undertakings  that  creates  the  difficulty,  if  any.  It  might  be  that  a  little 
dificulty  might  be  placed  in  the  way  of  a  sale  of  the  shares,  inasmuch 
ss  the  assignee  of  an  allottee  stands  in  a  somewhat  different  position 
from  one  who  buys  scrip.  But  he  never  would  pay  more  than  his  aliquot 
proportion.  It  is  enough  to  say,  however,  that  that  is  no  part  of  the 
arrangement  that  is  contemplated  by  the  deed.  Upon  the  whole  I  think 
the  plaintiffs  are  entitled  to  judgment. 

Cresswbll,  J. — I  am  of  the  same  opinion.  It  seems  to  me  that  the 
original  subscription  deeds  of  the  Cork,  Midleton,  and  Youghal  Railway 
Company  gave  power  to  the  directors  to  amalgamate  their  undertaking 
with  that  of  the  Cork  and  Waterford  Railway  Company.  *They  r#  Vro 
thereby  acquire  very  extensive  powers :  th«  framers  of  the  sub-  •■ 
8cribers*  agreement  seem  to  have  exhausted  the  language  for  the  pur- 
pose of  conveying  power  the  most  ample  that  could  be  delegated.  My 
Brother  Bibles  says  the  directors  have  not  exercised  the  powers  so 
conferred,  because  they  were  subject  to  a  condition  that  the  subscribers 
should  not  be  called  upon  .to  pay  more  than  2/.  15s.  per  share  until  an 
act  of  parliament  had  been  obtained.  He  is  not  called  upon  to  pay 
more.  He  may  do  as  he  pleases.  He  can  either  accede  to  the  proposal 
of  the  directors,  and  take  scrip  in  the  new  undertaking  in  exchange  for 
his  scrip  in  the  original  undertaking,  or  he  may  retain  his  scrip,  and 
claim  shares  of  corresponding  value  in  the  new  concern.  My  Lord  has 
explained  the  difficulty  that  apparently  existed  with  regard  to  the  pro- 
portion which  the  defendant  was  to  have,  by  showing,  that,  as  there 
was  no  sum  fixed  in  the  deeds  as  the  capital  of  the  Cork,  Midleton,  and 
Youghal  Railway  Company,  he  left  it  to  the  directors ;  and,  when  they 
fixed  the  capital  of  the  amalgamated  company  at  1,500,000/.,  to  be  divided 
in  60,000  shares  of  25/.  each,  he  consented  to  take  out  his  subscription  of 
2500/.  in  25/.  instead  of  50/.  shares.  As  to  the  difference  in  the  amount 
of  the  respective  deposits,  there  could  be  no  difficulty  in  settling  that 
DOW,  by  making  a  call  of  5/.  per  share  upon  the  whole  of  the  subscribers, 
giving  credit  to  each  for  so  much  as  had  already  been  paid  by  him.  I 
do  not  see  that  there  would  be  any  impropriety  in  a  company  in  the 
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course  of  formation  issuing  scrip  on  payment  of  a  certain  deposit,  say 
12.  per  share,  and  then,  finding  that  that  sum  was  not  suflScient  for  the 
exigencies  of  the  company,  giving  notice  that  no  further  scrip  will  be 
issued  except  upon  payment  of  a  deposit  of  25s.  or  80«.  The  only  con- 
sequence would  be  that  there  would  be  two  classes  of  scrip  certificates, 
3,,^-o-|  upon  one  of  .which  one  sum  had  *been  paid,  and  upon  the  other 
-^  another  sum :  but  all  that  might  be  rectified  and  the  burthen 
equalized  when  the  directors  came  to  make  the  first  call.  Upon  the 
whole,  therefore,  I  concur  with  my  Lord  in  thinking  that  the  plaintiffs 
are  entitled  to  recover. 

Williams,  J. — I  am  of  the  same  opinion.  I  feel  no  doubt  whatever 
that  the  subscription  deeds  of  the  Cork  and  Waterford  Railway  Company, 
and  the  Cork,  Midleton,  and  Youghal  Railway  Company,  conferred 
upon  the  directors  of  those  two  companies  the  power  of  amalgamation 
which  they  professed  to  exercise :  and  I  think  that  the  execution  of  the 
deed  of  the  23d  of  January,  1846,  was  a  suflScient  exercise  of  that 
power,  and  operated  as  a  lawful  amalgamation  or  union  of  the  Cork  and 
Waterford  with  the  Cork,  Midleton,  and  Youghal  Railway  Company. 
So  far  my  mind  is  free  from  doubt.  But  I  must  confess  that  I  have 
felt  some  doubt, — which  is  not  yet  entirely  removed, — as  to  the  rest  of 
the  case.  It  is  clear,  that,  when  the  agreement  of  the  23d  of  January, 
1846,  was  executed,  it  remained  to  be  ascertained  what  were  the  re- 
spective interests  of  the  several  shareholders  or  subscribers  of  each 
company,  and  what  their  respective  interests  in  the  capital  stock  of  the 
new  company.  That  is  not  provided  for  to  this  moment,  except  by  the 
execution  of  the  powers  conferred  upon  the  directors  by  that  deed.  I 
have  great  diflSculty  in  saying  that  they  have  exercised  that  power 
legally.  That,  however,  is  an  objection  not  so  much  showing  a  violation 
of  the  provision  in  the  subscribers*  agreement  of  the  Cork,  Midleton, 
and  Youghal  Railway  Company,  because  the  subscription  remains  un- 
altered, and  the  subscribers  are  not  called  upon  to  add  to  its  amount: 
but  I  feel  a  diflSculty  in  saying  that  the  directors,  in  executing  the 
powers  conferred  upon  them  by  the  agreement  of  the  23d  of  January, 
*±f^±l  18*6>  ^*^  *°y  power  to  *call  upon  the  subscribers  to  the  Cork, 
^  Midleton,  and  Youghal  Railway  to  pay  2s.  6d.  per  share  for 
having  their  scrip  exchanged.  But,  upon  the  whole,  notwithstanding 
the  doubt  on  my  mind,  it  is  not  strong  enough  to  induce  me  to  dissent 
from  the  view  which  my  Lord  and  my  learned  Brothers  have  taken  of 
the  case,  and  therefore  I  concur  with  them  in  thinking  that  there  should 
be  judgment  for  the  plaintiflTs. 

WiLLES,  J.,  concurred.  Judgment  for  the  plaintifii 
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June  6. 

By  an  act  incorporatinir  %  joint  stock  company,  the  directors  were  empowered  to  make  calls, 
giring  twenty  days'  notice  of  the  time  and  place  of  payment  in  the  London  Gazette  and  in 
two  or  more  of  the  daily  London  newspapers ;  and  it  was  enacted,  that,  if  any  proprietor  of 
•hares  should  neglect  or  refuse  to  pay  his  calls  **  during  the  vpace  of  three  calendar  months 
next  after  the  time  appointed  for  payment  thereof,"  the  person  so  neglecting  or  refusing  should 
abtoluteiy  forfeit  all  his  share  in  the  capital  stock  of  the  company,  and  all  profits  and  advnn> 
tages  thereof,  to  and  for  the  use  and  benefit  of  the  company ;  and  all  shares  so  forfeited  should 
or  might  at  any  time  thereafter  be  sold  at  a  public  side ;  but  that  "  no  advantage  should  bo 
taken  of  such  forfeiture  of  any  share  or  shares  until  after  thirty  days'  notice  should  have  been 
given  by  the  directors,  under  the  hand  of  the  olcrk  of  the  company,  to  the  owner  thereof,  by 
notice  in  writing  left  at  his  ntual  or  laat  place  of  abode,  nor  unless  the  same  should  be 
declared  to  be  forfeited  at  some  general  or  special  general  meeting  of  the  proprietors  which 
should  be  held  not  earlier  than  three  calendar  months  next  after  the  said  forfeiture  should 
happen :" — 

Held,  BO  absolute  forfeiture  until  after  the  thirty  days'  notice. 

A.,  6.  k  Co.  carried  on  business  in  Austin  Friars,  A.'8  private  residence  being  in  Hyde  Park 
Gardens.  The  firm  stopped  payment  in  September,  1847,  and  in  March,  1848,  the  partner- 
ship was  dissolved,  though  the  oflSce  in  Austin  Friars  was  not  closed  for  two  or  three  years 
after.  Upon  the  stoppage  of  the  firm,  A.  gave  up  his  private  residence,  and  in  May,  1849,  he 
went  to  reside  on  the  continent.  Some  time  before  May,  1852,  a  board  was  (but  without  the 
knowledge  of  A.)  affixed  to  the  office  in  Austin  Friars,  directing  that  letters  and  communica- 
tions fur  A.,  B.  A  Co.  should  be  left  at  the  office  of  C.  Before  A.  left  England,  it  was  the 
duty  of  the  clerk  at  the  office  in  Austin  Friars  to  forward  all  letters  addressed  to  A.,  which 
eame  there,  to  his  residence  in  Hyde  Park  Gardens ;  and,  after  A.  left  England,  C.  gave 
directions  that  letters  and  communications /or  eitlter  of  th«  partner*  should  be  forwarded  to 
B.  (who  had  been  a  member  of  the  firm) ;  and  0.  gave  directions  that  all  letters  or  communi- 
eations  /or  A.,  should  be  forwarded  to  E. ;  du<  E,  had  no  authority  to  act  for  the  plaintiff 
tmukin0  hi$  private  affaire, 

A,  was  the  holder  of  two  hundred  shares  in  the  company  incorporated  by  the  above-mentioned 
set,  and  was  one  of  the  directors  thereof.  At  a  general  meeting  held  in  March,  1851,  hie 
shares  were  declared  forfeited  for  non-payment  of  calls,  and,  on  the  15th  of  May,  1852,  a 
notice  of  the  forfeiture,  enclosed  in  an  envelope  addressed  to  A.,  was  left  with  C,  with  a 
request  that  he  would  "procure  the  acceptance  of  service  on  behalf  of  A."  C.  believed  he 
tent  it  to  D.,  but  neither  of  them  had  any  recollection  of  having  seen  it:  and  it  never  reached 
the  bands  or  came  to  the  knowledge  of  A. : — 

Held,  not  a  sufficient  service  of  the  notice, — although  in  the  deed  of  transfer  of  the  shares  to 
him,  in  the  resolution  appointing  him  a  director  of  the  company,  and  in  every  document 
signed  by  him  in  relation  to  the  affairs  of  the  company,  he  was  described  as  "  of  Austin 
Friars." 

And,  held,  that,  in  an  action  against  the  company  fbr  improperly  withholding  the  shares  after  a 
tender  of  the  sum  due  for  calls  and  interest,  A.  was  entitled  to  recover  their  value  at  the 
market-price  of  the  day  of  the  tender,  deducting  the  amount  of  calls  and  interest. 

• 

This  was  an  action  against  The  Van  Diemen's  Land  Company,  by 
the  plaintiff,  who  claimed  to  be  a  *shareholder  therein,  for  im-  r^j c^ 
properly  declaring  his  shares  forfeited.  •■ 

The  first  count  of  the  declaration  stated,  that,  by  an  act  of  parliament 
passed  in  the  year  1825  (6  G.  4,  c.  xxxix.),  it  was  enacted,  that,  in  case 
the  then  king  should,  within  three  years  after  the  passing  of  that  act  by 
charter,  grant  that  the  person  therein  named  should  be  a  body  politic 
and  corporate  by  the  name  of  "  The  Van  Diemen's  Land  Company," 
they  should  have  the  powers  therein  named ;  and  it  was  also  enacted 
that  the  shares  in  the  capital  stock  of  the  said  company,  and  in  the 
profits  and  advantages  thereof,  should  be  and  be  deemed  personal  estate, 
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and  as  such  personal  estate  should  be  transmissible  accordingly ;  and 
also  that  the  said  company,  or  the  directors  thereof,  should  cause  the 
names  and  designations  of  the  several  persons  who  had  subscribed  for, 
or  might  at  any  time  thereafter  be  entitled  to,  a  share  or  shares  in  the 
capital  stock  of  the  said  company,  with  the  number  of  such  share  or  shares, 
and  also  the  proper  number  by  which  every  share  should  be  distin- 
guished, to  be  fairly  and  distinctly  entered  in  a  book  or  books  to  be  kept 
by  their  clerks,  and  that,  after  such  entry,  a  certificate  under  the  com- 
mon seal  of  the  said  company,  and  countersigned  by  the  clerk,  should 
be  delivered  to  every  proprietor,  upon  demand,  specifying  the  share  or 
shares  to  which  he  or  she  should  be  entitled  in  the  said  company,  and 
that  such  certificate  should  be  admitted  in  all  courts  whatsoever  as  evi- 
dence of  the  title  of  such  proprietor  to  the  share  or  shares  therein 
specified,  but  that  the  want  of  such  certificate  should  not  hinder  or  pre- 
vent the  owner  of  any  of  the  said  shares  from  selling  or  disposing 

*d^(\l  *^®^^^f  5  *^^  ^y  ^^®  ^^  *ct  power  was  given  to  the  directors  of 
-*  the  said  company  to  make  calls  for  money  from  the  proprietors 
of  the  said  company,  in  the  manner  therein  directed ;  and  it  was  by  the 
said  act  further  enacted,  that,  if  any  subscriber,  or  any  proprietor  or 
proprietors  of  any  share  or  shares  in  the  capital  stock  of  the  said  com- 
pany, his,  her,  or  their  executors,  administrators,  successors,  or  assigns, 
should  neglect  or  refuse  to  pay  his,  her,  or  their  part  or  portion  of  the 
money  to  be  called  for  by  the  directors,  during  the  space  of  three  cal- 
endar months  next  after  the  appointed  time  of  payment,  then  and  in 
every  such  case  such  person  or  persons  so  neglecting  or  refusing  should 
absolutely  forfeit  all  his,  her,  or  their  share  or  shares  in  the  capital 
stock  of  the  said  company,  and  all  profits  and  advantages  thereof,  and 
all  money  theretofore  advanced  by  him,  her,  or  them  on  account  thereof^ 
to  and  for  the  use  and  benefit  of  the  said  company ;  but  that  no  advan- 
tage should  be  taken  of  such  forfeiture  of  any  share  or  shares  until  after 
thirty  days*  notice  should  have  been  given  by  the  directors  of  the  said 
company,  under  the  hand  of  the  clerk  of  the  said  company,  to  the  owner 
or  owners  thereof,  by  notice  in  writing  left  at  his,  her,  or  their  usual  or 
last  place  of  abode:  Averment,  that,  within  three  years  of  the  passing 
of  the  said  act,  and  before  the  occurrence  of  the  grievances  thereinafter 
mentioned,  the  then  king,  by  charter,  granted  that  the  persons  therein 
named  should  be  a  body  politic  and  corporate  in  name  and  in  deed  bj 
the  name  of  The  Van  Diemen's  Land  Company,  and  by  that  name 
should  and  might  sue  and  be  sued :  And  that,  before  the  occurrence  of 
the  grievances  thereinafter  mentioned,  the  plaintiff  was  the  lawful  holder 
and  proprietor  of  200  shares  in  the  capital  stock  of  the  said  company, 
of  the  value  of  20,000Z.,  and  that  the  defendants  afterwards  wrongfully 
^  and  without  reasonable  cause  declared  the  *said  shares  of  the 

J  plaintiff  to  be  forfeited:   Breach,  that,  although   thirty  days' 
notice  had  not  been  given  by  the  directors  of  the  said  company,  under 
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the  hand  of  the  clerk  of  the  said  company,  to  the  plaintiff,  the  owner 
of  the  said  shares,  bj  notice  in  writing  left  at  his  usual  or  last  place  of 
abode,  in  the  manner  and  form  required  by  the  said  act,  and  although 
the  same  had  not  been  declared  to  be  forfeited  at  any  general  or  special 
general  meeting  of  the  proprietors  held  not  earlier  than  three  calendar 
months  next  after  the  supposed  forfeiture  happened,  yet  the  defendants 
had  taken  advantage  of  such  forfeiture  as  aforesaid,  among  other 
respects,  in  this,  that,  relying  on  the  said  forfeiture,  they  had  refused, 
and  still  did  refuse,  to  recognise  him  as  such  owner ;  and  also  in  this,  that, 
relying  on  such  forfeiture,  they  did  not  treat  the  plaintiff  as  owner  of 
the  said  shares  when  they  made  subsequent  calls  for  the  purpose  of  the 
said  company ;  and  also  in  this,  that,  relying  on  the  said  forfeiture,  they 
had  refused,  and  still  refused,  to  receive  the  amount  of  all  moneys  for 
calls  or  otherwise  due  or  payable  from  the  said  plaintiff,  or  in  respect 
of  the  said  shares,  to  the  defendants,  although  the  plaintiff,  a  reasonable 
time  before  the  commencement  of  this  suit,  tendered  and  offered  and 
was  ready  and  willing  to  pay  such  amount,  together  with  lawful  interest 
from  the  appointed  time  of  payment ;  and  the  defendants  had  further 
taken  such  advantage  as  aforesaid  in  various  other  respects,  contrary  to 
their  duty  in  that  behalf. 

The  second  count  stated,  that,  the  plaintiff  being  owner  of  the  said 
shares,  and  the  same  being  unforfeited,  the  defendants  wrongfully  refused 
to  receive  the  amount  of  certain  calls  made  and  due  thereon,  and  wrong- 
fully refused  to  make  calls  thereon  when  calls  were  made  on  the  shares 
generally  in  the  company,  and  wrongfully  removed  and  erased  the  plain- 
tiff's name  from  *the  register  book  or  list  of  subscribers,  where-  r^tj^ro 
by  the  plaintiff  had  been  deprived  of  the  benefit  of  his  right  and  ^ 
title  as  such  proprietor,  and  whereby  the  plaintiff  did  not  appear  in  the 
book  or  books  kept  by  the  clerk  of  the  said  company  to  be  the  proprie- 
tor of  the  said  ahares,  and  whereby  the  name  of  the  plaintiff  as  such 
proprietor  did  not  appear  in  the  registry  book  or  list  of  subscribers  and 
proprietors  of  the  said  company,  and  whereby  the  plaintiff  had  been 
deprived  of  the  profits  of  the  said  shares,  and  of  voting  at  the  meetings 
of  the  shareholders,  and  whereby  the  right  and  title  of  the  plaintiff  to 
the  said  shares  had  been  slandered  and  damnified ;  and  the  plaintiff  had 
also  been  farther  damnified  in  this,  that,  after  the  default  of  duty  of  the 
defendants  in  this  declaration  alleged,  the  market  price  of  the  shares  in 
the  said  company  rose  in  value,  and  the  plaintiff  by  such  default  had 
lost  the  opportunity  of  making  sale  of  the  said  shares  of  which  he  was 
owner  as  aforesaid  before  the  commencement  of  this  suit. 

The  defendants  pleaded, — ^first,  as  to  the  first  count  of  the  declara- 
tion, that  18  to  say,  to  so  much  of  the  declaration  as  preceded  and  ended 
with  the  words  ^'  and  the  defendants  had  further  taken  such  advantage 
ts  aforesaid  in  various  other  respects,  contrary  to  their  duty  in  that  be- 
half,'' that,  after  the  plaintiff  had  become,  and  whilst  he  continued,  such 
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holder  and  proprietor  as  therein  mentioned,  and  long  before  the  commit- 
ting of  the  said  supposed  grieTance,s,  or  any  of  them,  therein  mentiosed, 
the  directors  of  the  said  company,  under  and  in  pursuance  of,  and  in 
conformity  with,  the  powers  and  provisions  of  the  statute  in  the  first 
count  mentioned,  made  divers  calls  of  and  for  money  from  the  several 
subscribers  and  proprietors  of  the  said  company,  not  exceeding  in  the 
whole  the  sum  of  lOOL  each  on  each  of  the  shares  held  by  him,  her,  or 
them  respectively  in  the  capital  stock  of  the  said  company,  but  being 
^ .  .q-.  much  less  *than  the  said  sum  of  lOOZ.,  the  said  calls  for  money 

-^  being  such  calls  and  such  money  as  the  directors  from  time  to 
time  found  wanting  and  necessary  for  the  purposes  of  the  said  company, 
no  one  such  call  exceeding  the  sum  of  lOL  sterling  for  or  in  respect  of 
any  one  share  of  lOOZ.,  and  no  such  call  being  made  but  at  the  distance 
of  three  calendar  months  at  least  from  another ;  and  that  the  said  sums  so 
called  for  from  the  plaintiff  for  and  in  respect  of  his  said  shares  were  not, 
nor  was  any  part  thereof,  paid  to  or  for  the  treasurer  or  treasurers  of  the 
said  company  by  the  plaintiff,  or  to  or  for  the  said  company,  or  otherwise 
howsoever,  by  the  plaintiff,  but  the  same  remaining  wholly  unpaid  by  him, 
notwithstanding  that  twenty  days'  previous  notice  at  the  least  of  the  seve- 
ral and  respective  times  and  places  appointed  for  payment  of  the  s&i<l 
several  calls  and  sums  of  money  was  on  every  occasion  given  in  the  London 
Gazette  and  in  two  or  more  of  the  daily  London  newspapers,  as  the 
directors  on  the  occasions  of  the  said  calls  directed :  and  the  plaintiff 
wholly  neglected  and  refused  to  pay  his  part  and  portion-  of  the  money 
so  called  for  by  the  directors  as  aforesaid  during  the  space  of  three 
calendar  months  next  after  the  respective  times  appointed  for  payment 
thereof,  together  with  lawful  interest ;  whereupon,  and  by  virtue  of  the 
said  statute,  before  the  committing  of  the  said  supposed  grievances,  or 
any  of  them,  the  plaintiff  absolutely  forfeited  all  his  share  and  shares 
in  the  capital  stock  of  the  said  company,  and  all  profits  and  advantages 
thereof,  to  and  for  the  use  and  benefit  of  the  said  company :  and  that, 
before  the  committing  of  the  said  supposed  grievances,  or  any  of  them, 
thirty  days*  notice  had  been  given  by  the  directors  of  the  said  company, 
under  the  hand  of  the  clerk  of  the  said  company,  to  the  plaintiff,  by 
notice  in  writing  left  at  his  usual  or  last  place  of  abode ;  and  the  said 
*^f{01  ^^*^®^  ^^  ^^^  plaintiff  were  declared  to  be  forfeited,  at  a  general 

•^  '•'meeting  of  the  proprietors  of  shares  in  the  capital  stock  of  the 
said  company  held  not  earlier  than  three  calendar  months  next  after  the 
said  forfeiture  happened,  and  that  the  said  periods  of  thirty  days,  and 
three  calendar  months,  respectively,  occurred  long  before  the  commit- 
ting of  the  said  supposed  grievances,  or  any  of  them,  and  long  before 
the  BMi  supposed  tender  and  offer  in  the  first  count  mentioned ;  where* 
fore  the  defendants  took  the  said  supposed  advantages  in  that  count  men- 
tioned, as  they  lawfully  might  for  the  cause  aforesaid. 
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Secondly,  for  a  further  plea  to  the  premises  in  the  introductory  part 
of  the  last  plea  mentioned,  that,  after  the  plaintiff  had  become,  and 
whilst  he  continued,  such  holder  and  proprietor  as  therein  mentioned, 
and  long  before  the  committing  of  the  said  supposed  grievances,  or  any 
of  them,  therein  mentioned,  the  directors  of  the  said  company,  under 
and  in  pursuai^e  of,  and  in  conformity  with,  the  powers  and  provisions 
of  the  statute  in  the  first  count  mentioned,  made  divers  calls  of  and  for 
money  from  the  several  subscribers  and  proprietors  of  the  said  company, 
not  exceeding  in  the  whole  the  sum  of  1001.  each  on  each  of  the  shares 
held  by  him,  her,  or  them  respectively  in  the  capital  stock  of  the  said 
company,  but  being  much  less  than  the  said  sum  of  lOOZ.,  the  said  calls 
for  money  being  such  calls  and  such  money  as  the  directors  from  time 
to  time  found  wanting  and  necessary  for  the  purposes  of  the  said  com- 
pany, no  one  such  call  exceeding  the  sum  of  lOL  sterling  for  or  in  respect 
of  any  one  share  of  lOOZ.,  and  no  such  call  being  mad^  but  at  the  dis- 
tance of  three  calendar  months  at  least  from  another ;  and  that  the  said 
Boms  so  called  for  from  the  plaintiff  for  and  in  respect  of  his  said  shares 
were  not,  nor  was  any  part  thereof,  paid  to  or  for  the  treasurer  or  trea- 
surers of  the  said  company  by  the  plaintiff,  or  to  or  for  the  said  com- 
pany or  otherwise  howsoever  by  the  plaintiff,  but  the  same  remained 
wholly  unpaid  by  him,  ^notwithstanding  that  twenty  days'  pre-  r*4/»-i 
vious  notice  at  the  least  of  the  several  and  respective  times  and  ^ 
places  appointed  for  payment  of  the  said  several  calls  and  sums  of  money 
was  on  every  occasion  given  in  the  London  Gazette,  and  two  or  more  of 
the  daily  London  newspapers,  as  the  directors  on  the  occasion  of  the 
said  calls  directed ;  and  the  plaintiff  wholly  neglected  to  pay  his  part 
and  portion  of  the  money  so  called  for  by  the  directors  as  aforesaid 
daring  the  space  cf  three  calendar  months  next  after  the  respective 
times  appointed  for  payment  thereof,  together  with  lawful  interest: 
whereupon,  and  by  virtue  of  the  said  statute,  the  plaintiff  became  and 
was  liable  to  be  sued  by  the  said  company  for  and  in  respect  of  the  said 
Boms  of  money  so  called  for,  for  and  in  respect  of  the  said  shares, 
amounting  in  the  whole  to  a  large' sum  of  money,  to  wit,  10,000Z. ;  and 
thereapon,  the  plaintiff  being  so  liable,  and  the  said  shares  of  him  the 
plaintiff  being  of  small  value,  that  is  to  say,  less  than  the  amount  of 
the  said  sum  of  money  to  which  the  plaintiff  was  so  liable  as  aforesaid, 
and  the  plaintiff  being  unable  to  pay  the  said  company  the  said  sum  of 
money  to  which  he  was  so  liable  as  aforesaid,  afterwards,  and  before 
the  committing  of  the  said  supposed  breaches  in  the  first  count  mention- 
ed, or  any  of  them,  and  before  the  said  supposed  tender  therein  men- 
tioned, the  plaintiff  voluntarily  abandoned  and  gave  up  to  the  said 
company  his  said  shares,  and  all  interest  therein,  and  the  said  company 
then  accepted  and  received  the  said  shares  and  interest  for  and  in  satis- 
faction and  discharge  of  the  said  sum  of  money,  and  of  the  said  lia- 
bility of  the  plaintiff  to  the  said  company ;  wherefore  the  said  company 
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took  the  said  supposed  advantages  in  that  count  mentioned,  as  they  hir- 
fully  might  for  the  cause  aforesaid. 

Thirdly,  **  to  the  last  count,  that  is  to  say,  to  the  residue  of  the 
declaration,"  that  the  plaintiff  was  not  the  owner  of  the  said  shares,  as 
alleged. 

*df{9'\       ^Fourthly,  to  the  same  count,  that  the  said  sh%r^9  ftt  the  said 
-'  time  when,  &c.,  were  forfeited. 

Fifthly,  to  the  whole  declaration,  not  guilty. 

Sixthly,  to  the  first  count,  that  the  plaintiff  was  not  then  holder  or 
proprietor  of  the  said  shares  therein  mentioned,  or  any  of  them,  u 
alleged. 

The  plaintiff  took  issue  on  the  first  and  second  pleas,  and  joined  issue 
upon  the  thirds  fourth,  fifth,  and  last  pleas. 

The  cause  was  tried  at  the  London  Sittings  after  Hilary  Term,  1855, 
before  Jervis,  C.  J.,  when  a  verdict  was  found  for  the  plaintiff  for  SOOOi., 
subject  to  the  opinion  of  the  court  upon  the  following  case, — of  which 
the  pleadings,  the  act  of  parliament,  and  the  company's  charter  were  to 
form  a  part : — •. 

At  the  times  of  the  passing  of  the  act  and  the  granting  of  the  charter, 
and  for  several  years  afterwards,  the  plaintiff  carried  on  business  in 
partnership  with  certain  other  persons,  under  the  firm  of  Gockerell, 
Larpent  k  Co.,  at  offices  No.  8,  Austin  Friars,  in  the  city  of  London ; 
and  the  plaintiff  was  the  owner  of  200  shares  of  the  capital  stock  of  the 
company. 

Before  the  month  of  November,  1847,  calls  to  the  amount  of  252. 
had  been  paid  on  each  of  those  shares.  On  the  4th  of  Novenber, 
1847,  the  7th  of  June,  1849,  and  the  15th  of  August,  1850,  calls  of 
11.  on  each  share  of  the  stock  of  the  company  were  duly  made  by  the 
directors,  and  previous  notice  of  the  times  and  places  of  payment  was 
duly  given  by  advertisement,  as  directed  by  the  act.  These  calls  were 
payable  on  the  15th  of  January,  1848,  the  18th  of  July,  1849,  and  the 
25th  of  September,  1850,  respectively.  They  have  not  been  paid.  The 
shares  were  lOOL  shares. 

The  plaintiff  proved  that  he  did  not  know  of  the  making  of  these  calls, 
or  any  of  them,  except  as  in  this  case  appears. 

j^ -^o-i       *At  the  annual  general  meeting  of  the  proprietors  of  the  com- 
-*  pany,  held  pursuant  to  their  act,  on  the  31st  of  March,  1851,  the 
plaintiff's  shares  were  declared  forfeited,  and  the  following  declaration 
was  made,  and  entered  in  the  books  of  the  company : — 

^^  The  chairman  then  informed  the  meeting  that  the  directors  had  felt 
it  their  duty  to  propose  for  forfeiture  certain  shares,  on  which  more 
than  one  call  was  in  arrear,  to  the  number  of  551,  the  particulars  of 
which  were  read  by  the  secretary,  as  follows : — [Here,  among  othen, 
followed  the  number,  of  the  plaintiff's  shares]  200  shares  late  thepixh 
perty  of  John  Gockerell,  of  8,  Austin  Friars,  in  the  city  of  London. 

(Signed)  "J.  Cattley,  Chairman." 


18  COMMON  BENCH.    (9  J.  SCOTT.)  463 

— —   -  ' 

In  April,  1851,  a  call  was  in  like  manner  made  of  10«.  on  each  share 
of  the  company ;  but  no  call  was  made  on  the  plaintiff  or  upon  any 
shares  as  being  his  property, — the  directors  and  the  company  regarding 
hid  shares  as  forfeited. 

At  the  annual  general  meeting  of  the  proprietors,  held  on  the  12tli 
of  March,  1852,  the  foregoing  declaration  at  the  meeting  of  the  31st 
of  March,  1851,  was  confirmed. 

The  firm  of  which  the  plaintiff  was  a  member  stopped  payment  in 
September,  1S47.  Its  afiairs  were  liquidated  under  an  arrangement 
with  their  creditors  under  inspectors,  of  whom  Mr.  Horsley  Palmer  was 
one :  and,  after  that  month,  the  firm  did  nothing  more  than  conduct  to 
a  conclusion  the  liquidation  of  their  afiairs  for  the  benefit  of  their  cre- 
ditors. The  firm  was  dissolved  in  March,  1848.  In  winding  up  the 
abirB  under  the  inspectors,  Mr.  Noble,  one  of  the  firm,  was  the  most 
active ;  attending  at  the  premises  in  Austin  Friars  almost  every  day. 
Mr.  Noble  had  no  authority  to  act  for  the  plaintiff  as  to  his  private 
affairs.  The  premises  in  Austin  Friars  were  not  closed  until  two  or 
three  years  after  the  stoppage. 

*A  Mr.  James  Edward  Coleman  acted  as  accountant  for  the  ri^Ar^ 
inspectors  in  regard  to  the  afiisbirs  of  the  firm :  but  he  did  not  ^ 
act,  and  had  no  authority  to  act,  touching  the  private  affairs  of  any  of 
the  members  of  the  firm :  and  he  never  had  any  comniunication  with  the 
plaintiff,  and  neyer  saw  him  touching  the  private  affairs  of  the  plaintiff! 
A  Mr.  John  H.  Palmer,  a  merchant  in  London,  acted  as  the  friend  of 
the  plaintiff,  and  by  his  directions,  in  paying  the  trust  dividends  to  his 
private  creditors,  under  a  deed  of  arrangement  hereinafter  mentioned, 
and  acted  for  him  in  nothing  dse* 

No  business  connected  with  the  private  affairs  of  the  plaintiff*  was 
transacted  after  the  said  stoppage  at  the  premises  in  Austin  Friars. 
Letters  addressed  to  him  there,  came  there  after  he  left  England.  The 
plaintiff  left  England  in  May,  1849,  and  went  to  reside  on  the  continent, 
where  he  has  ever  since  resided. 

The  plaintiff  never  slept  at  Austin  Friars,  or  used  the  premises  there 
otherwise  than  for  business. 

At  the  time  of  the  stoppage  of  payment  of  the  firm,  the  plaintiff 
occupied  a  house  in  Hyde  Park  Gardens,  London,  and  another  at  Burton 
Hill,  Wiltshire.  He  then  gave  up  those  houses,  and  afterwards  became 
an  inmate  with  his  sister  at  Longton,  Essex.  He  next  went  abroad,  the 
premises  in  Austin  Friars  then  being,  and  afterwards  continuing  to  be, 
occupied  as  herein  mentioned. 

His  shares  were  principally  transferred  to  him.  There  were  twelve 
deeds  of  transfer,  executed  to  and  by  him,  in  all  of  which  he  was  de- 
scribed as  of  Austin  Friars ;  and  in  the  certificates  of  the  same  shares 
he  was  described  as  of  Austin  Friars.  He  was  a  director  of  the  com- 
pany from  1839,  and  attended  several  meetings.     He  was  elected  as  of 
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— — -       —  -  —  ■  * 

8  Austin  Friars.     The  plaintiff  proved  that  notices  and  communications 
of  every  kind  relating  to  the  Van  Diemen's  Land  Company  were  sent 
*4.fk^1  *^^  ^^^  address  there,  and  that  he  never  gave  any  directions  that 
■^  they  should  be  sent  in  any  other  way. 

Before  leaving  England,  viz.  on  the  24th  of  November,  1848,  the 
plaintiff  made  an  arrangement  with  his  private  creditors,  by  a  deed, 
which  was  to  be  taken  a^  part  of  the  case,  and  in  which  also  he  was 
described  as  of  Austin  Friars. 

A  board,  with  an  inscriptit)n  of  which  the  following  is  a  copy,  was 
afiBxed  at  the  offices  No,  8  Austin  Friars,  some  time  before  May,  1862; 
but  the  precise  time  of  its  being  affixed  did  not  appear, — 

"Letters  and  communications  for  Cockerell,  Larpent  &  Co.,  to  be 
left  at  the  office  of  Mr.  J.  E.  Coleman,  36  Coleman  Street." 

The  plaintiff  proved  that  the  above  board  was  put  up  without  his 
knowledge  or  direct  authority,  otherwise  than  is  to  be  inferred  from  the 
circumstances ;  nor  did  he  know  of  the  same  until  after  the  commenoe- 
ment  of  this  action. 

Before  the  plaintiff  left  England,  it  was  the  duty  of  the  clerk  at 
Austin  Friars  to  forward  all  letters  addressed  to  the  plaintiff  which  came 
to  Austin  Friars,  to  the  private  residence  of  the  plaintiff,  in  Hyde  Park 
Gardens,  or  the  country. 

After  the  plaintiff  left  England,  Mr.  Coleman  gave  directions  that 
letters  and  communications  for  either  of  the  partners  should  be  for- 
warded to  Mr.  Noble,  who  had  an  office  in  the  city ;  and  Mr.  Noble 
gave  directions  that  all. letters  or  communications  for  the  plaintiff  should 
be  forwarded  to  the  plaintiff's  brother,  Mr.  S.  P.  Cockerell.  Mr. 
Noble  had  no  authority  to  act  for  the  plaintiff  touching  his  private 
affairs. 

On  the  15th  of  May,  1852,  a  clerk  of  the  defendants'  attorneys,  on 
behalf  of  the  defendants,  went  with  the  notice  hereinafter  mentioned  to 
No.  8  Austin  Friars,  whereat  the  said  business  of  the  firm  of  Cockerell, 
Larpent  &  Co.  had  formerly  been  carried  on ;  and,  finding  the  office 
*Af{(M  ^^^^  ^P'  ^^^  ftfter  seeing  the  said  board,  he  *left  with  Mr.  Cole- 
^  man,  at  his  office  in  Coleman  Street,  on  the  same  day,  a  letter 
from  the  defendants'  attorneys,  of  which  the  following  is  a  copy : — 

"  19  Coleman  Street,  15th  of  May,  1852. 

^'  Dear  Sir, — As  we  understand  that  the  affairs  of  Messrs.  Cockerdl, 
Larpent  &  Co.  are  in  your  hands,  may  we  request  that  you  will  procure 
the  acceptance  of  service  of  the  accompanying  notice  on  behalf  of  Mr. 
John  Cockerell.  We  enclose  the  notice  in  duplicate,  and  will  thank  yov 
to  get  the  receipt  on  one  copy  signed  by  the  party  accepting  the  service. 

^'  BisoHOFF  k  Cox. 

^^  J.  E.  Coleman,  Esq.,  86  Coleman  Street" 

In  the  letter  was  the  following  notice,  in  duplicate,  signed  by  Mr. 
Gattley,  the  clerk  of  the  defendants : — 
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"John  Cockerel!,  Esq. 

"  Sir, — By  order  of  the  court  of  directors  of  the  Van  Diemen's  Land 
Company,  I  hereby  give  yon  notice,  that,  at  a  general  court  of  proprie- 
tors of  the  said  company,  held  on  the  31st  of  March,  1851,  it  was, 
amongst  other  things,  resolved,  that,  in  consequence  of  your  having 
neglected  to  pay  the  calls  on  the  shares  standing  in  your  name,  for  the 
space  of  three  calendar  months  next  after  the  time  appointed  for  pay- 
ment thereof,  the  same  shares,  and  all  franchises  and  interest  therein, 
and  all  the  profits  and  advantages  thereof,  and  all  moneys  theretofore 
advanced  on  account  thereof,  should  be  absolutely  forfeited  to  or  for  the 
use  and  benefit  of  the  said  company;  and  the  same  were  thereby 
declared  to  be  forfeited  accordingly,  and  you  were  thereby  declared  dis- 
franchised and  removed  from  the  said  company.  But  no  advantage  will 
be  taken  of  such  forfeiture  until  after  the  expiration  of  thirty  days  from 
the  date  of  this  notice.     Dated,  this  15th  day  of  May,  1852. 

"  H.  Cattlbt,  clerk  to  the  said  company." 

No  answer  was  sent  to  this  letter ;  and  the  above  *notice  never  r+j^/jir 
came  to  the  hands  or  knowledge  of  the  plaintiff* ;  and  it  was  to  be  ^ 
taken  that  the  same  was   lost,  without  prejudice  to  any  question  of 
service  of  notice.     Notice  to  produce  it  was  duly  given. 

Mr.  Coleman,  who  was  examined  as  a  witness  on  behalf  of  the 
defendants,  said  that,  to  the  best  of  his  recollection,  he  forwarded  the 
notice  to  Mr.  Noble.  Mr.  Noble  stated  that  he  had  no  recollection  of 
having  received  or  seen  any  letter  sent  by  Mr.  Coleman  to  or  for  the 
plaintifif  in  1852,  and  that  he  never  saw  a  document  like  the  above 
notice, — a  copy  of  which  was  shown  to  him  on  his  examination  by  the 
defendants'  counsel. 

On  the  20th  of  May,  1852,  at  a  court  of  directors  of  the  company, 
the  following  took  place,  and  was  duly  entered  in  the  books  of  the 
company : — 

The  chairman  informed  the  court  that  the  secretary  had  attended  at 
the  office  of  the  company's  solicitors  on  Thursday,  the  13th  instant,  and 
bad  there  signed  certain  notices  drawn  up  agreeably  with  the  require- 
ments of  the  act  of  parliament,  addressed  to  those  persons  whose  shares 
had  been  forfeited  (amongst  others),  as  follows, — ^'  shares  forfeited  at 
the  general  meeting  of  proprietors  on  the  31st  of  March,  1851, — John 
Cockerel!,  200  shares."  And  the  chairman  further  informed  the  court, 
that,  after  the  expiration  of  thirty  days  from  the  delivery  of  the  said 
notices,  the  shares  would  become  finally  and  completely  forfeited,  unless 
payment  of  the  overdue  calls  was  made  in  the  mean  time. 

Save  as  in  this  case  appears,  no  notice  of  the  forfeiture  of  the  said 
shares  of  the  plaintiff  was  ever  given ;  nor  did  the  plaintiff,  or  any  per- 
son authorized  to  act  for  him,  know  of  the  above  resolutions  until  after 
this  action  was  brought ;  nor  did  the  plaintiff  or  any  person  authorized 
to  act  for  him,  know  of  the  alleged  forfeiture  until  the  end  of  the  month 
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*4fi«l  ^^  December,  1852,  when  Mr.  Palmer  *wa8  verbally  informed 
^  thereof,  and  thereapon  commanicated  with  the  plaintiff. 

On  the  11th  of  January,  1853,  the  plabtiff  caused  to  be  tendered  to 
the  defendants  a  sufficient  sum  to  cover  ihe  amount  of  the  calls  on  the 
200  shares,  with  interest  thereon  from  the  time  they  were  payable,  and 
stated  he  did  so  to  enable  him  to  sell  the  shares.  The  defendanta 
refused  to  receive  the  same,  on  the  ground  that  they  considered  the 
shares  had  been  legally  forfeited,  and  that  they  could  not  in  any  mamier 
recognise  the  plaintiff's  right  to  such  shares. 

It  was  proved  by  Mr.  Whettenhall,  a  share-broker  called  by  the 
plaintiff,  that  the  market-price  of  the  shares  on  the  day  of  the  tender 
was  20Z.  a  share:  the  price  between  that  time  and  the  time  of  trial 
fluctuated  very  much ;  ~{hey  were  as  low  as  14^  (142.  10«.)  and  as  high 
as  26Z.  10«. :  that,  at  the  commencement  of  the  action  they  were  14^, 
and  at  the  time  of  the  trial  they  were  13Z.  On  the  4th  of  November, 
1847,  the  shares  were  not  quoted  in  the  market.  In  June  1849,  after 
the  second  of  the  before-mentioned  calls,  they  were  worth  30«.  On  the 
31st  of  March,  1851,  they  were  worth  IL  or  30«.  On  the  12th  of 
March,  1852,  and  in  May,  1852,  the  shares  were  not  quoted  at  alL 
The  price  of  the  shares  did  not  rise  until  October,  1852 ;  up  to  which 
date,  it  is  a  fact  that  the  shares  were  worth  very  little.  Until  the  follow- 
ing  December,  there  was  no  quotation  for  them :  they  then  rose  to  5/.  IQi., 
and  on  the  22d  of  December  to  40Z.  In  the  quotation  it  is  assumed  that 
all  calls  are  paid. 

The  amount  of  the  verdict  was  taken  by  direction  of  the  Lord  Chief 
Justice,  subject  to  the  opinion  of  the  court.  The  shares  were  treated 
as  worth  19^.  a  share  on  the  day  of  the  tender ;  his  Lordship  suggesting 
(which  was  agreed  to)  that  \l.  a  share  be  deducted,  to  allow  for  a  depre- 
*i8Q1  ^^'^^'^^  ^^  ^^^  market  by  the  selling  of  *200  shares  at  one  time. 
-*  The  value  of  the  shares,  after  allowing  for  the  calls  and  interest, 
it  was  agreed  would  by  this  mode  amount  to  3000Z. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  that  a  jury  would 
be  justified  in  doing,  and  to  have  all  powers  of  a  judge  at  Nisi  Prios  as 
to  amendment  and  otherwise. 

The  first  question  for  the  opinion  of  the  court,  is,  whether  the  verdict 
is  to  stand  for  the  plaintiff,  or  to  be  entered  for  the  defendants  on  any 
and  what  issues.  If  it  is  to  stand  for  the  plaintiff, — secondly,  upon 
what  principle  is  the  amount  of  the  damages  to  be  ascertained? 

If  the  court  should  be  of  opinion  in  the  affirmative  of  the  first  ques- 
tion, the  verdict  is  to  be  entered  for  the  plaintiff,  according  to  the 
principle  which  the  court  may  direct, — the  amount  to  be  settled  by  the 
court. 

If  the  court  should  be  of  opinion  in  the  negative  of  the  first  question, 
the  verdict  is  to  be  entered  for  the  defendants  upon  such  issues  as  the 
court  may  direct. 
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Montague  Smith  (with  whom  was  Barstow),  for  the  plaintiff.(a) — The 
first  question  which  is  preseiited  to  *the  court  npon  this  special  rn^Anri 
ease,  turns  upon  the  construction  of  two  or  three  sections  of  the  *- 
company's  act  of  incorporation,  6  G.  4,  c.  zxzix.  The  1st  section 
makes  them  a  body  corporate  under  the  name  of  ^^  The  Van  Diemen's 
Land  Company.''  The  Sth  section  enacts  that  the  shares  in  the  capital 
stock  of  the  company,  and  in  the  profits  and  advantages  thereof,  shall 
be  personal  estate,  and  transmissible  accordingly.  The  9th  section  pro- 
yides  a  form  of  transfer,  and  the  10th  enacts  that  no  shares  shall  be  sold 
or  transferred  after  a  call  made  and  due,  until  the  money  is  paid.  The 
13th  section  empowers  the  directors  to  make  calls  not  exceeding  in  the 
whole  lOOL  on  each  share,  so  that  no  one  call  exceed  101.  per  share,  or 
be  made  but  at  the  distance  of  three  months  from  the  preceding  call ; 
'^  and  the  said  several  sums  of  money  so  called  for  shall  be  paid  at  such 
time  and  place  as  shall  be  appointed  by  the  directors  of  the  said  com- 
pany, of  which  time  and  place  twenty  days'  previous  notice  at  least 
shall  be  given  in  the  London  Gazette,  and  in  two  or  more  of  the  daily 
London  newspapers,  as  the  suid  directors  shall  direct:"  and  the  14th, 
which  is  the  material  section,  enacts,  '^  that,  if  any  subscriber,  or  any 
proprietor  or  proprietors  of  any  share  or  shares  in  the  capital  stock  of 
tbe  said  company,  his,  her,  or  their  executors,  administrators,  successors, 
or  assigns,  shall  neglect  or  refuse  to  pay  his,  her,  or  their  part  or  portion 
of  the  money  to  be  called  for  by  the  directors  as  aforesaid,  during  the 
space  of  three  calendar  months  next  after  the  time  appointed  for  payment 
thereof,  together  with  lawful  interest  from  the  appointed  time  of  pay- 
ment, then  and  in  every  such  case  such  person  or  persons  so  neglecting 
*  or  retuBing,  shall  absolutely  forfeit  bW  his,  her,  or  their  share  rn^Am-, 
or  shares  in  the  capital  stock  of  the  said  company,  and  all  profits  *- 
and  advantages  thereof,  and  all  money  theretofore  advanced  by  him,  her, 
or  them  on  account  thereof,  to  and  for  the  use  and  benefit  of  the  said 
company ;  and  all  shares  which  shall  or  may  be  so  forfeited  shall  or  may 
at  any  time  or  times  thereafter  be  sold  at  a  public  sale,  for  the  most 
money  that  can  be  gotten  for  the  same,  and  the  produce  thereof  shall 
go  to  and  make  part  of  the  capital  of  the  said  company ;  but  no  advantage 
shall  be  taken  of  sueh  forfeiture  of  any  share  or  shares,  until  after 

(a)  The  polnti  marked  for  argament  on  the  part  of  the  plain  tiff,  were, — 
''That,  aaeaming  a  forfeiture  of  tbe  shares  had  been  incurred  by  non-payment  of  the  calls  in 
qoestioD,'  there  bad  never  been  the  thirty  days'  notice  required  by  the  14th  section  of  the  com- 
pany's act,  6  Geo.  4,  o.  xxziz.,  to  entitle  them  to  take  advantage  of  snob  forfeiture ;  and  that 
the  facts  disclosed  by  the  special  case,  showed,  that,  without  such  notice,  tbe  company  had  taken 
Advantage  of  such  forfeiture,  to  the  plaintiff's  damage. 

"  And,  as  to  tbe  damages, — that,  after  the  tender,  the  plaintiff  was  entitled,  as  between  him  and 
the  eonpa&y,  to  all  tbe  righta  of  owner  of  the  shares;  that  the  case  showed  that  be  might  at  the 
tiiBe  of  the  tender  bare  sold  tbe  shares  at  20^  per  share;  that,  as  against  the  defendants,  he  was 
entitled  to  take  their  ralue  at  not  less  than  that  sum ;  and,  further,  that  he  was  entitled  to  have 
fhem  taken  at  tbe  highest  sum  to  which  they  roee  before  tbe  eommenoement  of  the  action,  and 
that  the  time  of  tbe  oommencement  of  the  action  was  not  the  proper  time  at  which  tbe  calcula- 
Htm  should  be  niAde. 
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thirtif  days*  notice  shall  have  been  given  by  the  directors  of  the  said 
company,  under  the  hand  of  the  clerk  of  the  said  company,  to  the  owner 
or  owners  thereof,  by  notice  in  writing  left  at  kiSy  her,  or  their  usual  or 
last  place  of  abode,  nor  unless  the  same  shall  be  declared  to  be  forfeited 
at  some  general  or  special  general  meeting  of  the  said  proprietors  which 
shall  be  held  not  earlier  than  three  calendar  months  next  after  the  said 
forfeiture  shall  happen ;  and  that  every  such  forfeiture  so  to  be  declared, 
shall  be  an  absolute  indemnification  and  discharge  to  and  for  the  pro< 
prietor  and  proprietors,  or  his,  her,  or  their  executors,  administrators, 
successors,  and  assigns,  so  forfeiting,  against  all  actions,  suits,  and  pro- 
secutions, for  any  breach  of  contract  or  other  agreement  between  such 
proprietor  or  proprietors,  his,  her,  or  their  executors,  administrators, 
successors,  and  assigns,  and  the  said  company,  with  regard  to  the  future 
carrying  on  and  managing  of  the  said  company."  Taking  the  whole  of 
the  clause  together,  it  is  plain  that  the  legislature  did  not  mean  that  the 
shares  should  be  absolutely  forfeited  at  the  end  of  the  three  months,  but 
only  that  they  should  be  forfeitable,  that  is,  that  the  company  should 
have  a  right  to  declare  them  forfeited,  the  proper  notice  having  been 
♦4791  8^^®"'  ^^^  there  is  good  reason  why  this  should  be  *so ;  for, 
^  there  is  no  provision  in  the  act  for  notice  to  be  given  to  indiridual 
shareholders.  This  construction  is  fortified  by  the  words  giving  the 
power  of  sale  "  at  any  time  or  times  thereafter," — that  is,  after  the 
thirty  days,  for,  it  would  manifestly  be  idle  to  give  the  notice,  if  the 
shares  could  be  sold  before  its  expiration.  That  this  was  the  construc- 
tion put  upon  the  act  by  the  company  themselves,  is  clear  from  the 
entry  made  in  the  company's  book  on  the  20th  of  May,  1852,  as  set  out 
in  the  special  case.  [Jervis,  C.  J. — If  the  act  of  parliament  means 
that  the  shares  are  forfeited,  with  the  power  to  redeem  the  forfeiture 
within  thirty  days,  you  have,  subject  to  the  question  as  to  the  notice, 
complied  with  it,  because  you  tendered  the  amount  due  for  calls  within* 
thirty  days  after  the  forfeiture  first  came  to  your  knowledge.]  Either 
construction  will  answer  the  plaintiff's  purpose.  If  a  condition  prece- 
dent, the  notice  must  be  given  before  a  forfeiture  is  incurred :  if  a  condi- 
tion subsequent,  it  has  been  performed.  The  next  question  is,  whether 
in  point  of  fact  a  notice  was  given.  The  facts  found  in  the  special  case 
clearly  show  that  no  notice  was  served  at  all.  The  act  requires  that  the 
notice  shall  be  served  at  "the  usual  or  last  place  of  abode"  of  the  share- 
holder. Assuming,  for  argument  sake,  that  No.  8  Austin  Friars  was 
the  plaintiff's  usual  or  last  place  of  abode,  what  occurred  here  was  giv- 
ing an  entirely  different  direction  to  the  notice.  It  appears  that  Cocke- 
rell,  Larpent  &  Co.  carried  on  their  business  at  No.  8  Austin  Friars, 
Mr.  Cockerell  had  two  private  residences, — one,  in  Hyde  Park  (Jardens, 
— the  other,  in  Wiltshire.  The  firm  stopped  payment  in  September, 
1847 ;  and  in  March,  1848,  the  partnership  was  dissolved ;  though  the 
office  in  Austin  Friars  was  not  closed  for  two  or  three  years  after. 
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Upon  the  stoppage  of  the  firm,  the  plaintiff  gave  up  his  two  residences, 
and  for  some  time  became  an  inmate  with  his  sister  at  Longhton, 
*in  Essex ;  and  in  May,  1849,  he  went  to  reside  on  the  continent.  rn^Ano 
Some  time  before  Maj,  1852,  a  board  with  the  following  inscrip-  ^ 
tion, — '^Letters  and  communications  for  Cockerell,  Larpent  &  Co.,  to 
be  left  at  the  office  of  Mr.  J.  E.  Coleman,  86  Coleman  Street," — was 
affixed  at  the  offices  in  Austin  Friars ;  but  of  this  the  plaintiff  had  no 
knowledge.  The  case  finds,  that,  before  the  plaintiff  left  England,  it 
was  the  duty  of  the  clerk  at  No.  8  Austin  Friars  to  forward  all  letters 
addressed  to  the  plaintiff;  which  came  there,  to  the  plaintiff's  private 
residence  in  Hyde  Park  Gardens,  or  Wiltshire ;  and  that,  after  he  left 
England,  Mr.  Coleman  gave  directions  that  letters  and  communications 
for  either  of  the  purtnera  should  be  forwarded  to  Mr.  Noble  (who  had 
been  a  member  of  the  firm) ;  and  Mr.  Noble  gave  directions  that  all 
letters  or  communications  far  the  plaintiff  should  be  forwarded  to  his 
brother,  Mr.  S.  P.  Cockerell:  but  Mr.  Noble  had  no  authority  to  act  for 
the  plaintiff  touching  his  private  affairs,  [Jervis,  C.  J. — It  is  plain 
that  the  notice  was  not  left  at  the  plaintiff's  ^\  last  place  of  abode.''  The 
notice  was  in  fact  served  upon  Coleman.  Had  he  authority  to  receive 
it  for  the  plaintiff?]  The  case  expressly  negatives  that  either  Coleman 
or  Noble  had  any  authority  to  act  for  the  plaintiff  in  relation  to  his 
private  affairs.  He  had  no  implied  authority  to  put  up  the  board,  for 
all  implied  authority  would  necessarily  terminate  on  the  dissolution  of 
the  partnership.  No.  8  Austin  Friars  was  not*  the  plaintiff's  place  of 
abode ;  there  was  no  authority,  express  or  implied,  in  Coleman  or  in 
Noble,  to  receive  notices  for  him  or  to  act  in  any  way  touching  his  pri- 
vate affairs ;  and  the  board  was  affixed  there  without  his  authority  and 
without  his  knowledge.  Under  these  circumstances,  he  clearly  had  no 
notice  of  the  calls.  If,  when  the  notice  was  served  on  Coleman,  he  had 
been  told  it  was  served  on  him  as  agent  for  the  plaintiff,  he  might  have 
declined  to  take  *it,  or  it  might  have  been  preserved  with  more  ri^,ArrA 
care.  In  fact,  Coleman  is  treated  as  the  agent  of  the  defendants,  ^ 
to  procure  the  acceptance  by  some  one  having  authority  of  the  service 
on  behalf  of  the  plaintiff. 
Hugh  BUI  (with  whom  was   Unthank)^  contrlt.(a) — In  considering 

(a)  The  poiott  marked  for  argument  on  the  part  of  the  defendante,  were  as  follows, — 

**  That  hy  the  company's  act»  6  Q.  4,  c.  xxxix.,  s.  14,  the  plaintiff's  shares  were  absolatelj  for- 
feited, on  non-paTment  of  the  caUs  for  three  calendar  months. 

"That  the  plaintiff,  who  had  so  forfeited  his  shares,  could  nothj  his  own  act,  as  hy  tendering 
the  amoant  of  calls,  without  the  assent  of  the  company,  purge  the  forfeiture. 

*'  That,  nntil  the  company  waived  the  forfeiture,  the  plaintiff  had  no  right  to  sue  the  company, 
en  the  footing  of  his  being  entitled  to  the  shares. 

**  That,  as  the  plaintiff  had  forfeited  his  shares,  and  the  company  had  not  agreed  to  waive  the 
forfeitcre,  the  company  and  its  officers  had  the  right  to  refuse  to  receive  iVom  the  plaintiff  the 
cslls,  and  had  a  right  to  remove  his  name  from  the  register-book. 

"That  the  notice  in  writing  mentioned  in  the  case  was  unnecessary;  but  was,  if  necessary, 
Boder  the  circumstances,  sufficient,  and  sufficiently  served. 

"And  that,  if,  by  tendering  the  eaUsi  and  without  the  company's  consent,  the  plaintiff  could 
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this  case,  it  will  be  important  to  bear  in  mind,  that,  in  the  deed  bj 
which  the  shares  in  question  were  transferred  to  him,  in  the  resolation 
appointing  him  a  director  of  the  company,  and  in  every  docament  signed 
by  him  in  relation  to  the  affairs  of  the  company,  the  plaintiff  was  always 
described  as  of  ^^  Austin  Friars;"  that,  by  his  own  direction,  all  com- 
munications from  the  company  were  addressed  to  him  there ;  and  that, 
in  the  deed  of  the  24th  of  November,  1848,  mentioned  in  the  case,  and 
in  which  certain  of  these  shares  are  dealt  with,  he  is  also  described  as 
*47^1  °^  *"***  place.  It  appears,  that,  *from  the  year  1847  down  to 
•^  the  mouth  of  December,  1852^  the  shares  were  of  a  mere  nominal 
value, — at  the  most  from  20(f.  to  80«.  per  share,  with  a  call  of  2L  paid. 
In  November,  1847,  Cockerell,  Larpent  &  Go.  stopped  payment.  In 
May,  1849,  Mr.  Cockerell  goes  abroad,  and  nothing  more  is  heard  of 
him  until  the  11th  of  January,  1858,  when  the  tender  menUoned  in  the 
case  was  made.  In  the  interim  various  calls  had  been  made,  viz.  a  call 
of  IL  per  share  on  the  7th  of  June,  1849,  another  of  1/.  per  share  on 
the  15th  of  August,  1850,  and  another  of  10s.  per  share  in  April,  1851. 
At  a  general  meeting  on  the  81st  of  March,  1851,  the  plaintiff's  shares 
were  declared  forfeited ;  and  on  the  15th  of  May,  1852,  the  notice  of 
that  forfeiture  was  served  in  the  manner  stated  in  the  case.  There  are 
coses  in  equity  which  show,  that,  after  slumbering  on  his  rights,  a  share- 
holder whose  shares  have  been  forfeited  in  his  absence  will  not  be  allowed 
to  come  in  and  claim  a  share  in  profits  when  the  concern  becomes  pros- 
perous. Prendergast  v.  Turton,  1  Tounge,  C.  C.  98,  is  very  much  in 
point.  In  February,  1825,  a  joint  stock  company  was  established  for 
the  purpose  of  working  a  mine,  the  capital  of  which  was  to  consist  of 
200  shares  of  50Z.  each.  The  directors  had  power  to  exact  the  full 
payment  of  501.  on  each  share,  but,  if  further  aid  were  required,  then 
they  were  to  call  a  meeting  of  proprietors,  and  submit  to  their  decision 
the  propriety  of  increasing  the  number  of  shares^  or  of  taking  suck 
other  steps  as  might  appear  advisable.  The  plaintiffs,  who  were  share- 
holders, paid  the  full  amount  of  their  calls;  but,  in  October,  1826, 
were  informed  by  the  secretary  of  the  company  that  he  had  some  time 
since  mentioned  to  a  person  who  was  the  plaintiffs'  agent  for  payment 
of  their  calls,  that,  in  the  previous  July,  the  directors  had  resolved  to 
increase  the  amount  of  calls  on  each  share.     To  this   the  plaintifis 

*47f)1  ^^j^^^^>  ^^^  ^^^7  refused  to  pay  the  additional  calls.  *An 
^  altercation  by  letter  ensued  till  about  August,  1828,  when  the 
plaintiffs,  as  they  alleged,  left  the  country.  In  July,  1828,  their  shares 
were  declared  forfeited.  The  other  shareholders  then  continued  to 
work  the  mine,  but  the  concern  was  unsuccessful  till  the  year  1835, 
when  it  began  to  make  an  increasing  profit.  In  November,  1837,  the 
plaintiffs,  as  they  alleged  by  their  bill,  returned  to  this  country.    la 

purge  the  forfeltare,  then  the  aharot  still  belong  to  the  plaintiff,  and  he  is  not  entitled  to  reeovir 
their  fall  value, — a  recovery  in  the  present  action  for  breach  of  da^  not  haying  the  effect  of 
changing  the  property  in  the  shares." 
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September,  1888,  they  filed  their  bill  to  be  let  into  the  receipt  of  the 
profits  with  the  other  shareholders.  It  did  not  appear  in  evidence 
whether  the  plaintiiTs  were  absent  from  this  country,  or  where  they  were, 
between  August^  1828,  and  November,  1887,  except  that  it  was  admitted 
by  the  defendants  that  in  1828  they  were  in  Jersey.  Many  acta  of 
irregularity  and  misconduct  in  the  management  of  the  concern  during 
the  interval  were  admitted  by  the  defendants,  and,  amongst  others,  the 
fact,  that,  during  a  great  portion  of  that  period,  the  concern  was 
managed  by  an  insufficient  number  of  directors.  The  plaintiffs  had  no 
meanSy  under  the  deed  of  settlement^  of  dissolving  the  society.  It  was 
held  by  Vice-Chancellor  Knight  Bruce,  that  the  plaintiffs,  not  having 
nfficiently  accounted  for  their  acts  and  conduct  during  the  interval 
between  August,  1828,  and  November,  1837,  must  be  considered  as 
having  acquiesced  in  the  conduct  of  the  directors  and  other  shareholders 
IB  the  concern,  and  were  not  entitled  to  the  relief  sought  by  their  bill. 
And  this  decision  was  affirmed,  on  appeal,  by  Lord  Lyndhurst,  C. — 13 
Law  Journ.  Ch.  268, — who,  in  giving  judgment,  said, — "  The  plaintiff,  who 
had  remained  quiet  from  the  year  1828,  and  who  knew  that  additional 
fands  were  necessary  to  carry  on  the  works,  but  who  had  refused  to  pay 
the  additional  calls,  and  had  made  no  offer  to  contribute  in  any  way 
tawHrds  the  expenses  of  the  concern,  or  take  any  steps  to  enforce  his  claim 
daring  the  period  of  adversity,  finding  the  prospects  of  the  company  had 
^at  length  improved,  and  the  balance  had  turned  in  their  favour,  r^j^^T 
claimed  his  share  in  the  profits,  offering  then  for  the  first  time  to  *- 
contribute  his  proportion  of  the  expenses.  On  the  company  refusing  to 
comply  with  ^his  demand,  the  present  bill  was  filed ;  and  the  question  is, 
whether,  under  these  circumstances,  the  suit  can  be  entertained, — 
whether  a  court  of  equity^will  sanction  and  lend  its  aid  to  such  a  course 
of  proceeding."  ^'  The  question  is,  whether,  in  a  precarious  business 
of  this  nature,  a  party  lying  by,  and  lending  no  aid  to  the  concern  in 
its  declining  state,  nor  taking  any  steps  to  enforce  his  asserted  right^ 
can,  on  a  return  of  prosperity,  and  when  the  risk  is  over,  be  allowed  t<^ 
come  forward  and  urge  a  claim  to  share  in  the  profits  of  the  adventiire. 
The  reasonable  inference,  and  indeed  the  only  inference  to  be  drawn, 
and  to  be  fairly  drawn,  from  the  evidence,  and  from  the  conduct  of  the 
plaintiff,  is,  that  he  would  never  have  advanced  his  claim,  if  the  affairs 
of  the  company  had  continued  in  an  unfavourable  state.  This  court  can 
never  sanction  this  sort  of  conditional  acquiescence.  To  allow  the  party 
to  lie  by,  in  a  case  of  this  nature,  to  watch  the  course  of  events, — to 
urge  his  claim^  if  it  should  be  to  his  advantage  to  do  so,  and  to  abandon 
it  on  a  continuance  of  misfortune  and  loss,  which,  as  a  proprietor,  he 
must  have  shared,  would  be  at  variance  with  the  plainest  rules  of  jus- 
tice." [Williams,  J.^-The  real  question  there  seems  to  have  been 
whether  the  court  would  relieve  the  plaintiffs  against  a  forfeiture.] 
There  waa  no  clause  of  forfeiture.  It  was  treated  as  an  abandonment. 
VOL.  xviu. — 21 
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[Jervis,  C.  J. — The  question  of  forfeiture  was  discussed.  The  plidii- 
tiffs  disputed  it,  but  seem  ultimately  to  have  acquiesced  in  it.  Fresh 
funds  were  raised,  and  then  the  plaintiffs  prayed  the  aid  of  the  Court  of 
Chancery.  WiLLES,  J. — In  that  case,  all  rested  in  contract :  here,  the 
question  turns  upon  the  construction  of  the  statute.]  It  is  clear  here, 
*4781  *^  ^here,  that  no  claim  *  would  ever  have  been  made  if  the  shares 
^  had  not  risen  in  value.  The  language  of  the  14th  section  of  the 
act  of  parliament,  6  G.  4,  c.  xxxix.,  is  perfectly  plain  and  unambiguous. 
It  enacts,  "  that,  if  any  subscriber,  or  any  proprietor  or  proprietors  of 
any  share  or  shares  in  the  capital  stock  of  the  said  company,  his,  her, 
or  their  executors,  administrators,  successors,  or  assigns,  shall  neglect 
'or  refuse  to  pay  his,  her,  or  their  part  or  portion  of  the  money  to  be 
called  for  by  the  directors  as  aforesaid,  during  the  space  of  three  calen- 
dar months  next  after  the  time  appointed  for  payment  thereof,  together 
with  lawful  interest  from  the  time  appointed  for  payment,  then  and  in 
every  such  case  the  person  or  persons  so  neglecting  or  refusing  shall 
absolutely  forfeit  all  hiSy  Aer,  or  their  share  or  shares  in  the  capital  stock 
of  the  said  company,  and  all  profits  and  advantages  thereof  and  all 
money  theretofore  advanced  by  him,  her,  or  them  on  account  thereof  (6 
and  for  the  use  and  benefit  of  the  said  company.**  If  the  clause  had 
stopped  there,  no  doubt  could  possibly  have  arisen.  It  then  goes  on,— 
"  and  all  shares  which  shall  or  may  be  forfeited  or  shall  or  may  at  any 
time  or  times  thereafter  be  sold  at  a  public  sale,  for  the  most  money  that 
can  be  gotten  for  the  same,  and  the  produce  thereof  shall  go  to  and  make 
part  of  the  capital  of  the  said  company,*' — -limiting  the  mode  in  which 
the  company  are  to  deal  with  forfeited  shares.  Stopping  jthere  again, 
the  construction  would  be  free  from  difficulty.  Now  come  the  material 
words  that  are  relied  on  by  the  plaintiff  as  a  qualification  of  the  previ- 
ous part  of  the  section : — "  But  no  advantage," — meaning,  it  is  sub- 
mitted, "no  such  advantage," — "shall  be  taken  of  such  forfeiture  of 
any  share  or  shares  until  after  thirty  days*  notice  shall  have  been  given 
by  the  directors  of-  the  said  company,  under  the  hand  of  the  clerk  of 
the  said  company,  to  the  owner  or  owners  thereof,  by  notice  in  writing 

*J.7Q1  ^^^^  ^^  ^'®'  ^^^^  ^^  their  usual  or  last  place  of  *abode,  nor  unless 
-'  the  same  shall  be  declared  to  be  forfeited  at  some  general  or 
special  general  meeting  of  the  said  proprietors  which  shall  be  held  not 
earlier  than  three  calendar  months  next  after  the  said  forfeiture  shall 
happen ;  and  that  every  such  forfeiture  so  to  be  declared  shall  be  an 
absolute  indemnification  and  discharge  to  and  for  the  proprietor  and 
proprietors,  and  his,  her,  or  their  executors,  administrators,  successors, 
and  assigns,  so  forfeiting,  against  all  actions,  suits,  and  prosecutions  for 
any  breach  of  contract  or  other  agreement  between  such  proprietor  or 
proprietors,  his,  her,  or  their  executors,  administrators,  successors,  and 
assigns,  and  the  said  company,  with  regard  to  the  future  carrying  on 
and  managing  of  the  said  company.'*    [Cresswell,  J. — Of  what  is  the 
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party  to  have  notice  ?]  Not  of  the  default ;  not  of  the  forfeiture.  The 
statute  makes,  the  non-payment  of  calls  the  act  of  forfeiture.  [Jervis, 
C.  J. — The  act  of  parliament  says  that  the  notice  is  to.be  given  to  the 
"owner  or  owners:"  but,  according  to  your  construction,  it  would  be 
"the  late  owner."]  The  word  '*  owner"  there  is  mere  descriptio  per- 
sonae.  Suppose  no  notice  given.  Suppose,  as  occurred  in  this  very 
case,  a  shareholder,  after  default  made,  goes  abroad,  and  remains  abroad 
until  long  after  advantage  has  been  taken  of  the  forfeiture  of  his  shares 
by  declaration  of  forfeiture  in  the  manner  prescribed  by  the  act,  and 
then  returns  to  this  country  in  alHuent  circumstances, — could  the  com- 
pany compel  him  to  pay  the  calls  ?  Would  it  not  be  an  answer  for  the 
party  to  say, — "  My  shares  were  forfeited  by  reason  of  the  non-payment 
of  calls,  and  you,  the  directors,  at  a  general  meeting  held  more  than 
three  months  after  such  non-payment,  took  advantage  thereof,  and  de- 
clared mv  shares  forfeited."  The  true  construction  of  the  14th  section 
is  this, — If  default  be  made  in  payment  of  calls  at  the  Appointed  time, 
and  if  at  a  general  meeting  held  not  earlier  than  three  months  next 
*after  such  default  the  shares  are  declared  to  be  forfeited,  the  r+^oA 
forfeiture  is  complete ;  but,  before  the  directors  can  take  ad  van-  •■ 
tage  of  such  forfeiture  by  sale  of  the  shares  and  appropriation  of  the 
proceeds  to  the  capital  of  the  company,  they  must  give  thirty  days' 
notice.  The  words  of  this  clause  diflFer  in  a  remarkable  manner  from 
the  corresponding  provision  in  the  Companies  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict.  c.  16.(a)  [Williams,  J. — To  warrant  your  construc- 
tion, you  must  make  out  that  the  forfeiture  is  complete,  not  only  without 
the  thirty  days'  notice,  but  without  a  declaration  of  forfeiture.]  It  is 
the  non-payment  of  calls  that  creates  the  forfeiture,  according  to  the 
plain  words  of  the  act :  but,  in  order  to  enable  the  directors  to  sell  the 
forfeited  shares,  and  to  protect  the  owner, — the  former  owner, — there 
must  be  a  declaration  of  forfeiture  by  a  general  meeting.  This  con- 
struction makes  the  whole  clause  consistent.  If  the  legislature  had 
intended  to  make  the  giving  of  notice  a  condition  precedent,  nothing 
could  have  been  more  easy.  [Cresswell,  J. — When  shares  are  "  for- 
feited" by  non-payment,  what  is  to  be  done  with  them  ?]  They  may  be 
Bold.  [Cresswell,  J. — Immediately  ?]  No :  the  forfeiture  must  first 
be  declared  at  a  general  meeting  to  be  held  in  the  manner  pointed  out. 
[Cresswell,  J. — And,  when  that  has  taken  place,  what  happens?] 
After  declaration,  and  before  sale,  the  company  must  give  the  thirty 
days*  notice.  [Cresswell,  J. — What  becomes  of  the  shares  in  the 
mean  time  ?  or  supposing  no  notice  is  given  ?]  They  are  forfeited ;  but 
the  company  cannot  sell  them.  It  may  be  that  the  original  owner  oi 
proprietor  may,  with  the  consent  of  a  general  meeting,  be  restored  to 
his  original  position.  [Cresswell,  J. — If  the  ahares  are  absolutely 
forfeited,  what  power  is  there  afterwards  to  let  the  party  in  ?]     There 

(a)  Seotions  80—34. 
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♦4811  ^®''***^^y  *'s  none.  [Crbsswrll,  J. — If  the  clause  is  construed 
as  operating  an  inchoate  forfeiture  only  until  the  notice  is  given, 
the  whole  becomes  consistent.]  Bj  the  Companies  Clauses  Consolidation 
Act,  1845,  the  directors  are  to  sell  only  to  the  extent  of  arrears  and 
interest  ;(a)  and  there  is  an  express  provision  for  letting  in  the  share- 
holder again  upon  making  good  his  default.(6)  [Ckesswbll,  J. — Is  it 
not  taking  advantage  of  the  forfeiture,  to  prevent  the  party  from  having 
the  benefit  of  his  shares  ?}  Not  under  this  act  of  parliament,  it  is  sub- 
mitted. In  Giles  v.  Hutt,  3  Exch.  18,t  5  Railw.  Cas.  605,  where  the 
directors,  having  power  at  their  election  to  declare  shares  forfeited  or  to 
sue  for  calls,  had  brought  an  action,  a  subsequent  declaration  of  for- 
feiture was  held  to  be  altogether  unauthorized  and  inoperative.  If  Mr. 
Cockerell  had  been  sued  for  calls  upon  these  shares,  is  it  not  clear  that 
he  might  have  set  up  the  forfeiture  as  an  answer  to  the  claim  ?  [JsK- 
VIS,  C.  J. — Possibly  that  may  be  so.  Suppose  you  hold  a  farm  under 
me,  and  give  me  notice  to  quit,  and  I  act  upon  it  ?  Williams,  J. — ^Take 
the  common  case  of  a  lease,  with  a  clause  of  forfeiture  for  non-payment 
*4.ft91  ^^  ^^^*  within  twenty-one  *days  of  the  quarter-day,  and  the 
-'  landlord  gives  the  tenant  notice  that  he  will  take  advantage  of 
the  forfeiture,  and,  when  the  next  rent-day  comes,  brings  an  action  for 
the  subsequent  quarter's  rent^ — could  the  tenant  det  up  as  an  answer  that 
the  lease  was  forfeited  ?  Unthank  referred  to  Jones  v.  Carter,  15  M.  k 
W.  725,t  where  it  was  held  that  the  service  by  a  lessor  upon  the  lessee 
of  a  declaration  in  ejectment  for  the  demised  premises,  for  a  forfeiture, 
operates  as  a  fin<al  election  by  the  lessor  to  determine  the  term ;  and  he 
cannot  afterwards  (although  there  has  not  been  any  judgment  in  the 
ejectment)  sue  for  rent  due,  or  covenants  broken,  after  th^  service  of  the 
declaration.]  The  same  point  was  decided  in  Doe  d.  Morecraft  v.  Henx, 
1  C.  &  P.  848  (E.  C.  L.  R.  vol.  12).  The  case  put  by  Mr.  Justice 
Williams  would  be  more  like  this,  if,  instead  of  merely  telling  the  tenant 
that  advantage  would  be  taken  of  the  forfeiture,  the  landlord  had  done 
an  act,  viz.,  served  the  tenant  with  a  writ  of  ejectment.  In  order  to 
show  Mr.  Cockerell  completely  indemnified,  nothing  more  than  the  for- 
feiture and  the  declaration  thereof  need  be  proved.  [Jbrvis,  C.  J. — 
Suppose  a  not  uncommon  case, — a  proviso  that  a  lease  shall  be  forfeited 
for  non-payment  of  rent,  or  non-repair,  but  that  such  forfeiture  shall 
not  be  taken  advantage  of  until  three  mont'  s*  notice  has  been  given.] 

(a)  ''The  oompaoy  shall  not  sell  or  transfer  more  of  the  shares  of  any  such  defkalter  tbaa  wfll 
he  sufficient,  as  nearly  as  can  be  asoertaineU  at  the  time  of  such  sale,  to  pay  the  anrears  thea  dM 
from  such  defaulter  on  account  of  any  calls,  together  with  interest  and  the  expense*  atteadiag 
such  sale  and  declaration  of  forfeiture ;  and,  if  the  money  produced  by  the  sale  of  any  forfeited 
shares  be  more  than  sufficient  to  pay  all  arrears  of  caHs  and  interest  thereon  due  at  the  tioe  of 
such  sale,  and  the  expenses  attending  the  declaration  of  forfeiture  and  sale  theteof^  the  snplai 
shall,  on  demand,  be  paid  to  the  defaulter."  s.  85. 

(i)  See  the  8  ft  9  Vict.  o.  16,  s.  36,  which  provides,  that,  "if  payment  of  such  arrean  of  ttJfh 
and  interest  and  expenses  be  made  before  any  share  so  forfeited  and  rested  in  the  conpaay  Aall 
have  been  sold,  such  shnre  shall  rerert  to  the  party  to  whom  the  same  belonged  before  saefa  for- 
feiture, in  such  manner  as  if  such  oalla  had  been  duly  paid." 
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In  that  case,  there  would  be  no  default  until  a  failure  to  perform  the  • 
covenant  within  the  time  limited  by  the  notice.  [Jervib,  0.  J. — I  must 
confess  I  think  the  meaning  of  the  clause  clearlj  is  this, — The  shares 
are  to  be  forfeited  for  non-payment  of  calls ;  but  the  company,  on  the 
one  hand,  shall  not  derive  any  advantage  from  the  forfeiture,  nor  shall 
the  shareholder,  on  the  other  hand,  be  in  any  respect  damnified  thereby, 
until  there  has  been  a  declaration  of  forfeiture  at  a  general  meeting,  and 
a  thirty  days'  notice.] 

The  next  question  is,  whether,  assuming  a  notice  to  be  essential  to 
operate  a  forfeiture,  a  notice  has  been  ^sufficiently  served.  And,  r^^oo 
first,  as  to  the  place.  '^  Austin  Friars*'  is  the  only  address  of  ^ 
Mr.  Gockerell  that  ever  appears  with  reference  to  this  company.  He 
so  describes  himself  in  a  deed  executed  by  him  so  late  as  the  24th  of 
November,  1648,  which  was  long  after  the  firm  of  Gockerell,  Larpent  & 
Co.  had  ceased  to  carry  on  business  there.  [Gresswell,  J. — What  is 
that  to  you  ?  JEBViis,  G.  J. — I  am  inclined  to  think  that  '^  Austin 
Friars"  was  the  plaintiff's  'Mast  place  of  abode,''  so  far  as  regards  this 
company.]  It  appears  that  Mr.  Goletnan,  the  accountant  employed  to 
wind  up  the  concerns  of  the  firm,  attended  at  that  place,  with  Mr.  Noble, 
one  of  the  members  of  the  late  firm,  until  some  unceitain  time,  but  prior 
to  the  date  and  delivery  of  the  notice ;  and  then  a  board  is  affixed,  the 
premises  being  shut  up,  directing  that  ''  letters  and  communications  for 
Cockerell,  Larpent  &  Co.,"  are  to  be  left  at  Mr.  Coleman's.  Accord- 
ingly the  notice  is  sent  to  Goleman.  To  whom  or  where  else  could  it  be 
sent?  [Jervis,  G.  J. — It  does  not  appear  what  authority  Coleman  had 
to  put  up  that  board :  and,  further,  it  only  professes  to  deal  with  com- 
munications addressed  to  the  firm^  not  to  those  addressed  to  individual 
members  of  the  firm.]  If  Austin  Friars  was  the  place  of  abode,  either 
actual  or  constructive,  of  Mr.  Gockerell,  and  he  absents  himself,  and  the 
place  is  shut  up,  and^uch  a  direction  affixed  thereon,  surely  it  is  not  too 
much  to  say  that  he  impliedly  authorizes  the  person  who  has  the  wind- 
ing up  of  the  affairs  of  the  firm  to  give  a  new  direction  to  communica- 
tions addressed  to  him  there.  [Jervis,  G.  J. — The  case  states  that 
Coleman  had  no  authority  from  the  plaintiff'  to  put  thQ  board  up,  and 
no  authority  to  deal  with  private  documents  of  the  plaintiff*.]  He  had, 
it  is  true,  no  express  authority.  But  the  court  are  at  liberty  to  draw 
inferences.  [Jervis,  G.  J. — There  is  nothing  here  that  would  warrant 
a  jury  in  inferring  that  he  had  any  authority.  '^'Grbsswell,  J. —  r*AQ± 
The  letter  enclosing  the  notice  shows  that  the  parties  serving  the  ^ 
notice  knew  very  well  that  Coleman  was  not  the  proper  person  to  ac- 
knowledge the  service.  That  is  the  only  inference  I  can  draw  from  the 
letter.] 

Jervis,  C.  J. — There  must  be  judgment  for  the  plaintiff!    The  only 
remaining  question  is,  as  to  how  the  damages  are  to  be  computed. 

Hugh  Hill. — ^The  evidence  upon  the  subject  of  value  is  to  this  effect, — 
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that  the  market-price  of  the  shares  on  the  day  of  the  tender  was  20L ; 
that,  between  that  time  and  the  day  of  the  trial,  it  fluctuated,  varying 
from  132.  to  262.  10«. ;  and  that,  at  the  commencement  of  the  action, 
the  value  was  14Z.  10«. :  and  now  the  market-price  is  VIL  per  share. 

Montague  Smith, — The  verdict  was  taken  for  30002.,  which  was  cal- 
culated in  this  way, — The  shares  were  worth  202.  each  at  the  time  of 
the  tender,  and  the  amount  due  for  calls  and  interest  was  8002.  But 
the  Lord  Chief  Justice  suggested,  that,  if  so  many  as  two  hundred  shares 
were  thrown  upon  the  xnarket  at  once,  they  would  probably  not  have 
realized  202. ;  and,  adopting  that  suggestion,  it  was  agreed  that  the 
value  should  be  taken  at  192.  The  case  of  Owen  v.  Bouth,  14  C.  B. 
327  (E.  C.  L.  R.  vol.  78),  was  referred  to.(a) 

3^^Qc-|       ffugh  Bill, — It  must  be  borne  in  mind  that  the  *judgment  in 
■^  this  case  will  not  divest  the  shares  out  of  Mr.  Cockerell.    That 
must  be  provided  for  by  the  rule. 

After  some  considerable  discussion,  it  was  ultimately  arranged  that 
the  price  of  the  shares  should  be  taken  at  172.  each ;  and  the  following 
rule  was  drawn  up : — 

"  Judgment  for  the  plaintiff:  And  it  is  further  ordered  (the 
same  to  be  without  prejudice  to  error  being  brought)  that 
the  plaintiff's  damages  be  entered  for  26002. ;  the  plaintiff, 
by  his  counsel,  undertaking  to  execute  such  conveyance  as 
may  be  necessary  to  vest  the  shares  in  any  party  to  be 
named  by  the  defendants." 

(a)  In  that  case  it  was  held,  that  the  true  measure  of  damages  in  an  action  for  not  redeliveriAg 
shares  lent  to  the  defendant  upon  a  contract  to  return  them  on  a  given  day,  is,  not  the  market- 
price  at  the  time  of  the  breach,  but  the  market-price  at  the  time  of  the  triaL  See  Shaw  *.  Hol- 
land, 15  M.  A  W.  136  ;t  Peterson  o.  Ayre,  13  C.  B.  353  (E.  C.  L.  R.  toL  76);  Fletcher  r.  T^- 
leur,  17  C.  B.  21  (E.  G.  L.  R.  vol.  84). 


PATIENCE  SWINFEN  v,  FREDERICK  HAT  SWINFEN. 

June  11. 

To  sustain  an  attachment  for  disobedience  of  a  rule  of  court  requiring  the  party  to  execute  a 
conveyance,  it  is  not  enough  merely  to  serve  him  with  a  copy  and  to  show  him  the  original 
rule :  there  must  be.an  express  demand  upon  him  to  do  the  act  which  the  rule  commands  him 
to  do. 

This  court  may  issue  an  attachment  for  disobedience  of  a  rule  drawn  up  on  an  order  of  Nisi 
Prius  made  at  the  trial  of  an  issue  directed  by  the  Court  of  Chancery. 

The  court  will  not  inquire  into  the  authority  of  counsel  to  agree  to  a  compromise  of  a  eaase  at 
Nisi  Prius. 

On  the  15th  of  March,  1856,  an  issue  directed  by  the  Master  of  the 
Rolls,  by  an  order  dated  the  30th  of  July,  1855,  made  in  a  suit  in 
Chancery  of  Swinfen  v,  Swinfen,  to  try  the  validity  of  the  will  of  one 
Samuel  Swinfen,  deceased,  came  on  for  trial  before  Cresswell,  J.,  and  a 
special  jury,  at  the  assizes  at  Stafford.     At  the  close  of  the  first  day 
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of  the  trial,  negotiations  for  an  arrangement  took  place  between  the 
leading  counsel  for  the  respective  parties,  and  ultimately  the  following 
terms  were  finally  agreed  upon  and  embodied  in  a  *memorandum,  ti^AOf* 
which  was  signed  by  them  in  the  presence  of  the  attorneys  on  ■- 
both  sides,  in  the  following  terms : — 

'*  Terms  of  compromise.  Juror  to  be  withdrawn.  Estate  to  be  con- 
veyed by  plaintiff  at  law  to  defendant  in  fee,  free  of  encumbrance,  if 
any,  created  since  death  of  Samuel  Swinfen ;  such  conveyance  to  date 
from  Michaelmas,  1855.  Defendant  to  secure  to  plaintiff  an  annuity 
for  her  life  on  the  estate  of  1000?.  a  year,  inclusive  of  the  300Z.  a  year 
already  secured  to  her  on  estate,  also  to  date  from  Michaelmas,  1855. 
If  any  charge  is  existing  on  the  estate  created  prior  to  the  death  of 
Samuel  Swinfen,  the  interest  to  be  borne  in  equal  moieties.-  Plaintiff's 
costs  as  between  attorney  and  client,  not  exceeding  1250Z.,  to  be  paid 
by  defendant.  Power  to  either  party  to  make  this  agreement  a  rule  of 
court.  In  event  of  any  question  arising  on  the  above  terms,  the  same 
to  be  referred  to  Sir  F.  T.  and  the  Attorney-General.  The  house  and 
grounds  to  be  occupied  by  plaintiff,  without  payment  of  rent,  till 
Michaelmas  next." 

This  memorandum  was  embodied  in  an  order  of  Nisi  Prius,  which  was 
afterwards  made  a  rule  of  court. 

On  the  24th  of  March,  1856,  the  attorneys  for  the  defendant  wrote 
to  Mr.  C.  Simpson,  of  Lichfield  (who  was  the  solicitor  for  the  plaintiff 
in  the  suit,  and  her  attorney  in  the  issue,  and  who  attended  the  trial), 
as  follows  :-^ 

"  Sir, — To  enable  us  to  give  counsel  the  necessary  instructions  for 
carrying  out  the  compromise,  we  ought  to  have  a  copy  of  the  mortgage 
to  the  late  Mr.  Swinfen's  trustees  of  the  property :  we  believe  no  re- 
conveyance was  ever  executed.  We  should  like  also  to  have  a  list  of 
the  deeds  relating  to  the  property :  will  you  be  good  enough  to  supply 
us  with  such  copy  and  list  at  your  early  convenience  ?  We  shall  also 
be  obliged  by  your  letting  us  have  the  account  of  the  personal  property 
of  the  late  Mr.  Swinfen  as  early  as  you  can.*' 

*0n  the  31st  of  March,  the  defendant's  attorneys  again  wrote  r^^g^ 
to  Simpson,  as  follows  : —  L 

"We  have  written  to  you  twice  on  this  subject,  and  have  not  been 
favoured  with  any  reply.  We  understand  from  Messrs.  Cole  (the  Lon- 
don agents)  that  your  client  intends,  if  she  can,  to  evade  the  perform- 
ance of  the  agreement  ^tered  into  by  her  for  the  settlement  of  the 
question  in  dispute.  Unless  we  hear  from  you  satisfactorily  by  return 
of  post,  we  shall  assume  that  such  is  her  intention  and  yours,  and  we 
shall  act  accordingly." 

On  the  Ist  of  April,  Mr.  Simpson  wrote  to  the  defendant's  attorneys 
as  follows : — 

"  Gentlemen, — Swinfen,  deceased.     In  reply  to  yours,  received  to- 
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day^  I  should  have  thought  the  more  natural  course  vould  be  to  assume 
the  due  performance  of  the  agreement  until  you  had  notice  to  the  con- 
trary, rather  than  write  *  Unless  I  hear  from  you  satisfactorily  by  retnrn 
of  post^  we  shall  assume  that  it  is  your  intention  to  repudiate  it,  and  act 
accordingly.'  Acting  accordingly  means  further  litigation,  I  presume. 
I  might  not  have  received  your  letter  to-day ;  yet,  according  to  your 
threat,  you  would  have  resumed  hostilities  to-morrow.  I  notice  your 
assertion  that  you  understand  the  intention  of  Mrs.  Swinfen  from  Messrs. 
Cole,  merely  to  remark  that  I  do  not  believe  those  gentlemen  have  given 
you  such  information.  I  have  never  expressed  an  intention  to  resist  the 
agreement,  and  have  received  no  instructions  to  do  so.  I  had  no  con- 
cern in  the  arrangement  of  the  compromise,  except  to  object  to  it:  nor 
had  Mrs.  Swinfen :  it  was  made  against  her  positive  directions ;  and  I 
have  not  hesitated  to  speak  of  it  in  the  strongest  terms  of  disapproba- 
tion. That  it  was  a  great  wrong  on  one  side  or  the  other,  is  conceded 
by  all  whose  opinion  is  worthy  of  attention.  Of  course,  if  Mrs.  Swinfen 
instructs  me  to  resist  the  course  of  action  on  the  agreement,  and  if  she 
*4.8«1  ^^^^^^  ^®  ^^^^  advised  to  do  so,  I  am  *at  liberty  to  follow  her 
-*  instructions ;  and  I  will  in  that  case  give  you  the  earliest  possible 
'notice :  but,  in  the  mean  time,  I  must  protest  against  inventions,  and 
request  you  to  refrain  from  communicating  to  me  statements  imputed  to 
my  agents.  I  do  not  know  who  are  your  agents  here,  and  therefore  I 
have  no  means  of  reciprocating  this  Metropolitan  recreation." 

In  reply  to  this  letter,  the  defendant's  attorneys,  on  the  2d  of  April, 
wrote  to  Simpson  as  follows : — 

"  Sir, — Swinfen,  deceased.  We  have  received  your  letter  of  yesterday, 
and  are  extremely  sorry  that  the  evasive  manner  in  which  you  think 
proper  to  treat  our  communications  makes  it  clear  that  we  cannot,  with 
any  regard  to  the  interests  intrusted  to  us,  continue  our  endeavours  to 
conduct  business  with  you,  except  under  the  support  of  a  court  of  justice. 
We  must,  therefore,  proceed  as  we  may  be  advised,  to  compel  you  to 
deal  seriously  and  properly  with  this  matter ;  and  you  will  recollect  that 
the  amount  we  are  to  pay  for  costs  is  limited,  and  that  further  costs 
rendered  necessary  by  your  misconduct  will  fall  on  your  client." 

On  the  16th  of  April,  the  defendant's  attorneys  again  addressed 
Simpson  as  follows : — 

"  Sir, — Swinfen  v.  Swinfen.  It  is  probably  superfluous ;  but  we  think 
it  right  to  inform  you,  that,  as  you  have  taken  no  step  to  supply  us  with 
the  information  requisite  to  enable  us  to  proceed  to  carry  out  the  agree- 
ment fof  settlement  of  the  matter  in  dispute  in  this  cause,  which.we 
requested  you  on  the  24th  ult.  to  furnish  us  with,  counsel  is  now  in- 
structed to  prepare  a  supplemental  bill  for  enforcing  the  agreement ;  and 
we  shall  seek  to  throw  the  costs  thereof  upon  your  client." 

On  the  18th  of  April,  Simpson  wrote  the  defendant's  attorneys  as 
follows : — 
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^'Gentlemen, — Mrs.  Swinfen.  I  have  received  your  *letter 
of  the  16th,  and  forwarded  it  to  Mr.  John  Cole,  as  I  did  the  pre- 
ceding one,  in  which  you  announced  your  intention  to  apply  to  some 
court  on  some  pretext  or  other.  Probably  you  may  be  able  to  corres- 
pond with  Mr.  Cole  to  a  more  useful  purpose  and  with  more  despatch 
than  with  me.  I  have  referred  to  your  letter  of  the  24th  ult.,  without 
being  able  to  discover  which  mortgage  you  inquire  after.'* 

The  defendant's  attorneys  afterwards  had  an  interview  with  Mr.  Cole, 
Simpson's  London  agent,  with  reference  to  the  matters  in  question,  and 
on  the  29th  of  April  wrote  to  him,  as  follows : — 

"  Dear  Sir, — Swinfen.  Your  explanation  as  to  the  deeds  for  which 
you  applied  to  Mr.  Dendy  is  satisfactory.  Mr.  H.  is  proceeding  with 
the  bill  against  Mrs.  H.  Bwinfen  for  enforcing  the  agreement.  We  think 
it,  however,  much  to  be  regretted,  that,  where  there  is  now  no  room  for 
questiim,  further  litigation  should  take  place.  We  want  to  know, — first, 
whether  Mrs.  H.  Swinfen  will  or  will  not  carry  out  the  agreement, — 
secondly,  if  she  will,  we  want  to  be  furnished  with  the  abstract  of  title, 
showing  the  existing  encumbrances  on  the  estate,  and  present  position 
of  the  title,  to  enable  us  to  prepare  the  conveyance  according  to  the 
agreement.  Thirdly,  I  want  to  settle  with  you  what  land  Mrs.  H. 
Swiufen  is  to  occupy  under  the  agreement,  as  she  holds  certain  arable 
and  pasture  land,  and  the  woods  and  lake,  besides  the  house  and 
grounds,"  kc.  ^ 

On  28th  of  April  Mr.  Col6  informed  the  defendant's  attorneys  that 
he  had  forwarded  a  copy  of  their  letter  to  Simpson ;  and  on  the  1st  of 
May  he  (Cole)  wrote  to  them,  as  follows : — 

"  Dear  Sirs, — Swinfen.  I  have  received  from  Mr.  Simpson  the  views 
of  Mrs.  Swinfen  on  your  last  letter,  so  far  as  regards  the  arrangement 
made  by  counsel  at  the  Stafford  Assizes ;  and  the  substance  is,  that  she 
k  *not  disposed  to  carry  out  the  terms  thereof,  on  the  ground  of  r^J^Q/^ 
the  arrangement  having  been  made,  not  only  without  her  sanction,  ^ 
but  directly  in  opposition  to  her  wishes.  Under  these  circumstances,  I 
conclude  you  will  hajre  to  bring  the  matter  before  the  court  in  such  way 
as  you  may  be  advised," 

Upon  affidavits  setting  out  the  above  facts,  and  stating,  that  Mrs. 
Swinfen  was  on  the  21st  of  May  served  with  the  rule  of  court,  but  that 
•he  had  not  hitherto  complied  with  it,  nor  had  the  deponent  (defendant's 
attorney)  received  any  communication  whatever  from  her  attorney  or 
•gent,  or  any  person  on  her  behalf^  that  she  intended  to  comply  with  it, 
or  in  any  manner  retracted  the  positive  refusal  to  carry  out  the  agree- 
ment, contained  in  the  letter  of  Mr.  Cole  of  the  1st  of  May,  1856 ;  that 
none  of  the  deeds  relating  to  the  title  of  the  Swinfen  estate  were  in  the 
deponent's  possession  or  in  that  of  the  defendant ;  that  the  deponent 
believed  them  to  be  in  the  possession  of  the  plaintiff;  and  that,  in  con- 
aeqoence  of  Simpson's  not  sending  him  the  information  reouired  of  him. 
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the  deponent  was  unable  to  prepare  the  conveyance  of  the  Swinfen 
estate  to  the  defendant,  as  directed  by  the  rule,  or  to  take  any  st^  in 
relation  thereto, 

The  Attorney- General^  on  the  5th  of  June  instant,  obtained  a  rule 
calling  upon  Mrs.  Swinfen  to  show  cause  why  an  attachment  should  not 
be  issued  against  her  for  disobedience  of  the  rule  of  court. 

Watson  and  W.  R.  Cole  now  showed  cause,  upon  the  affidavits  of  Mrs. 
Swinfen,  and  of  her  attorney,  Mr.  Simpson. — Mrs.  Swinfen's  aflfidarit 
was  as  follows : — "  1.  That  this  was  a  feigned  issue  from  tie  Court  of 
Chancery,  directed  by  the  Master  of  the  Rolls,  and  not  an  action ;  that 
the  Swinfen  estate  devised  to  me  by  my  father-in-law,  Samuel  Swinfen, 

*4Qn  ^^^®^^^>  ^^  ^f  ^^^  value  of  more  than  *60,000?.,  and  I  had  a 
■^  charge  upon  such  estate  of  300?.  a  year  for  my  life  under  a  deed 
executed  by  the  said  Samuel  Swinfen,  and  also  my  late  husband's  will; 
that  an  additional  charge  of  700?.  per  annum  on  the  said  estate  for  and 
during  my  life  is  of  the  value  of  about  10,000?. ;  and  that  the  effect  of 
the  compromise  alleged  to  have  been  made  at  the  trial  would  be,  to 
deprive  me  of  property  of  the  value  of  about  60,000?.,  which  I  consider 
a  great  injustice. 

'^  2.  That  the  trial  of  this  issue  commenced  on  the  afternoon  of  Satur- 
day, the  15th  of  March  last,  before  Cresswell,  J.,  and  a  full  special 
jury ;  and,  if  it  had  been  fully  heard  and  tried,  it  would  probably  have 
occupied  the  whole  of  the  following  Monday  and  Tuesday,  and  very 
likely  the  Wednesday. 

'^  3.  That  my  case  was  opened,  and  myself  and  five  of  my  witnesses 
were  examined  on  Saturday ;  after  which  the  court  rose,  and  adjourned 
to  the  following  Monday ;  but  many  more  of  my  witnesses  (including  the 
three  attesting  witnesses  to  the  will)  then  remained  to  be  examined  on 
my  behalf. 

"  4.  That,  on  Saturday  evening,  after  the  rising  of  the  court,  my 
leading  counsel.  Sir  F.  Thesiger,  sent  for  me  to  his  lodgings  at  Stafford, 
and  there  communicated  to  me  personally  a  certain  proposal  for  a  com- 
promise, which  had  been  made  to  him  by  the  Attorney-General  on  be- 
half of  the  defendant :  that  I  should  without  hesitation  have  rejected 
such  proposal  at  once,  but  thought  it  more  respectful  to  counsel  to  take 
time  to  consider,  and  therefore  promised  to  send  an  answer  to  Sir  F. 
Thesiger  on  the  next  day  (Sunday) :  that,  accordingly,  after  consulting 
my  friend  and  relative  Sir  H.  Durrant,  and  other  friends  then  staying 
at  my  house,  I  determined  to  reject  the  proposal ;  and  the  next  day  I 
*4Q21  ^^'^^^^  ^  message  to  be  delivered  to  Sir  F.  Thesiger,  that  the  *pro- 
■^  posal  was  rejected ;  and  such  message  was  duly  delivered  to  Sir 
F.  Thesiger  about  or  shortly  after  one  o'clock  on  Sunday. 

"5.  That,  after  the  interview  with  Sir  F.  Thesiger  on  Saturday 
evening,  I  returned  to  my  residence  at  Swinfen  Hall,  which  is  about  20 
miles  distant  from  Stafford;  and,  on  the  following  Monday  morning  I 
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returned  to  Stafford  by  the  first  train,  with  Sir  H.  Durrant  and  several 
of  my  witnesses,  to  attend  the  trial ;  but,  on  my  arrival  in  court,  I  met 
Sir  F.  Thesiger,  who  was  leaving,  and  who,  addressing  me,  said,  *  It  is 
all  settled :  it  is  compromised :  I  have  done  the  best  for  you,'  or  words 
to  tbat  effect,  whereupon  my  friend.  Sir  H.  DuiTant,  asked,  '  By  whose 
authority?'  to  which  Sir  F.  Thesiger  replied,  *  Yours ;'  whereupon  Sir 
H.  Durrant  denied  any  such  authority,  and  Sir  F.  Thesiger  then  left 
me ;  and  I  am  informed,  and  believe,  that  my  attorney  (Mr.  C.  Simpson) 
expressly  declined  to  consent  or  concur  in  the  proposed  compromise, 
and  stated  to  Sir  F.  Thesiger  that  he  had  no  authority  so  to  do ;  and 
that  Sir  F.  Thesiger  took  upon  himself  the  responsibility,  *  jointly  with 
the  other  counsel  engaged  on  my  behalf,'  of  consenting  to  the  proposed 
compromise :  and  I  say  that  the  alleged  compromise  was  in  the  mate- 
rial points  the  same  as  the  said  proposal  which  I  had  rejected,  but  with 
additional  stipulations  more  unfavourable  to  me. 

"  6.  That  I  have  never  since  ratified  or  adopted,  or  in  any  manner 
assented  to,  the  said  arrangement ;  and,  on  the  other  hand,  I  have  never 
refused  to  do  any  act  in  obedience  to  the  rule  of  courty  nor^  indeed,  have 
1  ever  been  personalli/  requested  to  do  any  particular  act, 

"  7.  I  submit  to  the  court  whether  it*  would  not  be  more  just  and 
reasonable  to  leave  the  defendant  to  enforce  the  supposed  agreement  by 
proceedings  in  equity  (as  threatened  by  the  defendant's  solicitors), 
*rather  than  by  an  attachment  issued  out  of  this  court ;  espe-  r,|c4,qq 
cially  as  this  was  only  a  feigned  issue  directed  by  the  Court  of  *- 
Chancery. 

'^  8.  That  the  modem  title-deeds  of  the  Swinfen  estate  before  the  sai^ 
trial  and  ever  since  have  been  and  are  in  the  possession  of  Mr.  S.  Holmes, 
on  'behalf  of  certain  trustees  entitled  to  the  custody  thereof,  and  the 
same  have  not  since  the  said  trial  been  in  my  possession  or  power ;  but 
some  of  the  ancient  title-deeds  of  the  estate  are  in  my  possession,  and  I 
have  never  been  required  to  produce  the  same." 

Simpson's  affidavit  stated,  that  the  first  proposal  of  a  compromise  of 
the  cause  was  made  to  the  plaintiff  after  the  adjournment  of  the  court 
on  the  15th  of  March,  and  was  the  same  in  substance  as  the  compromise 
which  was  afterwnrds  agreed  to  by  counsel,  and  made  an  order  of  the 
court ;  that  the  deponent  received  the  proposal  in  the  first  instance  from 
Sir  F.  Thesiger,  counsel  for  the  plaintiff,  and  he  at  once  declined  to 
communicate  it  to  the  plaintiff,  whereupon  he  was  requested  by  Sir  F. 
Thesiger  to  send  the  plaintiff  to  his  lodgings,  which  he  did,  but  he  did 
not  accompany  her ;  that,  on  the  following  day,  the  deponent  commu- 
nicated, at  the  plaintiff's  request,  her  refusal  of  the  proposal,  to  Mr. 
Cole,  his  agent,  who  made  it  known,  in  writing,  to  Sir  F.  Thesiger  soon 
after  one  o'clock  ;  that  the  deponent  had  no  authority  from  the  plaintiff 
to  reconsider  the  offer,  but,  at  the  request  of  Sir  F.  Thesiger,  he  waited 
upon  him,  with  Mr.  Cole,  his  agent,  before  the  opening  of  the  court  on 
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the  following  day  (Monday),  and  he  then  informed  him  on  what  baaia  be 
would  undertake  to  negotiate  with  the  defendant,  which,  to  the  best 
of  his  recollection  and  belief,  he  gave  to  him  in  writing,  and  that  it  ttm 
altogether  different  from  the  former  proposal,  and  the  present  alleged 
agreement,  inasmuch  as  it  secured  a  life  estate  in  the  property  devised 
*4941  ^^  ^^^  *plaintiff ;  that,  some  time  after  the  opening  of  the  coort, 
the  deponent  was  informed  of  the  terms  then  under  discussion 
between  the  defendant  and  his  counsel  and  Sir  F.  Thesiger ;  that  be 
then  told  Sir  F.  Thesiger  that  he  had  no  authority  to  assent  to  them, 
and  that  be  could  not  be  concerned  as  the  plaintiff's  attorney  in  wbat 
was  going  on,  and  disapproved  thereof;  but  that  Sir  F.  Thesiger  said, 
in  reply,  he  would  take  all  the  responsibility  upon  himself  jointly  with  his 
colleagues  ;  and  that,  as  the  discussion  between  counsel  continued  a  long 
time,  the  deponent  requested  Sir  F.  Thesiger  to  wait  for  the  arrival  of 
the  plaintiff  from  Swinfen;  but  that  a  juror  was  withdrawn  a  few 
minutes  before  she  reached  the  court. 

1.  There  is  no  ground  for  an  attachment  in  this  case.     It  is  true  that 
the  order  of  Nisi  Frius  has  been  made  a  rule  of  court,  and  that  that  rale 
of  court  has  been  personally  served  upon  Mrs.  Swinfen.     But  it  is  noi 
shown  (and  the  practice  of  the  court  requires  that  it  should  be  shown) 
that  there  was  any  demand  made  upon  the  lady  to  do  any  specific  thing. 
Where  the  rule  of  court  the  obedience  to  which  it  is  sought  to  enforce 
by  process  of  attachment,  is  for  the  payment  of  money,  there  must  be  a 
specific  demand  of  payment.     If  a  conveyance  is  to  be  executed,  a  deed 
must  be  prepared,  and  tendered  for  execution.     Here,  the  service  of  the 
yule  is  thus  sworn  to, — ^'I,  J.  B.,  of,  &c.,  make  oath  and  say  that  I  did 
on  the  21st  day  of  May  instant  personally  serve  the  above  plaintiff. 
Patience  Swinfen,  with  the  rule  hereunto  annexed,  by  delivering  a  true 
copy  of  the  said  rule  to  the  said  Patience  Swinfen  personally,  at,  &c.,  and 
at  the  same  time  shpwed  to  the  said  Patience  Swinfen  the  said  original 
rule,'' — and  no  more.     The  other  affidavit  upon  which  the  rule  was 
moved    merely    details    a    correspondence    between    the    defendant's 
attorney  and  Mr.    Simpson,  and   his  London   agent,  with  which  the 
*4.Q^1  *  plaintiff  appears   to   have  had   nothing  whatever   to  do.    In 
J  Doe  d.  The  Earl  of  Cardigan  v.  Bywater,  7  C.  B.  794,  an 
order  was  made  by  consent,  in  an  action  of  ejectment,  ^^  that  the  pro- 
ceedings be  stayed,  the  defendant  to  pay  his  own  costs  of  a  former 
ejectment,  and  the  lesior  of  the  plaintiff  to  pay  51.  towards  the  defend- 
ant's costs,  and  to  grant  a  leaae  of  the  premises  for  twenty-one  years, 
at  the  rent  of  le,  a  year,  on  the  same  conditions  as  other  parts  of  the 
estates  of  the  lessor  of  the  plaintiff  in  the  parish  were  held  :*'  the  de> 
fendant  having  declined  to  accept  a  lease  and  execute  a  counterpart, — 
the  court  refused  to  grant  an  attachment  against  him ;  Wilde,  C.  Xy 
saying, — ^'  I  have  always  understood  that  an  attachment  for  contempt 
goes  only  where  the  party  has  been  called  upon  to  do,  and  has  wholly 
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omitted  to  do  some  specific  act.  Such  motions  occur  the  most  frequently 
in  cases  of  awards.  The  direction  contained  in  the  award  hecomes, 
upon  the  award  (a)  being  made  a  rule  of  court,  in  effect,  the  direction 
of  the  court.  But  the  court  always  takes  especial  care  to  see  that  the 
award  is  express  and  distinct  in  directing  the  particular  matter  to  be 
done,  before  it  will  attach  the  party  for  disobedience  of  it.  The  same 
strictness  is  usually  obseryed  by  the  court,  in  enforcing  performance  of 
its  own  ordinary  rules.  The  party  in  the  present  case  is  sought  to  be 
attached  for  not  accepting  a  lease  of  certain  premises,  and  executing  a 
counterpart.  Referring  to  the  judge's  order,  I  do  not  find  that  it  directs 
him  to  do  either  of  these  things."  [Crbsswbll,  J. — There  was  a  very 
good  reason  for  not  attaching  the  party  there :  the  rule  of  court  did  not 
command  him  to  do  that  for  the  not  doing  of  which  the  attachment  was 
prayed  against  him.]  Mrs.  Swinfen  was  not  asked  to  do  any  specific 
act  when  served,  with  the  rule.  She  was  not  asked  to  execute  a  convey- 
ance ;  nor  was  any  conveyance  tendered  to  her  for  execution.  [Cress- 
well,  J. — This  last  was  not  *neces8ary,  according  to  a  case  to  r*4^Q£» 
which  my  Brother  Willes  has  referred  me.]  In  Dodington  v.  ^ 
Hudson,  1  Bing.  410  (E.  C.  L.  R.  vol.  8),  8  J.  B.  Moore,  510  (E.  C.  L. 
B.  vol.  17),  where  the  defendant  was  served  with  an  order  of  court  to 
reinstate  forthwith  premises  belonging  to  the  plaintiff, — it  was  held,  that 
an  attachment  could  not  issue  against  him  for  disobedience  of  the  order, 
unless  the  service  of  it  was  accompanied  with  an  oral  demand  of  perform- 
ance. Gifford,  0.  J.,  there  says:  **  The  party  moving  for  an  attachment 
should  have  requested  the  defendant  to  set  about  the  work,  and  he  might 
then  perhaps  have  alleged  some  excuse  for  not  proceeding  to  immediate 
performance."  And  Burrough,  J.,  said :  "  This  being  a  criminal  pro- 
ceeding, wilful  disobedience  of  the  order  of  the  court  must  be  established 
before  an  attachment  can  issue.* '(6)  [Crbsswell,  J. — ^Does  not  the  affi- 
davit disclose  enough  to  dispense  in  this  case  with  such  oral  demand  ?] 
Assume  that  Mrs.  Swinfen  had  said  before  she  was  served  with  the  rule 
of  court  that  she  would  not  execute  the  conveyance,  would  that  make 
her  guilty  of  a  contempt  by  relation  7  [Gbesswell,  J. — It  would  not 
be  a  contempt  by  relation :  but  it  might  be  a  continuing  refusal.] 

2.  This  is  not  a  proceeding  in  which  an  attachment  ought  to  issue. 
[Crbsswell,  J. — Why  not  ?  The  rule  is  a  rule  of  this  court.]  True : 
but  it  is  a  rule  made,  not  in  an  ordinary  action,  but  in  furtherance  of 
an  arrangement  made  upon  the  trial  of  an  issue  directed  for  the  purpose 
of  informing  the  conscience  of  the  court  which  has  seisin  of  the  suit, 
viz.,  the  Court  of  Chancery.  This  is  a  proceeding  in  which  the  parties 
could  not  pray  a  tales, — Wood  v.  Thompson,  1  Car..&  M.  171 ;  in  which 
no  writ  of  error  could  be  brought, — King  v.  Simmonds,  7  Q.  B.  289, 
812  (E.  C.  L.  R.  vol.  68) ;  Thorpe  v.  Plowden,  2  Exch.  387  ;t  nor  a  bill 

* 

(a)  The  "  order  of  refareneo,"  or  **  sabmiMion." 
{h)  Bee  Doe  d.  Williama  v.  HoweU,  5  Exch.  399.t 
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of  exceptions, — Lewis  v.  Armstrong,  3  Mylne  &  K.  52 ;  nor  an  amend- 
*4971  ^^^^  **  ^^^^  Prius  under  the  *3  &  4  W.  4,  c.  42,  s.  23, — James  t?. 

-^  Lynn,  13  Q.  B.  845  (E.  C.  L.  R.  vol.  66),  or  special  entry  on 
the  record  under  s.  24, — Brown  v.  Hutchinson,  13  Q.  B.  185  (E.  C.  L. 
R.  vol.  66) ;  and  in  which  judgment  is  not  entered  up  as  in  an  ordinary 
suit,— Dickenson  v.  Eyre,  7  Q.  B.  307,  n.  (E.  C.  L.  R.  vol.  53).  The 
sole  remedy  is  by  application  to  the  court  by  which  the  issue  is  directed. 
Suppose  the  court  were  to  grant  an  attachment ;  there  is  no  appeal :  and 
suppose  the  Court  of  Chancery  should  think  the  agreement  entered  into 
at  Nisi  Prius  not  a  binding  obligation  between  the  parties :  there  might 
be  conflicting  decisions.  It  is  manifest  that  the  Court  of  Chancery, 
which  has  complete  control  over  the  whole  proceedings,  is  the  proper 
tribunal  to  dispose  of  this  question.  That  court  alone  could  order  a 
new  trial,  [Cresswell,  J.— That  was  so  formerly,  but  not  now :  the 
writ  is  issued  out  of  this  court :  see  8  &  9  Vict.  c.  109,  s.  19.]  The 
books  of  practice  lay  it  down  that  it  is  so  still :  see  Archbold's  Practice, 
11th  edit.,,  by  Prentice,  843.     [Cresswell,  J. — I  doubt  that.(a)] 

3.  Then,  will  the  court,  by  granting  an  attachment,  preclude  the  plain- 
tiff from  contesting  the  propriety  of  an  engagement  entered  into  by 
counsel  without  her  authority  or  assent,  and  in  direct  defiance  of  her 
instructions?  Will  they  not  rather  leave  the  defendant  to  his  remedy 
by  action,  or  by  motion  for  a  specific  performance ;  in  either  of  which 
cases  there  would  be  an  appeal  ?  In  Thomas  v.  Hewes,  2  C.  &  M.  619,t 
in  an  action  of  trespass,  A.  was  plaintiff,  and  B.  (C.'s  land  agent)  was 
the  nominal  defendant,  C.  being  the  person  really  interested.  H.,  who 
acted*  as  the  defendant's  attorney,  upon  the  employment  of  C,  and  who 
also  acted  as  C.'s  attorney  in  certain  actions  and  suits  depending  betweea 
C."  and  A.,  consented  to  an  order  of  Nisi  Prius,  on  the  terms  that  A. 
*4Qfi1  ^^^^'^  S^^'^  "P  **^  C.  the  possession  of  the  f§rm  on  which  the 

-^  trespass  had  been  committed,  and  that  proceedings  should  be 
stayed  in  the  actions  and  suits  between  A.  and  B.  and  C,  and  that  C. 
should  pay  the  taxed ^costs  in  the  present  action,  and  the  further  sum 
of  10/.  to  A.  On  motion  to  set  aside  the  order  of  Nisi  Prius,  and  a  rale 
of  court  made  thereon,  upon  the  ground  that  H.  had  no  authority  to 
bind  C.  by  any  such  arrangement,  the  court  refused  to  interfere  in  a 
summary  way.  Bayley,  B.,  in  giving  judgment,  said  :  "It  is  not  at  all 
necessary  in  this  case  to  lay  down  any  general  rule  as  to  the  authority 
of  attorneys  or  counsel  to  bind  their  clients :  but  the  case  before  us  may 
be  decided  upon  the  nature  of  the  application.  This  was  an  action 
brought  by  Thomas  against  Hewes  and  others,  which  was  arranged  at 
Nisi  Prius  after  great  consideration  and  able  legal  advice.  I  do  not  pro- 
ceed on  the  ground  of  the  counsel  having  been  parties  to  the  arrangementy 
as  they  might  have  had  no  right  to  bind  Lord  Falmouth;  but  the  circum- 

(a)  The  authoritte«  cited  for  the  position  in  Arohbold  are  all  anterior  to  the  8  A  9  Viet  & 
109. 
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Btance  of  their  being  consulted  shows  that  the  agreement  was  entered 
into  after  due  consultation  and  consideration.  The  parties  agree  upon 
certain  terms,  and,  according  to  the  order  of  Nisi  Prius,  Lord  Falmouth, 
'  by  his  attorney,'  consents  to  become  a  party  to  the  arrangement.  The 
order  does  not  describe  Mr.  H.  as  the  attorney  for  Lord  Falmouth  in  the 
suit,  but  generally ;  and  the  present  application  is  made  to  set  aside  the 
order  of  Nisi  Prius,  on  the  ground  that  Lord  Falmouth  had  given  his 
attorney  no  authority  whatever  to  enter  into  this  arrangement,  and  there- 
fore that  he  is  not  bound  by  what  his  attorney  did.  If  we  were  to 
set  aside  this  order,  we  should  decide  conclusively  on  this  question.  We 
should  determine  whether  an  attorney  has  a  general  authority  to  bind 
liis  client  in  such  a  case,  and  whether  Mr.  H.  in  this  instance  had  the 
authority  of  Lord  Falmouth,  and  We  should  obstruct  the  course  of  the 
constituted  tribunal  by  which  this  question  ought  *to  be  tried,  if  r^  ^qq 
we  were^to  do  so.  I  know  of  no  authority  which  gives  us  power  ^ 
to  set  aside  the  agreement  of  the  parties  at  Nisi  Prius.  The  statute  of 
William(a)  certainly  confers  none.  I  do  not  know  of  any  instance  of 
the  court  interfering  in  a  summary  way  to  set  aside  such  an  order ;  and, 
in  this  instance,  if  we  were  to  do  so,  we  should  work  great  injustice,  as 
it  is  impossible  to  restore  the  plaintiff  to  the  situation  he  was  in  before. 
The  order  has  been  made  a  rule  of  court,  and  on  that  ground  we  ard 
applied  to  for  our  interference ;  but  it  i%  a  different  question  whether,  we 
uhall  enforce  the  order  by  process^  or  leave  the  party  to  his  action.  If  a 
distringas  is  applied  for  against  Lord  Falmouth,  he  may  show  that  he 
lias  given  no  authority  to  his  attorney  to  enter  into  this  arrangement ; 
and,  if  so,  it  is  probable  that  the  court  would  decline  granting  a  dis- 
tringas, and  leave  the  plaintiff  to  his  remedy  by  action,  by  which  means 
it  would  then  be  a  question  for  a  jury  to  determine  whether  Mr.  H.  had 
Lord  Falmouth's  authority  to  do  what  he  did  in  his  name,  and  as  he 
thought  for  his  benefit.  If  we  were  to  interfere  in  this  iummary  way^ 
ice  should  be  preventing  the  parties  from  takiny  the  opinion  of  a  jury  on 
the  facts,  and  of  a  court  of  error  on  the  law,*'  Another  reason  why 
the  matter  should  be  dealt  with  by  the  Court  of  Chancery,  is,  that  in 
Chancery  the  solicitor  has  a  less  extensive  power  and  control  over  the 
suit  than  the  attorney  has  at  law :  Colwel  v.  Sir  William  Child,  1  Ca. 
Ch.  86.  [Cresswell,  J. — Is  that  because  he  does  not  appear  upon  the 
record  ?  In  a  recent  case,  Mole  v.  Smith,  1  Jac.  &  W.  673,  Lord  Eldon 
held  the  counsel's  power  to  consent  for  his  client  to  be  absolute.  He 
6:iV8 :  '^  It  is  for  Mr.  Shadwell  to  consider  whether  he  is  authorized  to 
give  his  consent  for  the  widow.  If  he  does,  I  must  act  upon  it ;  and 
she  will  be  bound  by  it.*']  *That  was  no  deliberate  decision,  r^crnn 
but  a  mere  expression  of  opinion  in  the  course  of  the  argument.  *- 
[Cresswell,  J. — Do  you  contend  that  counsel  at  Nisi  Prius  have  no 
power  to  bind  their  clients  by  arrangements  such  as  this  ?]     I  do. 

(a)  9  A  10  W.  3,  0.  15. 
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The  Attomet/'Q-eneral  and  WhateUyy  in  support  of  the  rule. — ^The  rnlc 
in  equity  as  to  the  authority  of  counsel  is  unquestionable.  In  Fumival 
V,  Bogle,  4  Russ.  142,  it  is  distinctly  laid  down  that  a  party  is  bound 
by  the  consent  of  his  counsel  given  in  court,  though  they  had  no  instruc- 
tions to  consent,  if  they  were  at  the  time  apprised  of  all  those  facts  of 
which  the  knowledge  was  essential  to  the  proper  exercise  of  their  dis- 
cretion ;  but  he  will  be  relieved  from  an  order  made  by  such  consent,  if 
they  give  that  consent  in  ignorance  of  material  circumstances.  The 
principle  that  parties  are  bound  by  the  consent  of  their  counsel  has  been 
recognised  in  a  late  case, — In  re  Hobler,  8  Beavan,  101, — where  amoti(Hi 
to  restore  a  petition  dismissed  by  consent,  upon  the  ground  that  no 
authority  had  been  given  to  counsel  to  consent,  was  dismissed  with  costs; 
the  Master  of  the  Rolls  (Lord  Langdale)  saying, — ^'  The  business  of  tbe 
court  cannot  proceed  unless  credit  is  given  to  the  statements  of  counsel 
that  they  have  authority  for  what  they  do.  They  must  themselves 
judge  of  the  extent  of  their  authority,  under  the  ordinary  responsibili: 
ties."  Upon  the  general  reason  of  the  thing,  it  is  of  the  last  importance 
that  causes  should  occasionally  be  settled  by  counsel.  It  would  be 
impossible  to  conduct  the  ordinary  business  of  the  court,  unless  it  were 
assumed  that  the  counsel  have  the  authority  of  the  client  for  what  thej 
so  do.  [Crbsswell,  J. — The  assent  of  the  client  might  be  wanting, 
even  where  the  counsel  was  acting  with  the  consent  of  the  attorney.] 
This  court,  it  is  submitted,  will  act  upon  the  rule  wisely  laid  down  by  the 
niCM-y  *Court  of  Chancery.  The  facts  show  that  the  client  was  tn 
^  assenting  party  to  the  arrangement  in  this  case.  What  passed 
at  the  trial  is  in  the  knowledge  of  one  member  of  the  court.  [Crbss- 
well, J. — I  think  we  ought  not  to  listen  to  a  discussion  as  to  whether 
or  not  the  counsel  had  the  authority  they  assumed  to  exercise.  We 
must  assume  that  they  have  not  exceeded  the  proper  bounds  of  their 
duty.]  The  next  question  is,  whether  or  not  there  has  been  such  a 
refusal  on  the  part  of  Mrs.  Swinfen  to  comply  with  the  rule  of  court  as 
to  render  her  liable  to  be  attached.  Having  already  made  two  applieir 
tions  to  her  attorney  for  the  information  and  the  documents  necessary 
to  enable  them  to  take  steps  to  carry  the  compromise  into  effect,  the 
defendant's  attorneys  write  to  him  as  follows, — "We  understand  from 
Mr.  Cole  (the  London  agent)  that  your  client  intends,  if  she  can,  to 
evade  the  performance  of  the  agreement  entered  into,  by  her  for  the 
settlement  of  the  question  in  dispute.  Unless  we  hear  from  you  satis- 
factorily by  return  of  post,  we  shall  assume  that  such  is  her  intentioDf 
and  yours,  and  shall  act  accordingly."  To  this  letter  the  attorney  for 
Mrs.  Swinfen  sends  on  the  1st  of  April  an  evasive  reply ;  and  a  corres- 
pondence ensues  from  which  it  is  impossible  to  draw  any  other  concla- 
sion  than  that  Mrs.  Swinfen  and  her  attorney  are  seeking  to  escape  the 
performance  of  the  engagement  solemnly  entered  into  by  her  counsel  on 
her  behalf.     And  on  the  1st  of  May,  the  agent,  Mr.  Cole,  writes  as  fol- 
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lows : — "  I  have  receiv'ed  from  Mr.  Simpson  the  viewd  of  Mrs.  Swinfen 
on  your  last  letter,  so  far  as  regards  the  arrangement  made  by  counsel 
at  the  Stafford  Assizes ;  and  the  substance  is,  that  she  is  not  disposed 
to  carry  out  the  terms  thereof,  on  the  ground  of  the  arrangement  having 
been  made,  not  only  without  her  sanction,  but  directly  in  opposition  to 
her  wishes.  Under  these  circumstances,  I  conclude  you  will  have  to 
bring  the  matter  *before  the  court  in  such  way  as  you  may  be  r^^/^^ 
advised."  Under  these  circumstances,  the  order  is  made  a  rule  *■ 
of  court,  and  she  is  personally  served  with  it,  and  says  nothing.  It  is 
true,  there  is  nothing  in  the  affidavits  to  show  what  passed  on  the  occa- 
fiion  of  the  service ;  but  that,  it  is  submitted,  under  the  peculiar  circum- 
stances, could  not  be  necessary.  It  is  impossible  not  to  see  that  a 
demand  of  performance  would  have  been  fruitless.  The  absence  of  such 
a  statement  in  the  affidavit  is  accounted  for  by  the  fact  of  the  person 
who  effected  the  service  entertaining  an  fibsurd  scruple  as  to  what  passed 
between  Mrs.  Swinfen  and  himself  on  the  occasion  being  confidential. 
As  to  the  argument  that  resort  should  have  been  had  to  the  court  which 
directed  the  issue,  to  enforce  obedience  to  the  agreement,  there  is  no  ' 
fonndation  for  that.  [Crbsswell,  J. — On  thaf  point  we  need  not 
trouble  you.] 

Ckesswell,  J.(a) — Several  objections  have  been  taken  to  this  rule, 
which  are  not  well  founded.  In  the  first  place,  it  is  said  that  the  issu^ 
which  came  on  for  trial  before  me  at  Stafford,  and  whdch  was  put  an  end 
to  by  the  agreement  of  compromise  which  this  rule  seeks  to  enforce,  being 
directed  merely  for  the  purpose  of  assisting,  or,  as  it  is  called,  informing 
the  conscience  of  the  court  of  equity,  any  application  u|5on  the  subject 
of  it  should  be  made  to  the  court  of  equity,  and  not  to  this  court.  That 
objection  it  seems  to  me  is  not  well  founded.  The  writ  upon  which  the 
action  proceeds  was  issued  out  of  this  court.  The  record  is  here.  And 
it  is  the  process  of  this  court  that  is  alleged  to  have  been  treated  with 
contempt.  This  court,  therefore,  is  the  proper  and  the  only  court  to 
which  in  my  opinion  the  application  (J)  could  be  made.  The  suggestion 
*that  proceedings  are  pending  in  equity  for  the  attainment  of  r^/rno 
the  same  object,  fails  in  point  of  fact.(<;)  The  next  point  that  '- 
was  made  raises  a  most  important  consideration.  It  is  said  that  the 
compromise  which  was  entered  into  by  the  counsel  for  the  respective 
parties  at  Stafford,  was  without  the  authority  or  consent  of  Mrs.  Swin- 
fen, the  plaintiff.  I  think  the  court  cannot  for  a  moment  listen  to  an 
objection  of  that  sort:  and  I  am  glad  to  find  that  there  is  abundant 
authority  for  our  holding  that  the  client  is  absolutely  and  conclusively 
bound  by  what  the  counsel  on  her  behalf  assented  to.     I  think  it  would 

(a)  Jeiriiy  C.  J.,  being  related  to  tbe  parties,  took  no  part  in  the  disoaasion. 

(6)  For  an  attachment. 

(e)  In  one  of  tbe  affidavits  nsed  in  opposition  to  tbe  motion,  it  was  stated  that  sinoe  the  order 
vti  made  a  mle  of  oourt  proeeedings  bad  been  taken  in  equity  to  enforce  the  agreement :  but  it 
sppeared  that  these  bad  been  abandoned  before  the  present  rule  was  moved. 
VOL.  XVIII. — 22 
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be  most  fatal  to  the  due  administration  of  justice,  if  we  were  to  allow 
the  authority  of  counsel  to  be  thus  questioned.     And  there  is  not  any 
hardship  or  inconvenience  in  this :  for,  if  the  client  or  the  attorney  has 
reason  to  think  that  the  counsel  is  taking  a  course  that  will  prejudice 
his  interests,  he  may  withdraw  his  brief,  and  so  put  an  end  to  his  aatho- 
rity  to  represent  the  client  before  the  court.     But,  if  counsel,  duly 
instructed,  take  upon  himself  to  consent  to  a  compromise  which  he  in 
the  exercise  of  a  sound  discretion  judges  to  be  for  the  interest  of  his 
client,  the  court  will  not  inquire  into  the  existence  or  the  extent  of  his 
authority.     I  am  extremely  happy  to  find  that  the  decisions  abundantly 
bear  us  out  in  thinking  thi^  objection  cannot  be  permitted  to  prevul. 
There  is,  however,  another  and  a  purely  technical  objection  to  which  I 
regret  much  that  I  feel  bound  to  accede,  because,  considering  that  the 
gentleman  who  represented  the  plaintiff  on  this  occasion  is  a  man  of  the 
highest  talent,  and  unimpeachable  honour,  and  of  great  experience,  I 
;feel  convinced  that  the  interests  of  the  client  have  been  most  zealously 
*^04.1  **^^  anxiously  preserved  by  the  arrangement  that  was  come  to. 
-^  But,  at  the  same  time,  it  is  incumbent  on  the  court  to  require 
strict  proof  that  its  process  has  been  treated  with  contempt,  before  it 
allows  an  attachment  to  issue.     Mr.  Cole's  letter  was  written  before  the 
order  of  Nisi  Prius  was  made  a  rule  of  court.     There  was  no  refusal, 
therefore,  at  that  time  to  obey  the  order :  and  I  find  no  case  where  an 
expression  of  an  intention  not  to  act  upon  an  order,  has  been  treated 
as  a  continuing  refusal  down  to  the  time  of  a  demand  of  performance. 
Considering,  therefore,  that  we  are  here  dealing  with  a  strict  rule  of 
practice,  and  that  this  is  in  the  nature  of  a  criminal  proceeding,  I  think 
it  is  not  enough  to  show  that  the  party  has  evinced  a  disposition  or 
intention  to  evade  performance  of  the  order  of  the  court ;  but  that  it  is 
necessary  that  there  should  be  a  personal  service  of  the  rule,  and  a  per- 
sonal demand  of  performance,  before  we  can  hold  her  guilty  of  contempt. 
What  passed  here  at  the  time  of  the  service  is  not  disclosed ;  the  party 
who  made  the  service,  it  appears,  having  an  absurd  scruple  which  induces 
him  to  decline  to  make  an  affidavit  of  the  circumstances.     Upon  this 
ground,  I  am  of  opinion  that  the  rule  for  an  attachment  must  be  dis- 
charged; but,  under  the  circumstances,  without  costs,  and  without  pre- 
judice to  any  other  proceeding  which  the  defendant  may  be  advised  to 
take  for  the  purpose  of  enforcing  performance  of  the  agreement. 

Williams,  J. — I  am  of  the  same  opinion.  There  is  no  sufficient 
evidence  that  this  lady  has  been  guilty  of  a  contempt  of  the  process  of 
the  court,  according  to  the  strict  rule  of  practice.  .  It  must  be  borne  in 
mind  that  an  attachment  for  contempt  is  in  the  nature  of  criminal  pro- 
cess: and  the  importance  and  magnitude  of  the  interests  that  are 
involved  in  the  case  can  be  no  justification  for  deviating  from  the  ordi- 
^-^-^  nary  rule.  Before  a  *party  can  be  adjudged  guilty  of  a  con- 
-^  tempt  for  disobedience  of  a  rule  of  court,  he  must  be  personally 
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served  with  the  rule,  and  personally  required  to  comply  with  it.  That 
has  not  been  done  here.  Without  pretending  to  define  the  precise  limits 
of  the  authority  of  counsel,  it  is  enough  on  the  present  occasion  to  say 
that  I  entirely  concur  with  my  Brothet  Cresswell  in  holding  that  Mrs. 
Swinfen  is  bound  by  the  compact  entered  into  on  her  behalf  at  the 
trial. 

WiLLES,  J.  As  to  the  authority  of  counsel  to  bind  the  client  by 
arrangements  entered  into  in  court,  I  agree  entirely  with  what  has  fallen 
from  my  Brother  Cresswell :  and  it  is  only  on  the  ground  of  the  want 
of  a  personal  demand  of  performance  at  the  time  the  rule  was  served, 
Uiat  I  concur  in  thinking  that  this  rule  cannot  be  sustained. 

Rule  discharged,  without  costs. 


HALE  and  Others,  Assignees  of  the  Estate  and  Effects  of  ISAAC 
BECK,  a  Bankrupt,  v.  JOHN  ALLNUTT  the  Younger.     June  11. 

A.|  t  licensed  Tictnaller,  was  indebted  to  6.  in  5702.  for  goods  sold  and  money  advanced.  Being 
pressed  for  payment,  as  an  indaoement  for  forbearance  on  the  part  of  B.,  A.,  on  the  5tb  of 
April,  1854,  executed  a  deed  whereby  he  mortgaged  to  him  the  public-bouse  in  which  the 
btuiness  was  carried  on,  and  assigned  to  him  all  his  trade  and  other  fixtures  and  household 
(unittare,  with  a  power  of  sale  in  case  of  default  in  payment  of  the  debt  and  interest  by  cer- 
tain inst*]ment0,  extending  orer  a  period  of  sereral  months.  The  yalne  of  the  property 
mortgaged  was  between  300^  and  400/L  The  value  of  A.'s  assets  at  the  time  was  about  1200^; 
and  his  debts  altogether  amounted  to  4000/.  A.  continued  his  business  until  the  22d  of  July, 
when  he  became  bankrupt;  having  in  the  mean  time  received  further  supplies  of  goods  and 
advanees  of  money  from  B.,  and  made  various  payments  to  other  creditors : — 

Held,  that  the  execution  of  the  deed  was  not  an  act  of  bankruptcy, — the  assignment  not  being 
of  the  whole  (or  the  whole  with  a  colourable  exception)  of  A/s  property,  and  the  defeating 
or  delaying  of  creditors,  by  producing  absolute  present  insolvency  and  incapacity  to  carry  on 
trade,  not  being  its  necessary  result :  nor  was  the  deed  void  as  a  fraudulent  preference  of  B., 
it  being  the  result  of  pressure  on  his  par^  and  not  a  voluntary  conveyance  on  the  part  of  A.     ' 

This  cause  came  on  for  trial  before  Alderson,  B.,  at  the  last  Spring 
Assizes  at  Warwick,  when  a  verdict  was  *found  for  the  plaintiffs,  p^r/%/» 
for  206Zi  8«.,  subject  to  the  opinion  of  the  court  upon  the  follow-  " 
ing  case : — 

The  declaration  was  for  money  payable  by  the  defendant  to  the  plain- 
tiffs as  assignees  of  Isaac  Beck,  a  bankrupt,  for  money  received  by  the 
defendant  for  the  use  of  the  plaintiffs  as  such  assignees.  The  plaintiffs 
claimed  206Z.  8«. 

The  defendant  pleaded  never  indebted,  whereupon  issue  was  joined. 

The  action  was  brought  to  recover  the  sura  of  206Z.  8#.,  being  the 
proceeds  (after  payment  of  expenses)  of  the  sale  by  or  on  behalf  of  the 
defendant  of  the  residue  of  a  term  of  years  in  a  public-house,  with  the 
good-will  thereof  and  various  fixtures  therein,  which  Isaac  Beck,  the 
bankrupt,  had  before  his  bankruptcy  (with  other  property)  mortgaged 
to  the  defendant  to  secure  a  balance  of  account,  but  the  validity  of  which 
mortgage  is  disputed  by  the  plaintiffs. 
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Isaac  Beck  was  a  licensed  victualler  and  wine  and  spirit-dealer  st 
Birmingham.  The  defendant  was  a  wholesale  wine  and  spirit-merchant 
in  Londoft,  dealing  under  the  firm  of  John  Allnutt,  jun.,  &  Go.  Beck 
had  dealt  with  the  defendant  for  many  years  before  the  bankruptcy;  and 
the  nature  of  the  dealings  was,  that  the  defendant  sold  wines  and  spirits 
to  Beck,  and  from  time  to  time  advanced  money  to  him  to  enable  bim  to 
pay  the  Custom  House  duties  upon  and  release  such  wines  and  spirits 
from  the  docks,  interest  being  charged  on  such  advances,  and  Beck  from 
time  to  time  giving  acceptances  on  account,  which  were  occasionally 
dishonour,ed. 

In  the  beginning  of  April,  1854,  Beck  was  indebted  to  the  defendant 
in  the  amount  of  570Z.  15«.  lid.  on  a  balance  of  account.  He  had 
applied  for  more  goods;  but  the  defendant  had  declined  to  snpplj 
them,  and  had  pressed  him  several  times  for  the  balance.  On  the  13th 
*'^ft71  *^^  March,  1854,  the  defendant  wrote  the  following  letter  to  the 
-'  bankrupt: — 

"  London,  13th  March,  1854. 

"  Sir, — We  are  in  receipt  of  your  letter  promising  to  remit  us  the 
amount  of  Mr.  Bradley's  dishonoured  acceptance  on  the  15th  instant, 
and  which  we  shall  expect  accordingly.  At  the  same  time,  we  trust 
you  will  send  us  the  amount  owing  for  duties  advanced,  or  we  shall  be 
obliged  to  ask  Messrs.  Chaplin  &  Co.  to  see  you  and  arrange  the  present 
account,  and  also  payment  of  goods  we  may  send  in  future.  At  present 
you  really  do  not  treat  us  fairly,  but  trespass  too  much  on  our  good 
feeling  towards  you ;  for,  we  feel  assured  you  must  be  paying  others 
instead  of  ourselves.  "  J.  Allnutt  &  Co.'* 

On  the  25th  of  March,  1854,  in  answer  to  a  letter  of  the  bankrupt 
requesting  a  further  supply  of  goods,  the  defendant  wrote  him  the  follow- 
ing letter : — 

"  London,  March  25th,  1854. 

"  Sir, — We  are  in  receipt  of  your  favour  ;  but,  till  the  account  owing 
is  liquidated,  it  is  really  asking  us  too  much  to  lend  you  more  money  to 
pay  duties.  You  must  allow  we  have  shown  every  disposition  to  assist 
you  in  all  ways:  but  you  must  really  show  your  exertions  also;  and 
then  you  will  find  us  perfectly  ready  to  advance  duties,  even  for  a 
month  or  so.  "  J.  Allnutt  &  Co." 

On  the  5th  of  April,  1854,  the  defendant's  agent.  Docker,  called  on 
the  bankrupt,  and  mentioned  the  amount  of  the  debt  then  due  to  the 
defendant,  and  said  the  defendant  wanted  security  for  his  debt  He 
asked  the  bankrupt  if  he  could  pay  any  money ;  but  the  latter  said 
"No."  Docker  then  said  the  bankrupt  must  go  with  him  to  the  office 
of  Messrs.  Chaplin  k  Co.  (who  were  the  defendants*  attorneys);  and 
Docker  asked  the  bankrupt  if  he  would  give  a  judge's  order  as  security. 
*^Oftl  *^^^  bankrupt  said,  "No:  if  a  judge's  order  was  required,  he 
^  should  be  unable  to  go  on  and  get  credit;"  and  the  bankrapt 
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accordingly  went  there.  When  they  arrived  at  the  oflSce,  Docker  said, 
"Here's  Beck  can't  go  on  again,  and  I  want  security  for  Allnutt's 
money/'  He  also  said  that  Beck  had  gone  too  far,  and  could  not  go  on 
again,  and  that  the  defendant  was  afraid  for  his  money,  and  must  have 
it  paid  quickly. 

Docker  was  agent  for  Hodges,  a  distiller,  and  for  Whitbreads,  the 
hrewers,  who  were  also  creditors  of  Beck  ;  and,  a  few  days  before  the 
5th  of  April,  Docker  had  renewed  a  bill  of  Beck's  for  169Z.,  due  to 
Messrs. Whitbreads ;  and  he  said  at  Messrs.  Chaplin  &  Go/s  ofSce,  that, 
as  Whitbreads'  bill  was  renewed,  Beck  must  give  the  defendant  some- 
thing. At  this  time,  Hodges  was  suing  Beck  for  another  debt:  and 
Docker  asked  Beck  how  he  was  paying  Hodges ;  to  which  Beck  answered, 
that  he  was  sending  him  remittances  as  he  could.  Docker  again  pressed 
Beck  to  pay  him  something  down  for  the  defendant ;  but  Beck  said  he 
could  not.  Then  it  was  agreed  that  Beck  should  give  security  to  the 
defendant  on  the  terms  contained  in  the  deed  hereafter  mentioned, 
which  was  prepared  by  Mr.  Stibbin  (of  the  firm  of  Chaplin  &  Co.)  in 
consequence  of  instructions  received  from  the  parties  at  that  interview. 

The  instructions  having  been  given,  the  parties  left  the  o£Sce ;  and  an 
appointment  was  made  that  Beck  should  call  again  at  three  o'clock, 
P.  M.,  to  execute  the  security ;  and  he  called  and  executed  it  accord- 
ingly. 

The  following  is  an  abstract  of  the  mortgage-deed  or  security;  and  it 

was  agreed  that  the  original  deed  might  be  referred  to  and  read,  if 
necessary,  as  a  part  of  the  case : — 

5th  of  April,  1864.  Indenture  between  Isaac  Beck,  therein  described, 
of  the  one  part,  and  John  Allnutt  (the  defendant)  of  the  other  part. 
After  reciting  that  *the  said  Isaac  Beck  stood  indebted  to  the  r^^cAQ 
defendant  in  570Z.  15«.  lid.  as  a  balance  of  account,  and,  being  ^ 
pressed  for  payment  thereof,  but,  unable  conveniently  to  make  the  same, 
he  had  agreed,  as  an  inducement  for  the  forbearance  thereof,  to  execute 
that  security, — ^it  was  witnessed,  that,  in  consideration  of  the  premises, 
the  said  Isaac  Beck  did  thereby  demise,  &c.,  to  the  defendant,  his  exe- 
cutors, &c.,  the  messuage,  public-house,  or  tenement  known  by  the  sign 
of  The  White  Hart,  being  No.  19  Paradise  Street,  then  in  the  occupa- 
tion of  the  said  Isaac  Beck,  with  the  appurtenances,  to  hold  the  same  to 
the  defendant,  his  executors,  &c.,  for  the  residue  of  a  term  of  fourteen 
years  therein,  commencing  from  the  24th  of  June,  1843,  except  the  last 
three  days,  subject  to  the  proviso  thereinafter  contained :  and  it  was 
further  witnessed,  that,  in  further  pursuance  of  the  said  agreement,  the 
said  Isaac  Beck  did  bargain,  sell,  assign,  &c.,  unto  the  defendant,  his 
executors,  &c.,  All  the  trade  and  other  fixtures,  household  furniture, 
implements,  and  utensils  of  household,  and  other  effects  and  things  of 
the  said  Isaac  Beck,  which  then  were  in  or  upon  the  said  messuage  and 
premises,  other  than  his  stock  in  trade,  as  the  same  were  then  particu- 
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larized  in  the  schedule  thereunder  written,  To  hold  the  same  to  the 
defendant,  his  executors,  &c.,  for  his  and  their  absolute  use  and  benefit, 
subject  to  the  condition  thereafter  expressed.  Covenant  by  Beck  to  pay 
to  the  defendant,  his  executors,  administrators,  or  assigns,  the  sum  of 
570Z.  15«.  11(2.,  with  interest  after  the  rate  of  five  per  cent,  per  annam, 
by  instalments,  as  follows,  viz.  50Z.  on  the  10th  of  April  instant,  50/. 
on  the  24th  of  April  instant,  307.  on  the  1st  of  May  then  next,  the  like 
sum  of  307.  on  each  of  the  fourteen  Mondays  next  ensuing  that  d«^,  and 
the  remaining  sum  of  201,  15«.  11(2.  on  the  fifteenth  Monday  thereafter 
*^101  ^'^^'^^^^gy  ^^^^  interest,  to  be  calculated  as  therein  ^mentioned. 
^  Proviso,  that,  on  due  payment  of  the  instalments  thereby  secured, 
the  deed  should  cease  and  become  void ;  but  that,  upon  default  in  anj 
of  such  payments,  it  should  be  lawful  for  the  defendant,  his  executon, 
&c.,  after  giving  the  notice  therein  specified,(a)  to  enter  on  the  premises 
and  sell  and  dispose  of  the  property  comprised  in  the  security  as  therein 
mentioned,  and  apply  the  proceeds  of  any  sale  in  payment  and  dis- 
charge, first,  of  all  expenses  incident  to  the  trusts  of  the  deed,  and  then 
to  satisfy  the  said  sum  of  570Z.  15«.  lid,  and  interest  thereby  secured, 
or  so  much  thereof  as  should  be  then  unpaid,  and  pay  over  the  surplus, 
if  any,  to  Beck,  his  executors,  &c. 

A  schedule  followed  the  deed,  enumerating  the  various  shop  fixtures, 
furniture,  goods,  and  articles  comprised  in  the  security. 

Beck  had  executed  a  security  of  a  similar  nature  the  year  before,  for 
the  balance  of  account  then  due  by  him  to  the  defendant,  of  713/.  5i. 
7d.,  having  been  pressed  by  the  defendant  for  such  security. 

The  balance  that  was  due  at  the  time  of  executing  the  mortgage  secu- 
rity of  1853,  had  all  been  paid  off  by  instalments,  except  the  sum  of 
about  36/.,  which  was  carried  to  account,  and  made  part  of  the  balance 
of  570/.  15s.  lid.,  for  which  the  deed  now  in  question  was  given. 

The  deed  of  1853  comprised  the  same  property  that  was  comprised  in 
the  deed  of  1854. 

At  the  time  when  the  deed  of  the  5th  of  April,  1854,  was  executed, 
Beck  owed  about  3950/.,  and  the  value  of  I^  assets  was  about  1183/. 
9s.  6(2.,  as  shown  by  the  statement  of  accounts  marked  B.,  which  was 
given  in  evidence  at  the  trial,  and  was  to  be  referred  to  as  part  of  the 
case. 
----.  The  lease  and  fixtures  of  the  house  in  Paradise  Street  *com- 
■'  prised  in  the  mortgage  security  were  worth,  and  produced  on 
sale  after  the  bankruptcy,  206/.  8«. ;  and  the  furniture  and  other  articles 
also  comprised  in  the  security,  were  estimated  in  the  above  statement  at 
129/.  18s.,  but  produced  on  the  sale  190/.,  without  deducting  expenses. 

The  stock  in  trade  at  that  time  in  the  house  in  Paradise  Street  was 
worth  300/.  Besides  the  house  in  Paradise  Street,  Beck,  at  the  time  of 
executing  the  mortgage,  and  from  thence  till  his  bankruptcy,  had  an- 

(a)  Three  dAjB*  notioa^ 
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other  house  licensed  for  the  sale  of  beer  and  tobacco,  where  he  carried 
on  business,  in  Smallbrook  Street,  Birmingham,  and  which,  in  an  inter- 
yiew  with  the  defendant's  attorneys  after  the  bankruptcy,  when  he  applied 
to  them  to  let  his  bankruptcy  be  superseded,  he  stated  ought  on  his  cal- 
culation to  produce  about  5Z.  a  week  profit.  And  the  stock  and  fixtures 
at  this  house  were  worth  about  36Z.  Is.  9d. 

Beck  estimated  his  property  at  a  much  higher  value  than  it  after- 
wards realized.  The  auctioneer  who  sold  it  considered  that  it  fetched  a 
fair  price.  The  accountant  who  proved  the  value  of  the  assets  at  the 
trial,  estimated  them  from  the  realized  value  under  the  bankruptcy: 

The  residue  of  the  sum  of  1183^.  consisted  of  good  debts  amounting 
to  201L  168.  9(2.,  and  a  sum  claimed  to  be  due  to  Beck  from  one  Mar- 
tin, for  damages  for  breach  of  an  agreement  to  grant  a  lease,  which 
claim  was  in  litigation  at  the  date  of  the  bill  of  sale,  but  after  the  bank- 
ruptcy realized  a  net  value  of  144Z.  58,  (after  deducting  costs  of  suing 
for  the  same),  and  cash  in  hand  amounting  to  165Z.  The  144Z.  58.  was 
payable  under  a  judge's  order,  which  was  produced  at  the  trial,  and  was 
to  be  referred  to,  if  necessary,  as  part  of  the  case. 

The  165L  cash  in  hand  was  received  in  the  shop,  which  the  bankrupt 
was  saving  to  meet  a  bill  coming  due ;  and  60Z.  of  it  had  been  borrowed 
of  one  Levi,  at  10  per  cent,  for  three  months. 

*Beck  had  been  pressed  by  many  of  his  creditors  before  the  r*r-io 
time  of  giving  the  security ;  and  he  had  been  served  with  more  ^ 
than  ten  writs,  which  were  produced  on  the  trial ;  but  most  of  these 
had  been  settled  and  paid  for  before  he  became  a  bankrupt.     He  had 
spent,  as  he  stated,  700Z.  or  8002.  in  law. 

After  executing  the  mortgage  security  to  the  defendant,  the  defend- 
ant made  further  advances  to  Beck  and  on  his  account,  and  supplied  him 
with  further  goods,  in  order  to  enable  him  to  carry  on  his  trade ;  and, 
between  April  and  the  9th  of  June,  the  amount  of  such  advances  and 
goods  supplied  was  upwards  of  800Z. :  but  the  bankrupt  from  time  to  time 
paid  sums  on  account  amounting  altogether  to  nearly  the  same  amount. 
Beck,  however,  continued  to  be  pressed  by  his  creditors  ;  and,  in  order 
to  relieve  his  diflSculties,  he  raised  further  moneys  on  the  same  terms 
with  respect  to  interest  as  before ;  and  he  resold  to  various  parties,  for 
cash,  goods  which  be  had  obtained  from  other  parties  on  credit ;  and  in 
this  manner  he  sold  goods  to  a  Mr.  Wood,  at  Manchester,  to  the  amount 
of  4002.,  and  to  Mr.  Lewis,  at  Bristol,  to  the  amount  of  between  6002. 
and  TOO/.,  and  allowing  12^  per  cent,  discount  for  cash.  He  had  very 
few  transactions  of  this  kind  previously  to  the  execution  of  the  deed  of 
the  5th  of  April,  1854. 

On  the  19th  of  June  Allnutt  wrote  to  Beck,  as  follows : — 

"  London,  19th  June,  1854. 
"Dear  Sir, — We  are  in  receipt  of  your  favour,  enclosing  notes  202., 
and  bill  852.  11«.  8(2.     When  we  extended  the  credit  for  the  debt  due 
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to  us,  the  agreement  was,  that  you  were  to  pay  cash  for  any  goods  that 
you  might  require ;  and  you  will  observe  that  we  have  already  got  ac- 
ceptances, instead  of  cash,  for  249Z.  15«.  4d.,  as  per  statement  at  foot 
♦5131  ^®  Da'wt,  therefore,  request  a  cash  *remittance  for  about  the 
amount  {16L)  before  sending  the  pipe  of  port. 

"  Bills  running. 
"    39Z.  16«.  Od.,  due  20th  of  June. 
"  lOOZ.    Os.  Od.,  due  30th  of  July. 
"   851.  11«.  8d.,  due  12th  of  July. 
"   74Z.    7«.  8d.,  due  28th  of  August. 


"£249    15«.  4d." 


On  the  22d  of  July,  1854,  Beck  became  a  bankrupt;  and  the  plaintiSi 
are  the  trade  and  ofiScial  assignees. 

The  bankrupt  had  continued  in  possession  of  the  houses  and  propertj 
comprised  in  the  mortgage  security  up  to  the  time  of  his  bankruptcy : 
but,  after  that  event,  the  defendant  claimed  the  interest  in  the  house 
and  the  fixtures  under  the  mortgage  security,  but  abandoned  any  claim 
to  the  furniture  and  other  effects  comprised  in  the  deed,  on  the  ground 
that  the  bankrupt  had  been  permitted  to  retain  the  order  and  disposi- 
tion of  them  as  reputed  owner.  The  assignees  consequently  sold  and 
received  the  proceeds  of  the  latter  goods ;  but  the  defendant  sold  and 
received  the  proceeds  of  the  leasehold  house  and  fixtures,  amounting  to 
2062.  8«.,  and  for  which  sum  the  present  action  is  brought  by  the  as- 
signees, on  the  ground  of  the  invalidity  of  the  mortgage  security  of  the 
6th  of  April,  1854. 

The  court  was  to  be  at  liberty  to  draw  all  inferences  of  fact  which  a 
jury  might  have  drawn  from  the  circumstances  above  stated. 

The  question  for  the  opinion  of  the  court  was,  whether,  under  the 
circumstances  stated,  the  deed  of  the  5th  of  April,  1854,  was  an  act  of 
bankruptcy,  and  invalid.  If  the  court  should  be  of  opinion  that  the 
said  deed  was  invalid,  then  judgment  was  to  be  entered  for  the  plain- 
^-- .,  tiffs  for  the  sum  of  206Z.  8«. :  but  if  the  court  *8hould  be  of  the 
^  contrary  opinion,  then  judgment  was  to  be  entered  for  the 
defendant. 

The  case  was  argued  in  Easter  Term  last,  before  Jervis,  C-  J.,  Cress- 
well,  J.,  Crowder,  J.,  and  Willes,  J. 

Mugh  Rill  (with  whom  was  Bitthstan),  for  the  plaintiff3.{a)— The 

(a)  The  points  marked  for  argnment  on  the  part  of  the  plaintiffs,  were, — 
«Tbat  the  ezecation  by  Isaac  Beck  of  the  deed  of  the  5th  of  April,  IS54,  under  the  eireitt- 
stances  therein  mentioned,  was  an  act  of  bankraptcy  within  the  67th  section  of  the  Banknpt 
Law  Consolidation  Act,  1849,  12  A  13  Vict  e.  100;  and  that  the  said  deed  is  contrary  to  tbs 
policy  of  the  said  act,  and  void  as  against  the  plaintiffs,  inasmuch  as  Beck  was,  at  the  time  of 
the  execution  of  the  said  deed,  completely  insolvent^  and  the  neceMary  or  nafnU  conseqaenee 
of  putting  the  deed  in  force  would  have  been  to  prevent  Beck  from  carrying  on  his  businesi  ii 
the  ordinary  way,  and  to  defeat  or  delay  his  creditors." 
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conveyance  in  question  was  clearly  fraudulent  and  an  act  of  bank- 
ruptcy. It  appears  from  the  statement  of  the  case  that  Beck,  who 
carried  on  the  business  of  a  licensed  victualler,  and  who  was  in  debt 
to  the  extent  of  about  4000Z.,  his  whole  assets  being  worth  something 
less  than  1200Z.,  and  who  was  being  pressed  by  various  creditors,  and 
in  that  state  to  which  the  term  ^'  hopelessly  insolvent"  might  be  well 
applied,— all  which  facts  were  at  the  time  well  known  to  the  defend- 
ant's agent, — conveys  away  to  the  defendant  the  premises  wherein  he 
was  licensed  to  carry  on  his  business ;  thereby  parting  with  everything 
necessary  to  the  carrying  on  of  the  business  in  the  only  place  where 
he  could  carry  it  on.  The  deed,  it  is  true,  does  not  convey  all  the 
plaintiff's  property ;  but  he  was  thereby  substantially  dispossessing 
himself  of  all  means  of  carrying  on  his  trade :  if  default  were  made 
in  payment  of  the  first  instalment,  the  defendant  was  at  liberty,  on 
giving  three  days'  notice,  to  enforce  the  deed  by  sale.  If  a  trader 
*part8  with  all,  or  all  but  a  mere  colourable  portion  of  his  pro-  rit^e^e 
perty,  he  clearly  commits  an  act  of  bankruptcy :  so,  if  he  parts  "■ 
with  a  portion  of  his  property  without  receiving  an  equivalent,  and  such 
parting  with  a  portion  of  his  property  has  the  effect  of  stopping  his 
business,  it  equally  amounts  to  an  act  of  bankruptcy.  .In  Young  v, 
Waud,  8  Exch.  221,t  the  party  was  not  insolvent  at  the  time  of  the 
assignment :  and  Lord  Chief  Baron  Pollock  lays  down  the  rule  in  these 
terms : — "  The  verdict  seems  to  have  passed  upon  the  ground  that  the 
effect  of  the  deed  would,  if  put  in  force,  be,  to  stop  the  business  of  the 
factory.  I  am  of  opinion  that  such  an  effect  does  not  of  itself  make  the 
deed  an*  act  of  bankruptcy ;  and,  upon  considering  the  evidence  in  the 
case,  there  is  nothing  to  make  it  an  act  of  bankruptcy.  I  am  satisfied 
that  the  direction,  that  the  transfer  was  an  act  of  bankruptcy  for  the 
reason  assigned,  is  not  correct  in  law.  If  a  man's  business  be  that  of  a 
carrier,  and  he  sell  his  horse  and  cart,  but  has  ample  funds  to  buy 
another  horse  and  cart,  such  an  assignment  is  no  act  of  bankruptcy: 
and  so  in  the  case  of  an  assignment  of  a  man's  whole  stock,  where  he 
has  the  meaps  of  carrying  on  other  business,  the  assignment  is  not  an 
act  of  bankruptcy,  although  the  instrument,  by  being  put  in  force,  stops 
the  business :  but  the  assignment  must  be  such  as  puts  a  stop  to  the 
business  by  reason  of  the  party's  insolvency."  And  Parke,  B.,  adopts 
the  same  rule.  **  Acts  of  bankruptcy,"  he  says,  "arising  from  fraudu- 
lent assignments  are  confined  to  acts  of  a  fraudulent  nature  under  the 
statute  of  Elizabeth,(a)  with  an  immediate  object  to  defeat  creditors ;  to 
such  as  are  fraudulent  under  the  bankrupt  acts,  being  made  with  the 
object  of  preventing  an  equal  distribution  of  the  bankrupt's  effects  under 
his  bankruptcy,  which  he  knows  must  occur ;  and,  lastly,  to  those  where 
there  is  a  transfer  of  property,  which  must  *necessarily  in  its  r*r-i^ 
results  be  known  to  the  bankrupt  to  lead  to  the  delay  and  disap-  ^ 

(a)  13  EUs.  0.  5. 
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pointment  of  all  the  creditors,  with  the  exception  of  that  particular 
individual  to  whom  the  transfer  is  made.     Such  a  transfer  is  also  sn 
act  of  bankruptcy,  upon  the  principle  that  every  man  is  bound  to  con- 
template the  necessary  result  of  his  own  acts."     The  rule  was  similarly 
laid  down  in  Wedge  v.  Newlyn,  4  B.  &  Ad.  831  (E.  C.  L.  R.  vol.  24). 
[Cresswell,  J. — How  was  Beck  more  insolvent  after  the  execution  of 
this  deed  than  he  was  before  ?]     He  thereby  enabled  the  favoured  cre- 
ditor to  sweep  away  a  large  portion  of  that  property  which  ought  to  have 
been  rateably  distributed  amongst  the  creditors.     The  case  of  Ex  parte 
Bailey,  In  re  Barrell,  22  Law  Journ.  Bankruptcy,  45,  is  extremely  dif- 
ficult to  be  distinguished  from  the  present.     There,  a  trader  assigned  to 
particular  creditors,  by  a  deed  dated  the  20th  of  December,  tU  their 
instance^  and  on  their  threatening  proceeding Sy  all  his  debts,  bills  of 
exchange,  promissory  notes,  and  other   securities,   and  all  books  of 
account,  as  a  security  for  their  debt.     At  this  time,  although  the  fact 
was  not  known  to  the  trader,  writs  on  two  judgments,  which  some  time 
before  had  been  obtained  against  him,  were  lodged  in  the  hands  of  the 
sheriff.     Two  days  after  the  deed,  the  sheriff  seized  the  trader's  stock 
in  trade  and  furniture.     The  next  day  the  petition  for  adjudication  was 
presented,  and  the  day  following  the  trader  was  adjudged  bankrupt. 
The  particular  creditors  claimed  the  property  comprised  in  the  deed,  bat 
the  commissioner  disallowed  the  claim,  and  declared  the  deed  void  as 
against  the  general  creditors.     On  appeal,  the  decision  of  the  commis- 
sioner was  a£Srmed ;  the  court  holding  that  the  deed  being  a  transfer  of 
so  much  of  his  estate  and  effects  as  rendered  it  impossible  for  him  to 
carry  on  his  trade  in  the  ordinary  and  usual  course,  although  executed 
under  pressure,  and  although  it  was  the  unwilling  act  of  the  trader,  was 
^.^ .-.  void  as  against  the  '^'general  body  of  the  creditors.    Lord  Justice 
•^  Turner,  in  giving  judgment,  said :   '*  I  apprehend  that  the  true 
principle  is,  whether  there  was  such  an  assignment  as  to  prevent  the 
bankrupt's  trade  being  carried  on.    I  agree  with  the  commissioner,  that 
^  carrying  on  his  trade'  means  carrying  it  on  in  the  ordinary  and  usual 
course.     This  doctrine  was  laid  down  by  Lord  Mansfield  in  the  case  of 
Hooper  v.  Smith,  1  Sir  W.  Bl.  442,  where  he  says,  ^  Indeed,  if  a  man 
makes  over  so  much  of  his  stock  in  trade  as  to  disable  himself  from 
being  a  trader,  this  would  be  fraudulent.     It  would  be  an  assignment 
of  his  solvency.'     This  doctrine  might  possibly  now.  be  considered  as 
going  a  little  too  far,  but  it  nevertheless  shows  the  principle  upon  which 
the  cases  proceed ;  for,  the  reason  why  an  assignment  of  the  entire 
estate  constitutes  an  act  of  bankruptcy,  is,  because  the  bankrupt  is  pre- 
vented thereby  from  carrying  on  his  trade ;   and  that  equally  applies 
where  the  trader  assigns  so  much  of  his  property  as  prevents  him  from 
carrying  on  his  trade  in  the  ordinary  way."     Upon  the  same  principle 
proceeded  the  case  of  Carr  v.  Burdiss,  1  C.  M.  &  R.  448,t  where  Parke, 
B.,  says, — ^'  In  order  to  render  an  assignment  of  a  trader's  effects  an 
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act  of  bankruptcy,  it  mnst  be  shown  that  the  party  assigned  all,  or  so 
nearly  all  of  his  effects  as  to  put  it  out  of  his  power  to  carry  on  the 
trade."  [Crbsswbll,  J. — Parke,  B.,  in  Smith  v.  Cannan,  2  Ellis  &  B. 
85, 45  (E.  C.  L.  R.  vol.  75),  says  that  that  is  not  the  true  criterion.  He 
saya :  "  The  test  is,  not  whether  the  necessary  effect  of  the  deed  is  to 
stop  the  trade,  but  whether  its  necessary  effect  is  to  delay  the  creditors 
of  the  trader."  Jervis,  C.  J. — Can  we  say  that  this  assignment  per 
se  is  an  act  of  bankruptcy?]  The  court  is  sitting  here  as  a  jury. 
[Crowder,  J. — If  instead  of  giving  a  mortgage,  Beck  had  paid  the 
money,  would  that  have  been  an  act  of  bankruptcy  ?]  Payment  of  a 
debt  under  pressure  is  no  act  of  bankruptcy.  [Cresswell,  J. — If  a 
man,  having  many  ^creditors,  assigns  to  one  of  them  property  r^c-io 
exceeding  in  value  the  amount  of  the  debt,  to  the  extent  of  the  ^ 
excess  he  thereby  defeats  and  delays  the  others.  Payment  under  pres- 
sure, and  without  intention  to  prefer,  is  no  act  of , bankruptcy.  So,  ^n 
assignment,  under  similar  circumstances,  for  just  value,  would  be  no  act 
of  bankruptcy.  If  an  absolute  assignment  would  not  be  an  act  of  bank- 
ruptcy, why  should  a  conditional  assignment  be  so  ?  Jervis,  C.  J. — A 
trader  may  honestly  sell  the  whole  of  his  property :  suppose  one  creditor, 
hearing  of  it,  were  to  come  and  demand  his  debt,  and  obtain  the  whole 
of  it,  would  that  be  an  act  of  bankruptcy  ?]  Unquestionably  it  would, 
if  it  put  it  out  of  the  ti;ader*s  power  to  carry  on  his  trade,  and  had  the 
effect  of  defeating  or  delaying  creditors. 

ifellor  (with  whom  was  Brewer\  contrd.(a) — An  assignment  by  a 
trader  of  the  whole  of  his  property,  or  the  whole  with  a  colourable 
exception,  whereby  he  puts  it  out  of  his  power  to  continue  his  trade,  is 
an  act  of  bankruptcy,  upon  the  ground  stated  by  Jervis,  C.  J.,  in  Smith 
V.  Cannan,  viz.,  that  its  necessary  consequence  is  to  delay  his  creditors, 
and  a  man  must  be  taken  to  intend  the  necessary  consequences  of  his 
acts.  But,  in  no  case  has  it  been  held  that  a  transfer  of  a  part  of  the 
trader's  property  is  an  act  of  bankruptcy,  unless  by  way  of  fraudulent 
preference.  Here,  there  is  no  pretence  for  saying  *that  there  r^^z-iq 
was  any  intention  on  Beck's  part  to  prefer  the  defendant:  he  ^ 
made  the  assignment  for  the  bonfi  fide  purpose  of  relieving  himself  from 
pressure,  and  with  a  view  to  obtain  further  advances  to  enable  him  to 
continue  his  trade.  In  Wedge  v.  Newlyn,  4  B.  &  Ad.  881  (B.  C.  L.  R. 
vol.  24),  Taunton,  J.,  in  leaving  the  case  to  the  jury,  stated  the  law  to 
be,  ^^  that,  if  a  man  dispose  of  his  stock  in  trade  or  goods  and  chattels 
to  such  an  extent  as  to  disable  himself  from  carrying  on  his  business  as 
a  trader,  and  make  himself  insolvent,  such  conveyance  is  fraudulent ;  it 

(a)  The  points  marked  for  argnment  on  the  part  of  the  defendaitty  were, — 
"That  the  ezeeation  of  the  deed  in  qaestioii  was  not  an  act  of  bankraptcj,  the  same  deed  not 
betag  an  astignment  of  aU  Beok's  effeots,  nor  of  all  with  the  exception  of  a  small  or  eolonrablo 
party  and  having  been  obtained  by  pressure  and  importnnity  of  the  defendant,  and  being  an 
anignment  by  way  of  mortgage  precisely  similar  to  a  proTions  one  which  the  bankrupt  had  paid 
efli;  and  the  bankrupt  being  allowed  by  means  of  the  deed  farther  credit  and  adranoes  fh>m  the 
dsfondant." 
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need  not  be  a  transfer  of  all  his  goods  and  chattels ;  nor  is  it  necessary 
to  show  that  he  had  bankruptcy  in  contemplation,  if  he  knew,  that,  in 
making  the  conveyance,  he  became  insolvent  and  unable  to  go  on  with 
his  business :  the  result  in  that  case  must  be  that  the  creditors  in  general 
are  delayed,  and  suffer  injury  in  proportion  as  the  particular  creditor  is 
benefited."  The  element  of  insolvency  existed  in  Carr  v.  Burdiss.  In 
Lee  V.  Hart,  10  Exch.  655,  559,t  Parke,  B.,  says:  "The  statute  (a) 
means  a  fraudulent  gift  or  delivery  or  transfer  of  goods,  with  intent 
immediately  by  that  act  to  defeat  or  delay  creditors,  as  a  gift  or  delivery 
of  goods  on  the  eve  of  bankruptcy  frequently  is :  but  there  may  be  a 
transfer  of  goods  by  sale,  with  a  fraudulent  intent  on  the  part  of  the 
trader,  which  is  nevertheless  a  valid  transfer.  If  a  trader  sells  goods  at 
a  less  price  than  they  are  worth,  and  makes  a  practice  of  it,  though  it 
is  obvious  that  such  a  practice  must  ultimately  eiid  in  bankruptcy,  none 
of  such  sales,  simply  as  such,  constitutes  an  act  of  bankruptcy ;  and, 
even  where  the  trader  intended,  on  a  particular  sale,  to  run  away  with 
the  price,  and  cheat  his  creditors,  such  sale  is  not  an  act  of  bankruptcy. 
But,  if  the  purchaser  is  a  party  to  that  intention,  then  it  would  be  a 
fraudulent  transfer  within  the  statute.  This  appears  to  have  been  the 
*^2m  ™®^^^^g  ^f  Lord  Tenterden  in  Cook  v.  Caldecott,  *M.  k  N.  522, 
^  as  explained  by  the  Court  of  King's  Bench  in  Baxter  v.  Pritchard, 
1  Ad.  &  E.  456  (E.  C.  L.  R.  vol.  28),  3  N.  &  M.  638."  The  learned 
baron  there  assumes  insolvency.  Ex  parte  Bailey  is  a  case  of  the  same 
sort.  In  Worsley  v.  De  Mattos,  1  Burr.  467,  478,  Lord  Mansfield  says, 
— "  There  is  a  great  diflference  between  the  conveyance  of  all  and  of  a 
part.  A  conveyance  of  a  part  may  be  public,  fair,  and  honest :  as  a 
trader  may  sell,  so  he  may  openly  transfer  many  kinds  of  property  by 
way  of  security ;  but  a  conveyance  of  all  must  either  be  fraudulently 
kept  secret,  or  produce  an  immediate  absolute  bankruptcy."  And,  at 
the  end  of  the  judgment,  p.  484,  he  says, — "  Under  all  the  circum- 
stances, we  are  of  opinion  that  this  conveyance  of  the  bankrupt's  whiciU 
substance  to  De  Mattos,  though  by  way  of  security,  and  for  valuable 
consideration,  is  fraudulent  and  an  act  of  bankruptcy.  The  determina- 
tion here  is,  upon  the  assignment  of  alV*  The  first  hint  of  the  doctrine 
of  colourable  exception  is  to  be  found  in  Wilson  v.  Day,  2  Burr.  827, 
though  there  the  assignment  was  of  all  the  party  possessed, — Lord  Mans- 
field saying,  that  ^'  colourable  exception  of  a  small  part  of  his  estate  or 
effects  would  not  help  the  matter ;  for,  the  court  would  never  suffer  that 
an,  evasion  should  prevail  to  take  such  a  case  out  of  the  general  rule, 
which  is  so  essentially  necessary  to  be  observed  in  order  to  a  due  exe- 
cution of  this  system  of  laws."  Hooper  v.  Smith,  1  Sir  W.  Bl.  441,  is 
a  strong  authority  in  the  defendant's  favour.  Lord  Mansfield  there 
says :  ^^  The  rule  of  law  is  clear  and  established.  If  a  man,  not 
having  previously  committed  any  act  of  bankruptcy,  in  order  to  pay 

(a)  12  ft  13  Viot  0.  106,  i.  67. 
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even  a  just  debt,  assigns  all  his  effects  to  the  creditor, — or  all  but 
some  colourable  part  (which  was  the  case  of  Crompton  v.  Bed- 
ford, H.  Vac.  2  G.  3), — or  all  to  several  creditors,  but  in  total 
exclusion  of  any  one  or  more  of  them, — this  in  itself  would  make 
him  a  bankrupt;  it  would  be  the  very  act  of  bankruptcy.  But  a 
♦preference  to  one  creditor,  especially  by  assigning  only  part  of  r^^-o-i 
his  goods,  and  to  pay  only  part  of  the  debt,  has  been  frequently  *■ 
held  to  be  good ;  (a)  particularly  in  Cock  v.  Goodfellow,  10  Mod.  489 
(the  case  of  a  parent  and  child),  Small  v.  Owdly,  2  P.  Wms.  427,  and 
others.  Indeed,  if  a  man  makes  over  so  much  of  his  stock  in  trade  as 
to  disable  himself  from  being  a  trader,  this  would  be  fraudulent.  It 
would  be,  as  I  said  in  Compton  t;.  Bedford,  an  assignment  of  his  sol- 
vency. An  assignment  of  all  his  household  goods  would  be  the  same ; 
for,  a  man  can't  go  on  without  them.  But,  is  half  such  a  part  of  a 
man's  stock  as  must  necessarily  have  this  effect  ?  This  would  be  going 
beyond  any  case  that  has  yet  been  determined.  Suppose  he  had  sold 
the  goods  in  question  to  John  or  Thomas,  and  with  that  ready  money 
had  paid  his  mother  part  of  her  debt, — would  that  sale  or  payment  have 
been  void?"  Balme  v,  Hutton,  2  Y.  &  J.  101,t  is  also  strongly.in  the 
defendant's  favour.  There  A.  and  B.,  being  in  embarrassed  circum- 
stances, conveyed  to  C.  all  the  machinery  in  their  mills,  and  all  the 
machinery  to  be  substituted  in  lieu  thereof,  to  secure  a  debt  of  3029Z. 
9«.  7d.,  with  interest,  defeasible,  however,  upon  the  payment  of  that 
sum,  with  interest,  by  instalments  of  50t,  in  each  succeeding  month ; 
but  had  other  property :  and  it  was  held  that  this  was  not  per  se  an  act 
of  bankruptcy,^  but  that  it  should  have  been  left  to  the  jury  to  say  whe- 
ther the  conveyance  was  a  fraudulent  preference.  At  the  close  of  the 
argument,  Hullock,  B.,  said :  "  To  bring  this  within  the  first  cla^s  of 
cases,  it  should  have  been  shown  that  the  conveyance  comprehended  all 
the  property,  or  at  least  that  there  was  but  a  colourable  exception.  If 
there  were  other  property,  then  it  was  a  question  for  the  jury  whether 
the  conveyance  was  a  fraudulent  preference.  I  know  of  no  case  where 
a  conveyance  of  part  of  a  man's  property  *is  per  se  an  act  of  r^^r^n 
bankruptcy."  And  afterwards,  in  giving  judgment,  Alexander,  *■ 
C.  B.,  said :  ^'  This  is  an  assignment  of  certain  machinery  only,  and 
does  not  upon  the  face  of  it  import  that  it  is  an  assignment  of  all  the 
property  of  the  bankrupts,  with  a  colourable  exception  only ;  and  upon 
that  ground  we  are  of  opinion  that  it  does  not  upon  the  face  of  it 
amount  to  an  act  of  bankruptcy."  [Cresswell,  J. — That  seems  to 
exclude  the  question  of  intent  to  defeat  or  delay  creditors,  where  the 
assignment  is  of  a  portion  only.]  It  does  so.  In  Chase  v.  Goble,  2  M. 
k  G.  930  (E.  C.  L.  R.  vol.  40),  3  Scott,  N.  R.  246,  it  was  held  that  a 
conveyance  by  a  trader  of  his  effects  at  a  certain  place,  is  not  an  act  of 
bankruptcy,  unless  it  be  shown  that  he  had  no  other  effects.     Here,  the 

(a)  Bat  see  notes  (r)  and  (()  to  Elsley's  edition,  p.  442. 
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assignment  T?as  of  about  one-third  of  the  assets  of  Beck ;   and  it 
appeared  that  he  had  a  pnblic-honse  in  another  place.     The  debt  which 
was  the  consideration  for  the  assignment  was  payable  on  demand ;  bj 
this  arrangement.  Beck  obtained  not  only  considerable  delay,  but  also 
further  advances.     Upon  the  same  principle  proceeded  the  case  of  Lin- 
don  V.  Sharp,  6  M.  &  6.  895  (E.  C.  L.  R.  vol.  46),  7  Scott,  N.  R.  730. 
So,  in  Siebert  v.  Spooner,  1  M.  &  W.  714,t  Lord  Abinger  says:  "If  s 
man  assigns  the  whole  of  his  effects,  not  for  a  new  consideration,  but 
for  an  outstanding  debt,  that  is  an  act  of  bankruptcy ;  because  the  very 
nature  of  the  transaction  prevents  htm  from  carrying  on  his  trade" 
The  true  principle  is  well  enunciated  in  the  judgment  delivered  by 
Jervis,  C.  J.,  in  Graham  v.  Chapman,  12  G.  B.  85,  103  (E.  C  L 
R.  vol.  74), — ^'  The  sale  of  the  whole  of  a  trader's  stock  to  a  boD&  fide 
purchaser,  for  a  fair  price,  has  been  held  not  to  come  within  the  rale, 
even  though  creditors  may  ultimately  be  delayed  or  defeated,  and  the 
misapplication  of  the  proceeds  was  contemplated  by  the  trader  at  the 
time  of  sale, — because  the  trader  gets  a  present  equivalent  for  his  goods, 
and  the  sale  is  strictly  in  the  course  of  his  business :  and,  of  course, 
^^no-i  ^^^  ^^^^  ^^  P^^  of  ^  ^trader's  stock,  for  the  fair  price  of  that 
-*  part,  cannot  be  objected  to.     But  the  sale  of  the  whole  for  the 
price  of  a  part,  not  because  the  trader  is  obliged,  under  pressure,  to 
sell  his  stock  for  less  than  its  value,  but  because  an  old  debt  is  taken  as 
part  of  the  price,  though  it  may  not  be  the  moving  cause  of  the  transfer, 
admits  of  a  different  consideration,  and  might  be  held  to  be  an  act  of 
bankruptcy,  without  conflicting  with  former  decisions.     It  comes  within 
all  the  mischiefs  referred  to  by  the  counsel  for  the  plaintiffs,  as  deduced 
from  the  older  cases.     The  trader  gets  no  present  equivalent  for  his 
stock  ;  and  the  transfer,  having  the  effect  of  defeating  and  delaying  his 
creditors,  would  be  a  fraudulent  transfer  with  the  intent  to  effect  that 
object.*'    Newton  v.  Chantler,  7  East,  138,  also  supports  the  distioctioa 
here  contended  for :  Lord*  Ellenborough  there  says, — "  As  a  general 
proposition,  it  cannot  be  disputed  that  a  conveyance  by  deed  by  a  trader 
of  all  his  property  to  a  particular  creditor,  in  prejudice  of  the  rest,  is 
an  act  of  bankruptcy.     Every  man  must  be  taken  to  contemplate  the 
ordinary  consequences  of  his  own  act  at  the  time  of  the  act  done. 
Here,  the  necessary  effect  of  the  act  done,  was,  to  turn  round  aU  his 
other  creditors,  and  prevent  them  from  pursuing  their  present  ordinary 
remedy  against  him  for  the  p'ayment  of  their  demands,  leaving  then 
only  to  look  to  him  for  the  future  surplus,  if  any.     Being  insolvent 
within  his  own  knowledge  at  the  time,  and  two  writs  out  against  him, 
he  must  have  contemplated  bankruptcy  by  means  of  arrest  and  lying  in 
gaol  two  months ;  and,  under  these  circumstances,  he  gives  the  bill  of 
sale  to  one  of  his  creditors,  conveying  all  his  property.     Must  he  not, 
then,  have  contemplated  the  necessary  consequence  of  his  own  act? 
And,  as  such  an  act  must  have  the  effect  of  defeating  or  delaying  all 
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his  other  creditors,  by  stripping  him  of  all  he  had,  and  disabling  him 
from  carrying  on  his  trade,  must  I  not  deduce  the  inference  *from  r^t-n^ 
it  that  he  meant  to  defraud  all  his  other  creditors  ?     This  is  not  ^ 
Wee  a  partial  conveyance  only  of  a  trader's  property y  which  is  open  to  a 
different  consideration.** 

Bittleston^  in  reply. — It  is  impossible  to  reconcile  all  the  decisions  and 
dicta  upon  this  subject.  The  safest  way,  therefore, — and  bo  Jervis,  C. 
J.,  seems  to  have  thought  in  Smith  v.  Cannan, — is,  to  look  to  the  words 
of  the  act.  Now,  the  67th  section  of  the  12  &  13  Vict.  c.  106,  enacts, 
that,  if  any  trader  liable  to  become  bankrupt,  shall  make  or  cause  to  be 
made  ^'  any  fraudulent  grant  or  conveyance  of  any  of  his  lands,  tene- 
ments, goods,  or  chattels,"  "with  intent  to  defeat  or  delay  his  creditors," 
he  shall  be  deemed  to  have  thereby  committed  an  act  of  bankruptcy.  In 
Porter  v.  Walker,  1 M.  &  G.  686  (E.  C.  L.  R.  vol.  39),  1  Scott,  N.  R.  568,  it  is 
said  to  have  been  ruled  by  Littledale,  J.,'at  Nisi  Prius,  and  not  to  have  been 
questioned, — that  an  assignment  by  an  innkeeper  of  all  the  furniture 
and  other  effects  at  the  inn  (except  his  stock  in  trade,  money,  and  book- 
debts),  to  a  creditor,  in  trust  to  sell,  and  pay  himself,  returning  the  sur- 
plus to  the  innkeeper,  inasmuch  as  it  disabled  the  latter  from  carrying 
on  his  business^  amounted  to  an  act  of  bankruptcy,  if  the  party  were 
insolvent  at  the  time  of  the  assignment,  [Jervis,  C.  J. — Lord  Wensley- 
dale  says  (in  SmitlTt;.  Cannan),  that,  whether  or  not  the  necessary  effect 
of  the  deed  is  to  stop  the  trade,  is  not  the  question.  He  probably  means 
that  it  is  not  the  naked  question.  If  the  necessary  effect  of  the  deed 
i^  to  stop  the  trade,  so  as  to  defeat  or  delay  the  creditors  of  the  trader, 
it  is  an  act  of  bankruptcy.]  Exactly  so.  It  is  impossible  to  look  at 
the  deed  in  the  present  case,  in  conjunction  with  the  other  circumstances, 
without  seeing  that  its  necessary  effect  must  be  to  stop  Beck's  trade, 
and  so  to  tend  to  defeat  and  delay  his  other  creditors.  [Jervis,  C.  J. — 
Is  not  the  real  test,  whether  the  necessary  effect  of  the  *deed  is  r#coc 
to  defeat  or  delay  the  creditors  ?  It  is  always  a  question  for  the  ^ 
jury:  still  they  must  find  the  necessary  consequence  of  the  man's  act.  If 
the  effect  of  the  deed,  from  the  state  in  which  the  trader  is,  must  neces- 
sarily be  to  wind  him  up,  undoubtedly  it  would  be  an  act  of  bankruptcy. 
But  here  that  was  not  the  necessary  effect  of  the  deed.  If  he  paid  the 
instalments,  he  would  get  more  time.] 

Jervis,  0.  J. — As  this  is  a  case  of  considerable  importance,  it  will 
be  desirable  to  take,  time  for  deliberation,  in  order  that  the  view  we  take 
may  be  put  in  precise  language.  Cur,  adv,  vuU, 

Jervis,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion,  that,  under  the  circumstances  stated  in  the  case, 
the  deed  of  the  5th  of  April,  1854,  does  not  appear  to  have  been  an  act 
of  bankruptcy,  and  that  consequently  the  defendant  is  entitled  to  our 
judgment. 

The  deed  was   made  between  Isaac  Beck,  the  bankrupt,  of  the 
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me  part,  and  the  defendant  of  the  other  part.  It  recited,  accord- 
ing to  the  fact,  that  the  bankrupt  was  indebted  to  the  defendant 
in  570Z.  15a.  lie?.,  upon  balance  of  account  for  goods  sold  and 
delivered ;  and  thnt,  being  pressed  for  payment,  he  had  agreed,  as  an 
inducement  for  forbearance,  to  execute  that  security.  It  then  pro- 
ceeded to  mortgage  to  the  defendant,  by  way  of  demise,  the  public- 
house  in  which  the  bankrupt  carried  on  business,  and  to  assign  his  trade 
and  other  fixtures  and  movable  property  in  the  house,  other  than  hia  stock 
in  trade ;  with  a  proviso  for  payment  by  the  bankrupt  to  the  defendant 

*^9fi1  ^^  ^^®  ^^™  ^^^'  ^'^^  interest  *at  5  per  cent.,  by  instalments,  the 
-'  period  for  payment  of  which  extended  over  seyeral  months. 

The  value  of  the  property  mortgaged  was  between  3001  and  400t 
The  value  of  the  bankrupt's  assets  at  the  time  was  between  11002.  and 
1200Z.     His  debts  amounted  to  nearly  4000Z. 

The  bankrupt  continued  his  business,  received  further  supplies  of  gooda 
and  advances  of  money  from  the  defendant,  and  made  various  payments 
to  creditors  after  the  execution  of  the  deed.  He  became  bankrupt  on  the 
22d  of  July  in  the  same  year. 

It  appears,  therefore,  that  this  does  not  fall  within  that  class  of  cases 
in  which  an  assignment  has  been  made  of  the  whole,  or  the  whole  with 
a  colourable  exception,  of  the  trader's  property,  the  necessary  result  of 
which  is,  to  defeat  and  delay  creditors  by  producing  absolute  present 
insolvency  and  incapacity  to  carry  on  trade,  and  withdrawing  the  whole 
of  the  property  from  the  reach  of  the  creditors  by  the  ordinary  legal 
remedies.  Nor  is  the  deed  void  by  reason  of  being  a  fraudulent  prefer- 
ence of  the  creditor  to  whom  the  security  was  given,  because,  assuming 
it  to  have  been  made  in  contemplation  of  bankruptcy,  it  was  not  volun- 
tary on  the  part  of  the  bankrupt,  but  was  procured  by  means  of  pressure 
on  the  part  of  the  creditor. 

The  fact  so  much  relied  on  for  the  plaintiff,  that  the  bankrupt,  at  the 
time  of  executing  the  deed,  was  indebted  to  the  amount  of  nearly  40(K)t, 
and  that  other  creditors  were  pressing  him  for  payment,  is  important  in 
determining  whether  the  assignment  was  made  in  consequence  of  the 
importunity  of  the  defendant,  or  whether  it  was  uninfluenced  thereby, 
and  made  with  a  view  to  give  him  a  fraudulent  preference;  in  which  case, 
according  to  the  rule  in  Cook  v.  Pritchard,  5  M.  &  6. 329  (E.  C.  L.  R.to1. 
-  j^_^  44),  6  Scott,  N.  R.  34,  the  deed  would  be  void,  ^notwithstanding  the 
-*  pressure.  It  appears,  however,  that  most  of  those  other  pressing 
creditors  had  been  settled  with  and  paid  before  the  bankmptcy;  and 
there  is  not,  therefore,  sufficient  ground  for  coming  to  the  conclusion 
that  the  pressure  by  the  defendant  exercised  no  influence  upon  the 
mind  of  the  bankrupt ;  and,  if  it  did  exercise  any,  there  was  no  fraudu- 
lent preference, — Brown  v.  Kempton,  19  Law  Journ.  C.  P.  169. 

Neither  does  the  case  fall  within  the  class  of  assignments  void  by  the 
statute  of  Elizabeth,  and  therefore  acts  of  bankruptcy,  as  bemg  made 
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without  valuable  consideration,  or  for  a  consideration  fraudulently  inade- 
quate ;  because  it  was  given  to  secure  a  debt  of  greater  amount  than 
the  value  of  the  property  assigned.  And  there  is  no  other  circumstance 
in  the  case  to  show  that  the  deed  was  executed  in  bad  faith,  for  the 
purpose  of  defeating  or  delaying  creditors. 
We  therefore  give  judgment  for  the  defendant. 

Judgment  for  the  defendant.(a) 

(a)  See  Leake  v.  Young,  5  S.  ft  B.  955  (E.  C.  L.  R.  toL  85). 


STAMMERS  v.  HUGHES  and  STANLEY.    June  12. 

The  court  will  entertain  an  application  for  the  discharge  from  custody  of  a  party  arrested  on  a 
ctipias  under  the  1  ft  2  VieL  c.  1 10,  s.  3,  or  for  the  restoration  of  money  deposited  on  the  arrest, 
where  ii  plainly  appears  that  the  plaintiff  has  no  cause  of  action, 

Thb  defendant,  Emma  Stanley,  was  arrested  at  Liverpool  on  the  10th 
of  May  last,  upon  a  writ  of  capias  issued  against  her  by  virtue  of  a 
judge's  order  obtained  upon  an  affidavit  of  the  plaintiff,  stating,  that  the 
above-named  defendants  were  before  and  at  the  time  of  the  commencement 
of  this  suit,  and  still  were,  justly  and  truly  indebted  to  the  plaintiff  in  the 
sum  of  63Z.  for  *work  and  labour  done  by  him  for  the  defend-  r^^roo 
ants  and  at  their  request,  and  for  money  paid,  &c.,  for  their  use ;  ^ 
that  the  above-named  Emma  Stanley,  who  was  an  actress  and  vocalist, 
had  accepted  and  entered  into  an  engagement  for  a  considerable  period 
for  New  York,  with  the  proprietor  of  a  theatre  there ;  that  deponent 
vas  informed  by  the  person  through  whom  such  engagement  was  made 
(and  which  information  he  believed  to  be  true),  that  the  said  Emma 
Stanley  would  sail  from  Liverpool  on  or  about  the  10th  of  May ;  and 
that  he  verily  believed  he  would  lose  the  said  63^  so  due  and  owing  to 
him  as  aforesaid,  unless  the  said  Emma  Stanley  were  forthwith  appre- 
hended and  held  to  bail. 

Being  so  arrested,  Miss  Stanley  deposited  with  the  sheriff  of  Lanca% 
shire  63{.,  the  amount  of  the  alleged  debt,  and  lOL  for  costs,  and  on  a 
former  day  in  this  term, 

Oifford  obtained  a  rule  calling  upon  the  plaintiff  to  show  cause  why 
the  money  so  deposited  with  the  sheriff  should  not  be  restored  to  Miss 
Stanley,  on  the  ground  that  the  proceeding  was  an  abuse  of  the  process 
of  the  court.  The  motion  was  founded  upon  affidavits  denying  that  the 
defendants  or  either  of  them  were  or  was  indebted  to  the  plaintiff  in 
any  money  whatever ;  and  alleging  that  the  plaintiff's  pretended  claim 
was  founded  upon  an  agreement  (since  put  an  end  to)  of  which  the  foU 
lowing  is  a  copy : — 

"Agreement  made  this day  of  November,  1856,  between  Joseph 

Stammers  and  Thomas  William  Hughes  of  the  one  part,  and  Emma 
Stanley  of  the  other  part.     In  consideration  of  the  services  to  be  ren- 

VOL.  xvm.— 28 
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dered  and  performed  by  the  said  Emma  Stanley  as  hereinafter  mentioned, 
they  the  said  J.  Stammers  and  T.  W.  Hughes  hereby  agree  to  engage 
the  said  Emma  Stanley  for  the  term  of  one  y^ar,  commencing  from  the 
^-.^q^  10th  of  ^December  next,  to  play,  sing,  and  perform  in  a  musical 

^  monologue,  or  similar  entertainment,  such  performances  to  take 
place  for  two  months  at  least  in  the  metropolis  of  London,  and  after- 
wards for  the  remainder  of  the  said  term  of  twelve  months  at  such  place 
or  places  as  they  the  said  J.  Stammers  and  T.  W.  Hughes  shall  appoint. 
And  the  said  J.  Stammers  and  T.  W.  Hughes,  in  consideration  of  such 
services  as  aforesaid,  further  agree  to  pay  to  the  said  Emma  Stanley  a 
suin  equal  to  one- third  part  of  the  gross  receipts  taken  or  payable  on 
account  of  the  said  performances  as  aforesaid,  free  and  clear  of  all  de- 
ductions whatsoever,  and  further  covenant  and  agree  that  twenty-foor 
of  such  performances  as  aforesaid  shall  take  place  per  month  during  the 
time  that  the  same  shall  be  holden  in  London,  and  twelve  of  such  per- 
formances at  least  per  month  when  the  same  shall  take  place  elsewhere; 
and  in  default  of  such  respective  numbers  of  twenty-four  and  twelve 
performances  taking  place  per  month  as  aforesaid,  then  they  the  said  J. 
Stammers  and  T.  W.  Hughes  agree  to  pay  the  said  Emma  Stanley  at 
the  rate  of  3Z.  10«.  for  each  and  every  such  default.  And  the  said  J. 
Stammers  and  T.  W.  Hughes  agree  to  hire  and  provide  suitable  rooms 
and  places  for  such  performances,  and  to  pay  the  rent  and  all  other 
necessary  expenses  for  the  same,  including  gas  and  musicians,  servants' 
and  assistants'  wages  (except  the  dresser  of  the  said  Emma  Stanley); 
and  also  to  provide  all  stage  jBttings,  furniture,  and  decorations,  and  also 
fitting  and  proper  musicians  and  other  assistants  for  such  performances 
as  aforesaid :  and,  further,  that  they  will  advertise  and  announce  such 
entertainments  in  newspapers  and  by  bills,  and  will  use  all  other  reason- 
able and  proper  means  of  obtaining  publicity  and  success  for  the  said 
entertainment:  and,  further,  that,  during  the  ^aid  term  of  one  year, 
they  the  said  J.  Stammers  and  T.  W.  Hughes  will  not,  nor  will  either 
*c;^m  ^^  ^hem,  introduce  or  cause  or  procure  to  be  ^introduced  or  played 

-*  the  same  or  any  similar  entertainment :  and,  further,  the  said  J. 
Stammers  and  T.  W.  Hughes  hereby  agree  to  pay  or  cause  to  be  paid 
to  the  said  Emma  Stanley  the  said  sum  equal  to  the  one-third  part  of 
the  said  gross  receipts  so  to  be  paid  to  her  as  aforesaid  before  12  o'clock 
of  the  day  following  the  day  on  which  such  performance  shall  take  place 
or  such  gross  receipts  be  received,  or,  if  twenty-four  and  twelve  snch 
performances  respectively  shall  not  take  place  each  month  as  aforesaid, 
then,  at  the  expiration  of  each  month,  a  sum  at  the  rate  of  Zl.  10«.  for 
each  and  every  performance  less  than  the  said  number  of  twenty-fonr 
and  twelve  respectively:  And,  for  the  consideration  aforesaid,  the  said 
J.  Stammers  and  T.  W.  Hughes  performing  the  covenants  and  agree- 
ments hereinbefore  contained  on  their  parts,  the  said  Emma  Stanley 
hereby  agrees  to  perform  the  said  entertainments  for  the  term  of  one 
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year,  commencing  from  the  10th  day  of  December  next,  exclusively  for 
the  said  J.  Stammers  and  T.  W.  Hughes,  in  manner  and  at  the  time 
aforesaid;  and,  further,  to  use  her  best  endeavours  to  m'ake  the  said 
entertainment  successful  and  popular,  and,  after  the  expiration  of  two 
months  from  the  10th  day  of  December  next,  at  such  place  or  places  as 
the  said  J.  Stammers  and  T.  W.  Hughes  may  appoint ;  and,  further, 
that  the  said  Emma  Stanley  shall  and  will  pay  all  her  own  and  her 
dresser's  travelling  and  personal  expenses, — provided  always,  that,  if  the 
said  Emma  Stanley  should  be  required  to  travel  out  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  then  the  travelling  expenses  of  the 
said  Emma  Stanley  shall  be  defrayed  by  the  said  J.  Stammers  and  T. 
W.  Hughes :  And  the  said  Emma  Stanley  further  agrees  that  she  will 
provide  herself  with  all  dresses  and  properties  necessary  for  the  said 
entertainment :  Provided  always,  that  if  the  said  J.  Stammers  and  T. 
W.  Hughes  shall  neglect  or  refuse .  to  pay  the  said  moneys  so  to  be 
*paid  to  the  said  Emma  Stanley  as  aforesaid,  at  the  time  aforesaid,  r^rn-i  - 
or  shall  make  default  in  any  of  the  covenants  or  agreements  ^ 
herein  contained,  then  she  the  said  Emma  Stanley,  on  giving  one  week's 
notice  of  such  her  intention  to  the  said  J.  Stammers  and  T.  W.  Hughes, 
may  determine  this  agreement,  and  the  same  shall  be  wholly  void  and 
of  no  effect,  anything  herein  contained  to  the  contrary  notwithstanding: 
And  it  is  hereby  further  agreed  between  all  the  said  parties  hereto,  that 
the  said  T.  W.  Hughes,  or  his  appointee,  shall  in  the  first  place  take  all 
moneys  received  on  account  of  the  said  entertainment,  and  thereout 
from  time  to  time  pay  the  said  Emma  Stanley  the  said  sum  or  sums  of 
money  equal  to  one  clear  third  of  the  said  gross  receipts  as  aforesaid : 
Provided  lastly,  that  the  said  J.  Stammers  and  T.  W.  Hughes  shall  have 
the  exclusive  right  to  receive  for  their  own  use  and  benefit  all  profits 
that  may  be  derived  from  the  sale  of  the  programmes  and  songs  con- 
nected with  the  said  entertainment." 

(Signed  by  the  three  parties.) 

At  the  foot  of  the  agreement  was  the  following  memorandum,  signed 
by  Stammers  and  Miss  Stanley, — "Messrs.  Stammers  and  Hughes 
reserve  to  themselves  the  right  of  publishing  and  selling  the  programmes 
and  words  of  such  entertainment." 

Clifford  admitted  that  there  was  an  authority  opposed  to  the  applica- 
tion, viz.,  the  case  of  Copeland  v. 'Child,  22  Law  Journ.  Q.  B.  279. 
[WiLLES,  J. — There  is  also  an  authority  in  your  favour  in  the  Exche- 
quer,— ^Pegler  v,  Hislop,  1  Exch.  437,t — where  Parke,  B.,  says :  "  I 
think  the  words  of  the  statute  leave  the  whole  matter  at  large.  Under 
the  statute  12  G.  1,  c.  29,  the  plaintiff  had  a  right  to  arrest  the  defend- 
ant on  one  condition  only,  that  he  made  an  affidavit  of  the  cause  of 
action ;  and  that  affidavit-  could  not  be  contradicted.  But  the  statute 
*1  4  2  Vict.  c.  110,  differs  from  that  very  materially ;  for,  by  the  r^cq.o 
3d  section,  the  plaintiff  is  bound  by  affidavit  to  show  to  the  satis-  ^ 
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faction  of  a  judge  ^  tliat  he  has  a  cause  of  action  against  the  defendant 
to  the  amount  of  20^.  or  upwards,  and  that  there  is  probable  cause  for 
believing  that  he  is  about  to  quit  England  ;*  and  the  6th  section  allows 
any  defendant  to  appeal  to  a  court  against  the  order  of  a  judge  for  hold- 
ing him  to  bail.  The  whole  matter  is  therefore  left  at  large  by  the 
wording  of  the  statute,  and  the  defendant  is  not  precluded  from  dih 
jmting,  at  this  stage  of  the  proceedings,  either  the  cause  of  action  or 
other  matters  which  the  plaintiff* s  affidavits  contain.  Acting  upon  this 
view  at  Chambers,  I  have  relieved  parties  where  the  debt  was  barred  by 
the  statute  of  limitations.  It  must,  however,  be  a  very  clear  can  that 
the  plaintiff  had  no  cause  of  action,  or  we  should  not  interfere.**'}  Gra- 
ham V.  Sandrinelli,  16  M.  &  W.  191,t  was  also  referred  to. 

Watson  and  Pearse  showed  cause,  upon  long  aflSdavits  detailing  the 
history  of  the  engagement  and  its  alleged  breach,  but  failing  to  make 
out  that  Stammers  had  any  cause  of  action  against  the  defendants 
■jointly  or  against  Miss  Stanley  separately. — The  real  question  is, 
whether  it  is  competent  to  the  court  upon  a  motion  of  this  sort  to  enter 
into  any  inquiry  save  as  to  whether  or  hot  the  defendant  was  about  to 
quit  the  country.  There  is  an  express  decision  of  Coleridge,  J.,  in 
Copeland  v.  Child,  that  the  court  cannot  try  upon  affidavit  the  existence 
of  the  alleged  debt.  That  learned  judge,  evidently  after  much  considera- 
tion, says :  "  Section  8  reserves  the  power  of  holding  the  defendant  to 
bail  where  the  plaintiff  shall  show  to  the  satisfaction  of  a  judge  that  he 
has  a  cause  of  action  to  the  amount  of  202.  or  upwards,  or  has  sustained 
damage  to  that  amount,  and  that  there  is  probable  cause  for  believing 
^-o?»-|  that  the  defendant  is  *about  to  quit  England.  One  of  these 
-'  points  goes  to  the»foundation  of  the  action,  that  is,  directly  to 
the  merits.  The  other  is  a  matter  collateral,  viz.  whether  the  defendant 
is  about  to  quit  the  country.  Section  6  gives  the  defendant  liberty  to 
apply  to  a  judge  or  the  Court  to  be  discharged  out  of  custody.  I  quite 
agree  that  there  is  nothing  in  the  words  of  the  act  to  show  that  any  dis- 
tinction is  to  be  made  between  the  two  questions;  but  the  judges  hatt 
held,  that,  as  before  the  act,  people  were  never  allowed  to  deny  the  truth 
of  the  affidavit  to  hold  to  bail,  because  that  was  matter  which  went  to  the 
merits,  and  was  ultimately  to  be  tried  by  the  jury,  so  now,  for  the  same 
reason,  as  to  the  existence  of  a  debt  or  cause  of  action,  the  practice  is  to 
stand  as  before,  and  the  affidavit  therefore  is  conclusive,  subject,  however, 
to  its  being  impeached  for  matter  apparent  on  the  face  of  it.  The  only 
question  which  the  judge  enters  into,  is,  whether  the  party  is  about  to 
leave  the  kingdom.  As  that  point  cannot  be  discussed  elsewhere,  the 
parties  are  heard  upon  the  merits.  On  that  ground,  the  defendant  is 
allowed  to  file  affidavits,  and  the  plaintiff  may  file  fur,ther  affidavits. 
The  courts  have  never  gone  beyond  that.  If  I  were  now  to  receive  affi- 
davits as  to  the  cause  of  action,  there  might  be  this  inconvenience :  I 
might  discharge  the  defendant  on  the  case  made  by  the  affidavits,  but 
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the  jury  might  take  an  entirely  different  view  of  the  matter ;  and  the 
result  woald  be,  that  the  plea  would  not  be  made  out,  and  yet  in  the 
meantime  the  defendant  might  have, left  the  country.  The  practice 
has  uniformly  been  the-  other  way.  It  is  founded  upon  a  full  considera- 
tion of  what  the  law  was  before,  and  what  would  be  the  most  convenient 
and  equitable  rule  to  pursue  for  the  future."  The  only  authority 
opposed  to  that  is  the  case  of  Pegler  v.  Hislop,  1  Exch.  437,t  where  the 
matter  was  hardly  discussed  at  all.  [Jbrvis,  C.  J. — I  observe  my 
Brother  Coleridge  says,  it  had  been  before  decided  in  *the  way  r^jcroj^ 
he  mentions.  Does  he  mention  where  ?]  He  does  not ;  neither  ^ 
does  he  refer  to  Pegler  v.  Ilislop.  [Jervis,  C.  J. — The  agreement  states 
that  Miss  Stanley  is  to  be  paid  by  a  proportion  of  the  gross  proceeds. 
Is  not  that  decisive  ?]  The  present  claim  is  for  preliminary  expenses. 
[Jbrvis,  G.  J. — It  is  all  part  of  the  same  transaction.]  It  is  a  question 
for  a  jury. 

Giffard^  in  support  of  his  rule,  was  stopped  by  the  court. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolute. 
It  appears  that  Stammers  and  Hughes  negotiate  for  what  they  call  a 
monological  entertainment  to  be  given  by  Miss  Stanley ;  and  an  agree- 
ment is  entered  into  between  Stammers  and  Hughes  of  the  one  part  and 
Miss  Stanley  of  the  other  part,  by  which  they  engage  her  for  one  year, 
stipulating  to  pay  her  one-third  of  the  gross  receipts,  and  a  certain  sum 
per  night  in  the  event  of  their  failing  to  get  up  a  given  number  of  per- 
formances in  each  month.  The  matter  not  proving  a  successful  specu- 
lation, the  agreement  is  somehow  put  an  end  to,  and  Mr.  Stammers 
brings  an  action  against  Hughes  and  Miss  Stanley,  in  which  he  has  the 
boldness  to  swear  that  they  are  indebted  to  him  in  the  sum  of  63Z.  for 
work  and  labour  done  by  him  for  them  at  their  request,  and  for  money 
paid  by  him  for  their  use.  I  think  it  is  a  gross  abuse  of  the  process  of 
the  court,  and  that  we  have  abundant  authority  to  redress  it. 

Crbsswell,  J. — Pegler  v.  Hislop  is  a  distinct  authority  to  show  that 
the  court  has  power  to  enter  into  the  inquiry.  The  very  words  of  the 
3d  section  of  the  1  &  2  Vict.  c.  110  show  it.  I  do  not  see  why  the 
defendant  should  not  be  permitted  upon  a  motion  of  this  sort  to  contro- 
vert the  existence  of  the  debt:  and  I  *am  satisfied,  upon  the  r+rqr 
affidavits  brought  before  us,  that  the  plaintiff's  claim  is  wholly  '- 
unfounded. 

Williams,  J. — I  am  of  the  same  opinion.  I  never  for  a  moment 
doubted  that  the  question  was  an  open  one.  But,  at  the  same  time,  I 
have  always  said  that  I  would  not  take  upon  myself  to  try  a  question 
which  was  at  all  doubtful.  I  have  no  hesitation  in  the  present  case  in 
saying  that  the  plaintiff  has  not  a  shadow  of  claim. 

WiLLES,  J. — I  am  of  the  same  opinion.  Even  before  the  statute  1 
&  2  Vict.  c.  110,  I  apprehend  the  court  had  abundant  power  to  in- 
terfere to  prevent  an  abuse  of  its  process.     Cocker  v.  Tempest,  7  M. 
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&  W.  502,t  is  a  clear  authority  to  show  that  every  court  has  anlimited 
power  over  its  own  process.  Alderson,  B.,  there  says :  "  The  power  of 
each  court  over  its  own  process  is  unlimited ;  it  is  a  power  incident  to 
all  courts,  inferior  as  well  as  superior :  were  it  not  so,  the  court  would 
be  obliged  to  sit  still  and  see  its  own  process  abused  for  the  purpose  of 
injustice.  The  exercise  of  the  power  is  certainly  a  matter  for  the  most 
careful  discretion :  and,  where  there  are  conflicting  statements  of  facts, 
I  agree  that  it  is  in  general  much  better  not  to  try  the  question  between 
the  parties  on  affidavit.  The  power  must  be  used  'equitably :  but,  if  it 
be  made  out  that  the  process  of  the  court  is  used  against  good  faith,  tbe 
court  ought  to  interfere  to  prevent  it,  for  the  purpose  of  administering 
justice.  The  distinction  between  this  power  and  that  which  is  exercised 
by  a  court  of  equity  in  granting  an  injunction,  is,  that  the  injunction 
stops  proceedings  in  another  court,  this  only  in  the  court  in  which  the 
proceedings  are."  Rule  absolute. 
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To  an  action  for  work  and  labour,  Ac,  the  defendant  pleaded  that  B.  reeorered  a  jodgmeal 
agninst  the  plaintiff,  and,  being  such  judgment-creditor,  applied  for  and  obtained  an  order 
under  the  61et  section  of  the  Common  Law  Procedure  Act,  1854,  17  A  18  VicL  e.  126,  that  tbe 
debt  due  from  the  now  defendant  to  the  plaintiff  should  be  attached  to  answer  the  jadgment 
so  recovered  against  the  plaintiff  by  B.,  that  the  debt  was  still  unsatisfied,  and  that  the  order 
still  remained  in  force : — Held,  a  bad  plea,  for  not  alleging  that  the  order  was  serred  open,  or 
notice  thereof  given  to,  the  garnishee. 

Held  also,  that  recourse  could  not  be  had  to  the  repliection  for  the  purpose  of  earing  the  defect 
in  the  plea. 

Quartf  as  to  the  effect  of  an  order  duty  §erved,  as  to  binding  the  debt  in  the  hands  of  the  gar- 
nishee T 

Plea,  demurrer  and  replication  thereto,  and  demurrer  to  the  replication :  the  plea  being  bad,— 
Held,  that  the  plaintiff  was  entitled  to  judgment  on  the  whole  record,  the  first  fault  being  in 
the  plea. 

The  plaintiff  declared  for  money  payable  by  the  defendant  to  him  for 
work  done  by  him  for  the  defendant  at  his  request,  and  commission  due 
and  payable  from  the  defendant  to  him  in  respect  thereof,  and  for  money 
paid,  interest,  and  money  due  from  the  defendant  to  him  on  accounts 
stated  between  them, — claiming  15001. 

The  defendant  pleaded, — first,  never  indebted, — secondly,  payment 
before  action, — thirdly,  a  set-off  for  work  done,  wages  and  salary  as  a 
hired  servant,  money  lent,  money  paid,  money  received,  and  money 
found  due  on  accounts  stated. 

And  for  a  fourth  plea  the  defendant  said,  that,  after  the  accruing  of 
the  plaintiff's  claim  in  the  declaration  mentioned,  and  after  the  makiog, 
passing,  and  coming  into  operation  of  the  Common  Law  Procedure 
Act,  1854,  and  before  the  commencement  of  this  suit,  to  wit,  on  the 
28th  of  February,  1855,  John  Brown  and  Arthur  Ballantine  recovered 
a  judgment  in  Her  Majesty's  Court  of  Common  Pleas,  at  Westminster, 
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for  the  Bum  of  1456Z.  2«.  4c?.,  against  the  said  plaintiff,  and  were  judg- 
ment-creditors of  the  plaintiff  within  the  meaning  of  the  said  statute  to 
that  amount;  and,  being  such  judgment-creditors,  theretofore,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the  23d  of  October,  1856,  they 
the  said  judgment-creditors  made  an  ex  parte  application  *to  Sir  r:|ccQ7 
J.  S.  Willes,  one  of  the  judges  of  the  said  Court  of  Common  Pleas,  '■ 
upon  affidavit,  duly  made,  pursuant  to  the  said  statute,  stating  that  such 
judgment  had  been  recovered,  and  that  it  was  still  unsatisfied,  and  that 
the  defendant  was  indebted  to  the  now  plaintiff,  and  was  within  the 
jurisdiction  of  the  said  court ;  whereupon,  upon  hearing  the  attorneys 
or  agents  for  the  said  judgment-creditors,  and  upon  reading  the  affidavit 
of  P.  M.  S.  and  others,  it  was  duly  ordered  by  the  said  Sir  J.  S.  Willes, 
80  being  such  judge  as  aforesaid,  pursuant  to  the  said  statute,  that 
all  debts  due  and  owing  or  accruing  due  from  the  said  now  defendant 
to  the  said  now  plaintiff  should  he  attached  to  answer  the  said  judgment 
so  recovered  against  the  now  plaintiff  on  the  28f  A  day  of  February y  1855, 
hy  the  said  judgment-creditors^  in  the  said  Court  of  Common  Pleas,  for 
the  said  sum  of  14552.  2s.  4i., — which  debt  is  still  unsatisfied,  and  which 
order  still  remains  in  full  force. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third  pleas,  and  to 
the  4th  plea  replied  that,  by  the  order  in  that  plea  mentioned,  it  was 
further  ordered  that  the  defendant,  his  attorney  or*  agent,  should  attend 
the  said  judge  at  his  chambers  in  Rolls  Gardens,  Chancery  Lane,  on 
Friday,  the  2d  day  of  November  then  next,  at  3  of  the  clock  in  the 
afternoon,  to  show  cause  why  he  should  not  *pay  the  said  judgment-cre- 
ditors the  debt  due  from  him  to  the  plaintiff,  or  so  much  thereof  as 
might  be  sufficient  to  satisfy  the  said  judgment-debt ;  whereupon  the  de- 
fendant, at  the  day  and  time  aforesaid,  appeared  before  Sir  Cresswell 
Cresswell,  one  of  the  judges  of  the  said  Court  of  Common  Pleas,  who, 
upon  hearing  the  attorneys  or  agents  for  the  defendant  and  the  judg- 
ment-creditors, ordered  that  the  judgment-creditors  should  be  at  liberty 
to  proceed  against  the  defendant  by  writ,  according  to  the  statute  in 
such  case  made  and  provided :  and  the  plaintiff  said  that  the  said  r^^r^Qa 
*  judgment-creditors  thereupon,  and  before  this  suit,  elected  not  to  ^ 
proceed  against  the  defendant  by  writ  or  according  to  the  said  liberty 
given  to  them  by  the  said  last-mentioned  order,  but  to  relinquish  and 
abandon,  and  they  did  relinquish  and  abandon,  all  further  proceedings 
in  the  matter  of  the  said  attachment, — whereof  the  defendant,  before  this 
suit,  had  notice. 

The  plaintiff  also  demurred  to  the  fourth  plea, — the  ground  of  demur- 
rer stated  in  the  margin  being,  ^Uhat  the  said  fourth  plea  is  not  a  good 
plea  in  bar ;  and,  if  good  at  all,  could  be  good  only  as  a  plea  in  abate 
ment. 

The  defendant  took  issue  'on  the  replication  to  the  fourth  plea,  and 
joined  issue  on  the  demurrer ;  and  he  demurred  to  the  replication  to  the 
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fourth  plea, — ^the  groand  of  demurrer  stated  in  the  margin  being,  ^^  that 

the  said  replication  does  not  allege  that  the  judgment-debt  has  been 

satisfied,  and  that  the  fact  of  the  judgment>creditors  having  elected  not 

to  proceed  against  the  defendant  is  no  answer  to  the  fourth  plea." 

Joinder. 

*-oQi       Phipsofty  tor  the  plain tiflf.(a) — The  question  raised  by  *these 

-"  demurrers  turns  upon  the  construction  of  what  are  called  the 
garnishee  clauses  of  the  Common  Law  Procedure  Act,  1854,  17  4  18 
Vict.  c.  125.  The  60th  section  enacts  that  ^^  it  shall  be  lawful  for  anj 
creditor  who  has  obtained  a  judgment  in  any  of  the  superior  courts  to 
apply  to  the  court  or  a  judge  for  a  rule  or  order  that  the  judgment- 
debtor  should  be  orally  examined  as  to  any  and  what  debts  are  owing 
to  him,  before  a  master  of  the  court,  or  such  other  person  as  the  court 
or  judge  shall  appoint ;  and  the  court  or  judge  may  make  such  rule  or 
order  for  the  examination  of  such  judgment-debtor,  and  for  the  prodac- 
tion  of  any  books  or  documents;  and  the  examination  shall  be  con- 
ducted  in  the  same  manner  as  in  the  case  of  an  oral  examination  of  an 
opposite  party  before  a  master  under  this  act."  The  61st  section  enacts, 
that  ^^it  shall  be  lawful  for  a  judge,  upon  the  ex  parte  application  of 
such  judgment-creditor,  either  before  or  after  such  oral  examination,  and 
upon  affidavit  by  himself  or  his  attorney  stating  that  judgment  has  been 
recovered,  and  that  it  is  still  unsatisfied,  and  to  what  amount,  and  that 
any  other  person  is  indebted  to  the  judgment-debtor,  and  is  within  the 
jurisdiction,  to  order  that  all  debts  owing  or  accruing  from  such  third 
person  (hereinafter  called  the  garnishee)  to  the  judgment-debtor  shall 
be  attached  to  answer  the  judgment-debt ;  and  by  the  same  or  any  sub- 
sequent order  it  may  be  ordered  that  the  gnrnishee  shall  appear  before 
the  judge  or  a  master  of  the  court,  as  such  judge  shall  appoint,  to  show 
cause  why  he  should  not  pay  the  judgment-creditor  the  debt  due  from 
him  to  the  judgment-debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment-debt."  Section  62  enacts  that  "service  of  mi 
order  that  debts  due  or  accruing  to  the  judgment-debtor  shall  be  attach- 
ed, or  notice  thereof  to  the  garnishee,  in  such  manner  as  the  judge  shall 
direct,  shall  bind  such  debts  in  his  hands.**  Section  63  enacts,  that, 
-  .^,  *"  if  the  garnishee  does  not  forthwith  pay  into  court  the  amount 

^  due  from  him  to  the  judgment-debtor,  or  an  amount  equal  to  the 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff,  were, — 

''That  flerrice  of  an  order  attaching  a  debt,  and  binding  such  debt  in  the  hands  of  the  gar- 
nishee,  is  not  an  absolute  discharge  of  such  debt  as  against  the  judgment-debtor,  so  a^  to  be  a 
bar  to  his  recovering  such  debt 

*'  That,  when  the  garnishee  disputes  his  liability,  and  the  judgment-creditor  has  obtained  aa 
order  to  be  at  liberty  to  proceed  against  the  garnishee,  and  has  elected  not  to  proceed  agaiast 
the  garnishee,  who  has  notice  of  such  election,  the  judgment-debtor  may  sue  the  garnishee  far 
the  debL 

"  That  service  of  an  order  attaching  a  debt  does  not  bind  a  defendant  in  perpetunm,  if  tbd 
judgment-creditor  takes  no  further  step  in  the  matter. 

"  That  the  binding  effect  of  such  order,  and  of  the  service  thereof,  is  at  moat  equal  to  the  effect 
of  the  pendency  of  another  action  for  the  same  cause,  and  is  at  most  the  sul^iect  of  a  plea  ii 
abatement." 
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judgment-debt,  and  does  not  dispute  the  debts  due  or  claimed  to  be  due 
from  him  to  the  judgment-debtor,  or  if  he  does  not  appear  upon  sum- 
mons, then  the  judge  may  order  execution  to  issue,  and  it  may  be  sued 
forth  accordingly  without  any  previous  writ  or  process,  to  levy  the 
amount  due  from  such  garnishee  towards  satisfaction  of  the  judgment- 
debt/'  Section  64  enacts  that,  "if  the  garnishee  disputes  his  liability, 
the  judge,  instead  of  making  an  order  that  execution  shall  issue,  may 
order  that  the  judgment-creditor  shall  be  at  liberty  to  proceed  against 
the  garnishee  by  writ  calling  upon  him  to  show  cause  why  there  should 
not  be  execution  against  him  for  the  alleged  debt,  or  for  the  amount  due 
to  the  judgment-debtor,  if  less  than  the  judgment-debts,  -and  for  costs 
of  suit ;  and  the  proceedings  upon  such  writ  shall  be  the  same,  as  nearly 
aa  may  be,  as  upon  a  writ  of  revivor  issued  under  the  Common  Law 
Procedure  Act,  1852,'*  s.  131.  And  section  65  enacts  that  "  payment 
made  by  or  execution  levied  upon  the  garnishee  under  any  such  proceed- 
ing as  aforesaid,  shall  be  a  valid  discharge  to  him  as  against  the  judg- 
ment-debtor, to  the  amount  paid  or  levied,  although  such  proceeding 
may  be  set  aside  or  the  judgment  reversed."  The  question  is,  what  is 
the  meaning  of  the  words  of  s.  62,  "shall  bind  such  debts?*'  The 
same  expression  is  used  in  the  16th  section  of  the  statute  of  frauds,  29 
Car.  2,  c.  8 ;  and  upon  that  there  have  been  numerous  decisions  that  it 
means  no  more  than  "  operative  between  the  parties," — preventing  the 
defendant  from  parting  with  the  land  or  the  goods :  Giles  v.  Grover,  1 
CI.  &  Fin.  72,  9  Bingh.  128,  2  M.  &  Scott,  197  (E.  C.  L.  R.  vol. 
28) ;(«)  Samuel  v.  Sir  J.  Duke,  3  M.  &  W.  622  ;t  Hunt  v.  Hooper, 
*12  M.  &  W.  664 :t  the  property  was  altered  only  by  the  %ale.  r^^rA^ 
There  can  be  no  reason  why  the  same  principle  of  construction  *■ 
should  not  be  applied  to  this  statute,  and  why  the  62d  section  should 
not  be  so  construed  as  to  prevent  the  garnishee  from  dealing  with  the 
debt  to  the  prejudice  of  the  creditor  obtaining  the  order,  so  long  as  the 
order  shall  continue  operative.  [Williams,  J. — If  the  course  pointed 
out  by  the  statute  is  pursued,  the  4ebt  of  the  garnishee  will  be  merged 
in  the  judgment.]  The  statute  meant  to  give  a  benefit  or  priviftgeto 
the  judgment-creditor.  May  he  not  if  he  pleases  abandon  the  order  he 
has  obtained  ?  Is  he  bound  to  try  a  disputed  liability  ?  An  execution- 
creditor  may  always,  by  giving  notice  to  the  sheriflf,  abandon  a  fi.  fa. : 
Hunt  V.  Hooper,  12  M.  &  W.  664.t  [Jervis,  C.  J. — Ought  not  the 
plaintiff  to  have  gone  before  the  judge  to  get  the  order  rescinded  ?]  He 
was  not  bound  to  do  so.  The  order  had  not  the  effect  of  changing  the 
property :  Holmes  v.  Tutton,  5  Ellis  &  B.  65  (E.  C.  L.  R.  vol.  85). 
Lord  Campbell,  in  giving  judgment,  there  says, — "  We  do  not  see  why 
the  expression  '  bind*  in  this  place  should  have  a  stronger  effect,  as 
against  the  provisions  of  the  bankrupt  act  for  the  general  equitable  dis- 

(a)  In'Doin.  Proc,  aflfiriaiag  the  judgment  of  the  Exchequer  Chamber  in  Gileg  v.  Grover,  1 
Y.  ft  J,  232.t 
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tribution  of  the  effects  of  a  debtor,  against  his  original  creditor,  than 
the  operation  of  the  judgment  had  at  common  law,  or  than  the  delivery 
of  the  writ  to  the  sheriff  had  since  the  statute  of  frauds ;  and  the  using 
the  same  expression  '  bind'  as  is  used  in  the  statute  of  frauds  to  describe 
the  effect  which  the  judgment  previously  had,  and  which  the  delivery 
of  the  writ  to  the  sheriff  was  thereafter  to  have,  seems  rather  to  lead  to 
the  inference  that  the  legislature  had  no  intention  of  giving  the  service 
of  the  order  a  greater  effect  in  this  respect  than  the  delivery  of  the  writ 
to  the  sheriff  had  under  the  statute  of  frauds :  in  the  one  case,  the  gooda 
were  bound  in  the  hands  of  the  sheriff;  in  the  other,  the  debt  is  to  be 
bound  in  the  hands  of  the  garnishee."  If  the  order  does  not  change 
*f;j.9n  ^^^  property,  *it  is  unnecessary,  where  the  judgment-creditor 
^•^  gives  notice  that  he  abandons  it,  to  go  to  a  judge  to  get  it  re- 
scinded. Suppose  the  judgment-creditor  were  to  execute  a  release  by 
deed,  would  the  order  then  cease  to  "  bind"  the  debt  ?  If  it  would, 
why  should  not  the  simple  act  of  relinquishment  have  the  same  effect? 
Under  the  old  proceedings  by  foreign  attachment  in  London,  a  judg- 
ment against  the  garnishee  did  not  of  itself  bar  the  original  debt.  In 
Com.,Dig.  Attachment^  (H.),  it  is  said  "A  judgment  in  attachment  is  no 
bar,  unless  it  be  executed," — citing  Dyer,  83  a.(a)  It  is  true  the 
analogy  between  the  two  modes  of  proceeding  is  not  perfect;  but  it 
throws  some  light  upon  the  subject.  The  order,  it  is  submitted,  binds 
the  debt  only  so  long  as  it  is  in  force ;  but  the  order  cannot  be  consi- 
dered to  be  in  force  when  the  judgment-creditor  has  relinquished  and 
abandoned  it,  and  given  notice  of  such  relinquishment. 

Lushy  contrd. — There  is  no  analogy  whatever  between  the  proceed- 
ings by  attachment  in  the  Lord  Mayor's  Court,  London,  and  those  under 
the  statute  in  question.  The  former  are  regulated  by  the  cnstona,  the 
latter  are  the  creation  of  the  statute.  The  62d  section  expressly  pro- 
vides that  the  order  shall  bind  the  debt  in  the  hands  of  the  garnishee. 
The  fourth  plea  states  that  Brown  and  Ballantine  recovered  a  judgment 
n/f-Aty]  against  the  *plaintiff,  and,  being  such  judgment-creditors,  applied 
-*  for  and  obtained  an  order  under  s.  61,  that  the  debt  due  from  the 
now  defendant  to  the  plaintiff  should  be  attached  to  answer  the  judg- 
ment so  recovered  against  the  plaintiff  by  Brown  and  Ballantine,  and 
that  the  debt  is  still  unsatisfied,  and  the  order  still  remains  in  force. 
[Cresswell,  J. — The  plea  does  not  state  that  the  order  was  served,  or 
that  the  defendant  had  notice  of  it]     The  plea  is  certainly  defective  in 

(a)  Roberthon  et  Uz.  v.  Norroy  Eing-at-Arms.  **  Memorandam,  that,  upon  a  matter  in  ik- 
put«  between  Mr.  Roberthon  and  his  wife  and  Norroy  King-at-Armai  R.  Brooke,  Serjeanl  of  the 
law,  recorder  of  London,  certified  in  writing,  that,  if  a  man  sne  another  before  the  mayor,  kt^ 
and  a  third  person  is  indebted  to  the  defendant  in  ae  much  as  the  suit  of  the  plaintiiT  it  for,  and 
by  the  custom  of  the  law  of  attachment  the  third  person  is  condemned,  and  jndgment  give* 
against  him,  notwithstanding  the  judgment,  if  no  execution  be  sued  out  against  the  third  pw- 
8on,  the  plaintiff  may  resort  back  to  hare  judgment  and  execution  against  the  defrndaot,  who  is 
his  principal  debtor ;  and  he  may  also  sue  the  third  person  for  his  debt  notwithstanding  tkf 
judgment  unexecuted,  Ac." 
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that  respect.  [Jervis,  C.  J. — That  relieves  its  from  the  necessity  of 
putting  a  construction  upon  the  statute.]  If' there  had  been  no  demurrer 
to  the  plea,  the  defect  would  have  been  cured  by  the  replication,  which 
amounts  to  no  more  than  a  statement  that  the  judgment-creditors  had 
forborne  to  go  on  against  the  garnishee.  The  defendant  is  at  all  events 
entitled  to  judgment  on  the  demurrer  to  the  replication.  [Willes,  J. — 
In  Com.  Dig.  Pleader,  (M.  2),  I  find  it  laid  down,  that,  "  if  the  plea  is 
naught,  and  the  replication  likewise,  and  the  defendant  demurs,  judg- 
ment shall  be  for  the  plaintiff,  for,  the  first  fault  was  in  the  plea, — Wood- 
ward V.  Robinson,  1  Stra.  802 :  vide  Dougl.  94,  to  the  same  effect." 
[Cresswell,  J. — Tou  cannot  eke  out  a  bad  plea  by  importing  into  it 
Bomething  which  appears  in  the  replication.] 

Jervis,  C.  J. — There  must  be  judgment  for  the  plaintiff  on  the 
demurrer  to  the  fourth  plea,  because  the  plea  is  defective  in  the  respect 
pointed  out,  and  also  judgment  for  the  plaintiff  on  the  demurrer  to  the 
replication,  because  the  first  fault  is  in  the  plea :  therefore,  we  must 
give  judgment  for  the  plaintiff  on  the  whole  record. 

The  rest  of  the  court  concurring, 

JudgnSent  for  the  plaintiff. 


♦MANBT  t;.  WITT.     June  9.  [*544 

EASTMEAD  v.  WITT. 

Tbe  defendAot  having  giTen  ootice  of  dUmissal  to  his  footman  and  cook,  they  separatelj  went 
to  bim  and  asked  his  reason  for  discharging  them,  when  he  told  each  (in  the  absence  of  the 
ether)  that  he  (or  she)  was  discharged  beoaase  both  had  been  robbing  him ;  whereupon  each 
broaght  an  action  for  the  words  so  spoken  to  the  other : — Held,  a  privileged  commnnication. 

These  were  actions  for  defamation  tried  before  Willes,  J.,  at  the  sit- 
tings in  Middlesex  after  the  last  term. 

The  facts  in  each  case  were  substantially  the  same.  It  appeared  that 
Manby  was  footman  and  Eastmead  cook  in  the  service  of  the  defendant, 
who  was  a  married  man.  Returning  home  late  one  night,  the  defendant 
heard  that  the  footman  had  been  giving  away  some  provisions  which  he 
had  obtained  from  the  cook,  and  thereupon  he  gave  them  both  notice  to 
quit  his  service.  On  the  following  morning,  Manby  and  Eastmead  pre- 
sented themselves  together  to  the  defendant,  and  asked  him  his  reason 
for  dismissing  them.  The  defendant  declined  at  that  time  to  given  any 
reason ;  but,  upon  Manby's  coming  to  him  afterwards  to  make  the  same 
inqairy,  the  defendant  told  him  that  he  discharged  him  ''because  he 
and  the  cook  had  been  robbing  him ;"  and  he  afterwards  told  Eastmead 
that  he  discharged  her  ''  because  she  and  the  footman  had  been  robbing 
him."    It  was  for  this  slander  that  the  actions  were  brought. 

In  order  to  rebut  the  presumption  of  privilege  arising  from  the  occa- 
sion of  the  speaking  of  the  words,  evidence  was  given  to  show  that  the 
defendant  had  not  assigned  his  true  motive  for  dismissing  the  plaintiffs, 
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but  that  the  real  caase  was,  that  certain  alleged  improper  familiarities 
between  the  defendant  and  the  housemaid  had  been  made  the  subject  of 
conversation  in  the  kitchen:  and  the  learned  judge  was  asked  to  leave 
it  to  the  jury,  to  say  whether  the  defendant  had  not  been  actuated  by 
express  malice  in  speaking  the  words. 

*54S1       *^°  *^®  P*"^*  ^^  ^^^  defendant  it  was  insisted  that  the  state- 
-'  ments  made  by  him  came  within  the  rule  as  to  communications 
protected  by  the  occasion,  and  that  there  was  no  evidence  to  leave  to  the 
jury  so  as  to  rebut  that  privilege. 

The  learned  judge  said,  that,  if  both  the  plaintiflfs  had  been  present 
when  the  words  were  spoken,  he  should  have  directed  a  nonsmt  in  each 
case.  He  also  inclined  to  think  that  the  occasion  was  equally  privi- 
leged though  the  words  were  spoken  to  each  in  the  absence  of  the  other; 
but  he  thought  it  better  to  reserve  the  point,  and  to  take  the  opinion  of 
the  jury  as  to  the  damages  they  thought  the  plaintiffs  entitled  to,  assum 
ing  that  the  words  were  not  privileged. 

The  jury  assessed  the  damages  at  251.  in  each  case. 

Watson^  on  a  former  day  in  this  term,  pursuant  to  the  leave  reserved 
to  him  at  the  trial,  obtained  in  each  case  a  rule  nisi  to  enter  a  nonsuit 

ByleSy  Serjt.,  now  showed  cause. — To  make  the  words  spoken  on  this 
occasion  excusable  on  the  ground  of  privilege,  the  defendant  was  boond 
to  show  that  he  was  influenced  solely  by  the  reason  he  assigned  for  the 
dismissal  of  the  plaintiff.  If  he  was  induced  partly  by  that  motive,  and 
partly  by  feelings  of  revenge  for  the  statements  the  parties  had  made 
respecting  him,  that  would  have  been  evidence  of  malice  which  ought  to 
have  been  submitted  to  the  jury.  [Jervis,  C.  J. — You  assume  impro- 
priety of  conduct  on  the  defendant's  part,  and  on  that  you  seek  to  raise 
an  inference  of  malice.  Williams,  J. — Besides,  it  does  not  appear  that 
there  was  any  evidence  that  the  defendant  knew  that  the  servants  had 
been  talking  in  the  manner  you  suggest.]  There  was,  at  all  events, 
enough  to  entitle  the  defendant  to  have  that  question  left  to  the  jury. 
i^rAo-i  ^^  *^®  charges  *had  been  made  in  the  presence  of  both,  it  may  be 
^  conceded  that  that  would  be  privileged,  according  to  the  princi- 
ple of  the  decision  in  Somerville  v.  Hawkins,  10  C.  B.  583  (E.  C.  L.  R. 
vol.  70),  where  the  defendant  had  dismissed  the  plaintiff  from  his  service 
on  suspicion  of  theft,  and,  upon  the  latter  coming  to  his  counting-house 
for  his  wages,  the  defendant  called  in  two  other  of  his  servants,  and, 
addressing  them  in  the  presence  of  the  plaintiff,  said, — '*  I  have  dismissed 
that  man  for  robbing  me :  do  not  speak  to  him  any  more,  in  pubUc  or 
in  private,  or  I  shall  think  you  as  bad  as  him :"  and  it  was  held  that 
this  was  a  privileged  communication ;  for,  that  it  was  the  duty  of  the 
defendant,  and  also  his  interest,  to  prevent  his  servants  from  associating 
with  a  person  of  such  a  character  as  the  words  imputed  to  the  plaintiff, 
inasmuch  as  such  association  might  reasonably  be  apprehended  to  be 
likely  to  be  followed  by  injurious  consequences  both  to  the  servants  and 
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to  the  defendant  himself.  [Williams,  J. — The  rule  is  similarly  laid 
down  about  the  same  time  by  the  Court  of  Queen's  Bench  in  Taylor  v. 
Hawkins,  16  Q.  B.  308  (E.  C.  L.  R.  vol.  71),  where  it  was  held,  that, 
if  a  master  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  friend 
to  hear  what  passes,  the  presence  of  such  third  person  does  not  take 
away  privilege  from  words  which  the  master  then  uses,  imputing  the 
dishonesty ;  and  that,  no  further  proof  being  offered  by  the  plaintiff  to 
show  malice,  the  judge  ought  not  to  have  left  the  question  of  malice  to 
the  jury.]  It  may  be  conceded  that  there  the  occasion  justified  the 
speaking,  and  that  the  privilege  was  not  taken  away  by  the  presence  of 
the  third  party.  But  h^re,  when  dismissing  Eastmead  for  robbing  him, 
the  defendant  had  no  right  to  tell  her  that  the  plaintiff  Manby  also  had 
been  guilty  of  felony.  [Jervis,  G.  J. — Communications  of  this  sort  are 
privileged  on  the  ground  of  duty  towards  the  servant,  or  of  interest  on 
the  part  of  the  master.  When  asked  *by  the  cook  his  reason  for  r*/-j^7 
dismissing  her,  he  was  bound  to  tell  her  the  whole  charge.  If  he  ^ 
had  not  done  so,  he  would  have  very  imperfectly  performed  his  duty, 
inasmuch  as  hh  would  be  suppressing  the  party's  means  of  answering 
the  charge ;  and  so  he  might  have  laid  himself  open  to  an  imputation 
of  malice.]  In  Toogood  v,  Spyring,  1  C.  M.  &  R.  181,t  what  was  said 
in  the  presence  of  the  servant  was  held  to  be  privileged  :  but  the  learned 
judge  who  tried  the  cause  ruled  that  the  act  of  making  the  imputation 
to  the  plaintiff  in  the  presence  of  another  person  (not  the  plaintiff's  em- 
ployer) gave  the  plaintiff  a  right  to  maintain  the  action.  [Cress well, 
J. — That  was  the  case  of  a  communication  to  a  third  person  in  no  way 
connected  with  the  transaction.  But  here  what  was  said  to  each  was 
part  of  and  inseparably  connected  with  the  charge  against  the  other.] 
The  very  essence  of  the  justification  was  the  master's  motive :  and,  if 
that  had  been  left  to  the  jury,  there  could  have  been  but  little  doubt  as 
to  the  result. 

Watson  and  Tindal  Atkinson  were  not  called  upon  to  support  the 
rule. 

Jervis,  C.  J. — I  am  of  opinion  that  there  was  no  evidence  of  malice 
in  this  case  which  ought  to  have  been  left  to  the  jury.  The  malice  that 
will  deprive  a  communication  of  this  sort  of  the  excuse  arising  out  of  the 
occasion  of  the  speaking  of  the  words  must  be  such  as  to  induce  the 
court,  or  any  reasonable  person,  to  conclude  that  the  occasion  has  been 
taken  advantage  of  to  give  utterance  to  an  unfounded  charge.  Now,  as 
to  the  charge  itself  in  this  case,  my  Brother  Byles  almost  feels  himself 
compelled  to  admit,  not  only  that  the  defendant  was  right  in  pursuing 
the  course  he  did,  but  that  he  was  bound,  when  he  accused  the  cook  of 
robbing  him,  to  tell  her  with  whom  she  was  charged  with  having  acted : 
*and  so,  in  the  other  case,  when  he  charged  the  present  plaintiff  r^rtQ 
with  robbing  him,  he  was  bound  to  name  hii^  accomplice.  I  think  *- 
my  Brother  Willes  should  have  nonsuited  the  plaintiffs. 

The  rest  of  the  court  concurring,  Rule  absolute. 
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EASTON  V.  NEVILLE.    May  31. 

An  attorney  not  appearing  parsnant  to  a  rule  calling  on  him  to  answer  the  matters  of  the  sffida- 
Tit,  on  being  called  three  times  in  open  court,  a  writ  of  attachment  was  ordered  to  be  ifi»Md 
against  him. 

Atherton  obtained  a  rule  calliDg  upon  Mr.  John  George  Stoker,  the 
defendant's  attorney  in  this  cause,  one  of  the  attorneys  of  this  court, 
upon  notice  of  the  rule  to  be  given  to  him,  on  a  day  named  therein,  to 
answer  the  matters  contained  in  the  affidavits  upon  which  the  applica- 
tion was  forwarded. 

On  the  11th  of  June,  the  attorney  not  appearing,  on  being  called 
three  times  in  open  court,  he  was  adjudged  to  be  in  contempt,  and  it 
was  ordered  that  a  writ  of  attachment  be  issued  forth  against  him  for 
the  same.(a)  Rule  accordingly. 

(a)  This  is  in  accordance  with  the  practice  of  the  Court  of  Queen's  Bench. 


♦549]  *GREEN  v.  KOPKE.    May  27. 

Where  a  contract  in  writing  for  the  sale  of  goods  is  entered  into  by  one  who  describes  himself  u 

agent,  and  as  making  the  contract  '''as  agent,  and  on  behalf  of"  his  principal,  naming  him,— 

the  party  so  making  the  contract  is  not  personally  liable. 
In  each  case  it  is  a  question  of  intention,  to  be  gathered  from  the  terms  of  the  eontrBct;  wA^ 

whether  the  principal  be  an  Englishman  resident  in  this  country  or  a  foreigner  residing  abroad, 

makes  no  difference. 

This  was  an  action  brought  by  the  plaintiff,  a  merchant  in  London, 
against  the  defendant,  who  was  the  agent  of  one  Roos,  a  merchant  at 
Gothenburg,  to  recover  damages  for  the  breach  of  a  contract  for  the 
sale  of  a  quantity  of  tar. 

The  cause  was  tried  before  Alderson,  6.,  at  the  last  Spring  Assises 
for  the  county  of  Surrey.  It  appeared  that  the  contract  was  made  by 
the  defendant  (who  was  agent  for  one  Roos,  of  Gothenburg,  and  vho 
was  duly  authorized  to  make  the  contract  for  him),  by  means  of  bought 
and  sold  notes,  which  were  as  follows : — 

"London,  10  August,  1855. 

"  Bought,  through  Mr.  H.  Kopke^  of  Mr.  Leonard  Roos,  Gothenburg, 
for  shipment  from  Umed  or  Hernosand,  about  1000  barrels  of  good 
Swedish  tar,  at  23«.  (say,  three  and  twenty  shillings)  per  barrel  free  on 
board  at  the  shipping  place,  including  Sound-dues  and  freight  to  Lon- 
don;  3  per  cent,  being  allowed  for  filling.  The  freight  to  be  pa^id 
according  to  charter,  and  the  net  amount  of  invoice  by  buyers'  accept- 
ance at  four  months'  date  from  date  of  bill  of  lading,  and  on  handing 
of  shipping  documents,  and  payable  in  London.  The  shipment  to  take 
place  in  tbis  or  the  next  month. 

"  J.  Green  4  Co." 
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"  London,  10  August,  1856. 

"  Sold,  on  lehalf  of  Mr,  Leonard  Roos^  Gotkenbury,  to  Messrs.  John 
Green  &  Co.,  Sunderland,  for  shipment  from  Timed  or  Hernosand,  about 
1000  barrels  of  good '  Swedish  tar,  at  23«.  (say,  twenty-three  shillings) 
per  *barrel  free  on  board  at  the  shipping  place,  including  Sound-  r+rcA 
dues  and  freight  to  London ;  3  per  cent,  being  allowed  for  filling.  *- 
The  freight  to  be  paid  according  to  charter,  and  the  net  amount  of 
invoice  by  buyers*  acceptance  at  four  (4)  months'  date  from  date  of  bill 
of  lading,  and  on  handing  of  shipping  documents,  and  payable  in  Lon- 
don.    The  shipment  to  take  place  in  this  or  the  next  month. 

"  H.  KoPKB,  as  agent.** 

On  the  part  of  the  defendant,  it  was  insisted,  that,  as  the  contract 
plainly  expressed  that  he  was  dealing  as  agent  for  a  principal  whose 
name  was  mentioned,  he  was  not  personally  responsible. 

For  the  plaintiflf  it  was  submitted,  that  the  fact  of  the  principal  being 
a  foreigner  entitled  him  to  sue  the  party  making  the  contract,  notwith- 
standing he  was  therein  described  as  agent. 

The  learned  judge,  expressing  no  opinion,  reserved  the  point ;  and,  a 
verdict  having  been  found  for  the  plaintiff,  • 

Bovilly  in  Easter  Term  last,  obtained  a  rule  nisi  to  set  it  aside,  and 
enter  a  verdict  for  the  defendant.  He  relied  on  Downman  r.  Jones,  7 
Q.  B.  103  (E.  C.  L.  R.  vol.  53),  Peterson  v.  Ayre,  13  C.  B.  353  (E.  C. 
L.  R.  vol.  76),  Lewis  v.  Nicholson,  18  Q.  B.  503  (E.  C.  L.  R.  vol.  83), 
and  Mahony  v.  Kekulfe,  14  C.  B.  390  (E.  C.  L.  R.  vol.  78) ;  and  referred 
to  and  distinguished  Wilson  v.  De  Zulueta,  14  Q.  B.  405  (E.  C.  L.  R. 
vol.  68),  and  Lennard  v.  Robinson,  5  Ellis  &  B.  125  (E.  C.  L.  R.  vol. 
85).  [Jervis,  C.  J.,  referred  to  the  notes  to  Thompson  v.  Davenport, 
9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  110,  in  2  Smith's  Lead- 
ing Cases,  311.] 

J.  Brown  now  showed  cause. — In  the  case  of  a  contract  made  by  a 
British  agent  for  a  foreign  principal,  the  agent  is  the  person  who  is 
primarily  liable, — indeed  *he  is  in  general  the  only  person  liable,  r^-^-r^ 
In  Paterson  v,  Gandasequi,  15  East,  62,  it  was  held,  that,  if  the  ^ 
seller  of  goods,  knowing  at  the  time  that  the  buyer,  though  dealing 
with  him  in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to 
give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the  value 
against  the  known  principal.  It  is  true  there  was  no  wiritten  contract 
there,  and  therefore  no  doubt  it  was  in  some  degree  a  question  of  evi- 
dence. In  Thomson  v.  Davenport,  9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17), 
4  M.  k  R.  110,  Lord  Tenterden  says, — "Where  a  British  merchant  is 
buying  for  a  foreigner,  according  to  the  universal  understanding  of 
merchants,  and  of  all  persons  in  trade,  the  credit  is  then  considered  to 
be  given  to  the  British  buyer,  and  not  to  the  foreigner."  That  was  the 
case  of  a  purchase ;  this  is  a  sale :  but  the  same  principles  must  govern 
both.    Personal  liability  of  the  agent  may  no  doubt  be  excluded :  but 
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'        —  - 

it  is  not  done  in  express  terms  here.     In  Story  on  Agency,  §  266,  it  is 
said  that  "  a  person  contracting  as  agent  will  be  personally  responsible 
where  at  the  time  of  making  the  contract  he  does  not  disclose  the  fact 
of  his  agency,  but  he  treats  with  the  other  party  as  being  himself  the 
principal ;  for,  in  such  a  case,  it  follows  irresistibly  that  credit  is  given 
to  him  on  account  of  the  contract.     Thus,  a  factor,  or  broker,  or  other 
agent  buying  goods  in  his  own  name  for  his  principal,  will  be  responsible 
to  the  seller  therefor  in  every  case  where  his  agency  is  not  disclosed. 
But  we  are  not  therefore  to  infer,  that  the  principal  may  not  also,  vhen 
he  is  afterwards  discovered,  be  liable  for  the  payment  of  the  price  of 
the  same  goods ;  for,  in  many  cases  of  this  sort,  as  we  shall  hereafter 
abundantly  see,  the  principal  and  agent  may  both  be  severally  liable 
upon  the  same  contract."     Again,  §  267,   "  The  same  principle  will 
apply  to  contracts  made  by  agents,  where  they  are  known  to  be  agents, 
and  acting  in  that  character,  but  the  name  of  their  principal  is  not 
it^e^noi  *disclosed;  for,  until  such  disclosure,  it  is  impossible  to  suppose 
"'-'  that  the  other  contracting  party  is  willing  to  enter  into  a  contract 
exonerating  the  agent,  and  trusting  to  an  unknown  principal,  who  may 
be  insolvent,  or  incapable  of  binding  himself.     Thus,  where  a  contract 
is  made  with  an  auctioneer  for  the  purchase  of  goods  at  a  public  sale, 
and  no  disclosure  is  made  of  the  principal,  on  whose  behalf  the  com- 
modity is  sold,  the  auctioneer  will  be  liable  to  the  purchaser  to  complete 
the  contract,  although,  from  the  nature  of  public  sales,  it  is  plain  that 
he  acts  as  agent  only.     So,  if  the  agent  should,  at  the  time  of  the  pur- 
chase of  the  goods,  acknowledge  that  he  is  purchasing  for  another  per- 
son, but  should  not  then  name  him ;  in  such  a  case  he  would  be  held 
personally  liable,  though  the  principal,  when  discovered,  might  also  be 
liable  for  the  debt."     Again,  §  268,  "  It  is  partly  upon  this  ground,  and 
partly  upon  the  ground  of  general  convenience,  and  the  usage  of  trade, 
that  the  general  rule  obtains,  that  agent9  or  factor%  acting  for  merchanU 
resident  in  a  foreign  counti'y  (as,  for  example,  in  France  or  Germany), 
are  held  personally  liable  upon  all  contracts  made  by  them  for  their 
employers  ;  and  this  without  any  distinction  whether  they  describe  them- 
selves in  the  contract  as  agents  or  not.     In  such  cases,  the  ordinary  pre- 
sumption is,  that  credit  is  given  to  the  agents  or  factors ;  and,  not  only 
that  credit  is  given  to  the  agents  or  factors,  but  that  it  is  exclusively 
given  to  them,  to  the  exoneration  of  their  employers."     And  in  a  sub- 
sequent section, — 290, — it  is  said  : — *'  There  are  cases  in  which  the 
presumption   of  an  exclusive   credit  being  given  to  an  agent  is  so 
strong  as  almost  to  amount  to  a  conclusive  presumption  of  law.     Thus, 
for  example,  where  a  known  factor  buys  or  sells  goods  for  his  prin- 
cipal, who  is  resident  in  a  foreign  country,  as,  for  example,  in  France 
or  Germany,   it  will   be  presumed,  in   the   absence  of  all  rebutting 
,^^-0-1  *circumstances,  that  credit  is  given  exclusively  to  the  factor  in 
-^  the  whole  transaction,  and  that  he  is  dealt  with  as  the  principal* 
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Tbii  doctrine  may  be  satisfactorily  explained,   in  many  cases,  by  the 
consideration  already  stated,  that  there  is  no  other  known  responsible 
principal.     But  it  is  founded  upon  a  broader  ground,  viz.  upon  the  pre- 
sumption that  the  party  dealing  with  the  agent  intends  to  trust  one  who 
]9  known  to  him,  and  resides  in  the  same  country,  and  is  subject  to  the 
same  laws  as  himself,  rather  than  to  one  who,  if  known,  cannot,  from 
his  residence  in  a  foreign  country,  be  made  amenable  to  those  laws,  and 
whose  liability  may  be  affected  by  local  institutions  and  local  exemptions 
which  may  put  at  hazard  both  his  rights  and  his  remedies.     A  fortiori, 
the  doctrine  will  apply  to  an  agent  acting  for  an  unknown  principal  in 
a  foreign  country."    In  the  note,  reference  is  made,  amongst  other  cases, 
to  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  369,  where  Eyre,  C.  J.,  says,—"  I 
am  not  aware  that  I  have  ever  concurred  in  any  decision  in  which  it  has 
been  held,  that,  if  a  person,  describing  himself  as  agent  for  another' 
residing  abroad^  enter  into  a  contract  here,  he  is  not  personally  liable 
on  the  contract.'*     [Jbrvis,  C.  J. — ^^How  do  you  distinguish  this  case 
from  Mahony  v.  Kekul^,  14  C.  B.  890  (E.  C.  L.  R.  vol.  78)?     That 
case  seems  to  me  to  be  precisely  in  point.]     The  first  observation  that 
arises  upon  that  case,  is,  that  the  contract  in  th6  commencement  of  it 
purports  to  be  made  inter  partes, — "  between  Messrs.  Vacher  &  Tilly, 
Morlaix,  and  Matthew  Mahony,  London,"  and  not  between  Mahony  and 
Kekul^ ;  ^nd  this  circuijrstance  is  relied  on  by  the  court  in  giving  judg- 
ment.    [Jbrvis,  C.  J. — In  every  case  it  is  a  question  of  intention.     In 
that  case,  taking  the  whole  agreement  together,  it  was  manifest  that 
the  defendant  was  contracting  as  agent  only.     Williams,  J, — If  this 
had  been  an  English  contract,  who  would  have"  been  liable,  the  principal 
or  the  *agent?]      If  this  had  been  an  English  contract,  the  r^-R^ 
principal  unquestionably  would  have  been  bound  by  it.    [Jervis,  *- 
C.  J. — We  have  in  effect  deeided  that  it  makes  no  difference  whether 
the  principal  be  an  Englishman  or  a  foreigner  resident  abroad ;  in  either 
case,  it  is  equally  a  question  of  intention.]    It  is  competent  to  the  plain- 
tiff to  import  into  the  construction  of  this  contract  the  well-known  rule 
of  law,  that  an  agent  contracting  for  a  foreign  merchant  may  be  treated 
as  .the  principal.     [Jbrvis,  C.  J. — As  a  matter  of  law,  no  such  rule 
exists.     That'  is  all  explained,  and  the  doctrine  of  Story  controverted, 
in  2  Kent's  Comm.  630,  where  the  rule  is  thus  laid  down, — "  It  is  a 
general  rule,  standing  on  strong  foundations,  and  pervading  every  system 
of  jurisprudence,  that,  where  an  agent  is  duly  constituted,  and  names  his 
principal,  and  contracts  in  his  name,  and  does  not  exceed  his  authority, 
the  principal  is  responsible,  and  not  the  agent.     The  agent  becomes 
personally  liable  only  when  the  principal  is  not  known,  or  where  there 
is  no  responsible  principal,  or  where  the  agent  becon^es  liable^  by  an 
undertaking  in  his  own  name,  or  when  he  exceeds  his  power.     If  he 
makes  the  contract  in  behalf  of  his  principal,  and  discloses  his  name  at 
the  time,  he  is  not  personally  liable,  not  even  though  he  should  take  a 
VOL.  xvin.— 24 
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note  for  the  goods  sold,  payable  to  himself.  But,  if  a  person  would  excuse 
himself  from  responsibility  on  the  ground  of  agency,  he  must  show  that 
he  disclosed'his  principal  at  the  time  of  making  the -contract,  and  that  he 
acted  on  his  behalf,  so  as  to  enable  the  party  with  whom  he  deals  to  have 
recourse  to  the  principal,  in  case  the  agent  had  authority  to  bind  him."(fl) 
And  the  following  is  appended  in  a  note, — "  Mr.  Justice  Story,  in  his  Treat- 
^---^  ise  *on  Agency,   §§268,  290,  lays  down  the  rule  that  agents  or 

■*  factors  for  merchants  residing  in  foreign  countrieSy  are  personally 
liable  on  contracts  made  by  them  for  their  principals,  and  this  without 
any  distinction  whether  they  describe  themselves  as  agents  or  not 
The  legal  presumption  is  that  the  credit  is  given  to  the  agent  exclusively. 
The  Supreme  Court  of  New  York,  in  Kirkpatrick  v.  Staines,  adhered, 
however,  to  the  old  rule,  and  held  that  the  agent  was  not  personally 
Vesponsible  when  he  appeared  in  the  transaction  as  an  agent  only,  and 
dealt  with  the  plaintifif  in  that  known  character.  The  court  held  that 
Oiere  was  no  distinction  known  to  our  law  on  this  pointy  between  an  agnd 
acting  for  a  foreign  and  a  domestic  house.  This  decision  was  affirmed 
in  the  Court  of  Errors,  in  December,  1839.  Mr..  Senator  Verplank 
gave  the  opinion  of  the  Court  of  Errors,  and  he  examined  the  question 
with  learning  and  ability.  He  held  that  there  was  no  general  pre- 
sumption known  to  our  law  and  commercial  usages,  that  the  credit  in 
such  cases  was  given  exclusively  to  the  agent,  and  that  tbe  English 
i^ren-y  cascs  ou  which  the  presumption  as  a  settled  *rule  of  law  was 

-*  deduced  in  the  treatise  referred  to,  were  of  recent  origin,  and 
founded  on  special  or  local  usage  in  England,  and  one  not  adopted  here. 
He  cited  Eyre,  C.  J.,  in  De  Gaillon  v.  L'Aigle,  1  B.  &  P.  368 ;  Bayley, 
J.,  in  Paterson  v.  Gandasequi,  15  East,  70 ;  Lord  Tenterden,  in  Thom- 
son V.  Davenport,  9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17),  4  M.  &  R.  110 ; 
Lloyd's  notes  to  Paley  on  Agency.  He  questioned  the  policy  of  the 
rule  that  credit  on  sales  or  consignments  was  not  presumed  to  be  given 
to  well  established  foreign  houses,  but  to  temporary  agents  in  exonera- 
tion of  their  principals ;  and  that,  until  the  course  of  business  had  esta- 
blished such  a  rule  here  as  well  known  in  mercantile  usage  and  practice^ 
it  was  wisest  to  adhere  to  the  general  law  of  agency,  holding  the  known 
principal  responsible  when  the   agent   discloses  his  name^  and   acts 

(a)  The  following  are  the  aathorities  cited, — Emerigon,  Traits  des  Ass.  tome  iL  p.  4<5 ;  Lord 
Erskine,  12  Ves.  352 ;  Davis  o.  M'Artbar,  4  Greenleaf 's  Rep.  (American),  83,  n. ;  Owen  *.  Gooek, 
2  Eitp.  N.  P.  C.  567 ;  Ware,  J.,  in  the  case  of  The  Rebecca,  Ware's  Rep.  (American),  205 ;  Roberta 
V.  Austin,  5  Wharton  (American),  313;  Thomas  v.  Bishop,  2  Stra.  955;  Leadbitter  ».  Fanow,  5 
M.  k  Selw.  345;  Dnsenbnry  e.  Ellis,  3  Johns.  Rep.  (American),  50 ;  Parker,  C.  J.,  Stackpole  r. 
Arnold,  11  Mass.  Rep.  (American),  29;  Hastings  v.  Lowring,  2  Pick.  Rep.  (American),  231 ; 
Hampton  o.  Speckenagle,  9  Serg.  k  Rawle  (American),  212 ;  Short  v.  Skipwith,  1  Brokeabroagk^k 
Rep.  (American),  103;  Livermore  on  Agency,  oh.  8;  Paley  on  Agency  (by  Lloyd);  Story  oa 
Agency,  ch.  8 ;  Rathbone  e.  Endlong,  15  Johns.  Rep.  (American),  1 :  Ooodenow  e.  T^ler,  7  Masa. 
Rep.  (American),  36;  Greely  v.  Bartlott,  1  Qreenleaf's  Rep.  (American),  172;  Corlies*.  Osmmiv^ 
6  Cowen's  Rep.  (American),  181 ;  Zacharie  v.  Nash,  13  Louisiana  Rep.  (American),  20;  Milk  r. 
Hunt,  20  Wendell  Rep.  (American).  431 ;  Newhalt  v.  Dunlop,  2  Shepley  (American),  ISf  (er 
Mnine  Rep.  vol.  14,  p.  ISO);  Mauri  «.  Hefferman,  13  Johns.  Rep.  (American),  58;  and  Seaber  v 
Hawkes,  5  M.  A  P.  549. 
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avowedly  and  authorizedly  on  his  behalf,  and  leaving  it  to  the  discre- 
tion of  the  American  trader  to  obtain  the  security  of  the  factor  or 
agent,  when  he  judges  it  best."]  The  Lord  Chief  Justice,  in  Mahony 
p.  Kekul^,  puts  it  rather  as  a  rule  of  evidence.  [Jervis,  C.  J. — So  it 
is,  in  truth.]  In  Wilson  v.  De  Zulueta,  14  Q.  B.  405  (E.  C.  L.  R.  vol. 
68),  the  defendant  was  held  liable  upon  an  agreement  entered  into  by 
him,  "in  behalf  and  representation  of  Parejo,  of  Havana,"  with  the 
plaintiflF.  [Jervis,  C.  J. — It  is  treated  entirely  as  a  question  of  inten- 
tion there.]  In  Lennard  v.  Robinson,  5  E.  &  B.  125,  a  charter-party 
stated  that  it  was  agreed  between  Lennard,  owner  of  the  ship  Nicholas 
Smith,  then  at  Genoa,  and  «  Robinson  and  Fleming,  of  London,  mer- 
chants," that  the  .ship  should  proceed  to  Torrevieja,  and  there  load 
from  the  factors  of  the  said  merchants  a  cargo  "to  be  brought  to  and 
taken  from  alongside  at  merchants'  risk  and  expense,  which  the  said 
merchants  hereby  bind  themselves  to  ship,"  and  should  proceed  to 
Memel,  and  deliver,  on  paying  freight:  "thirty  running  days  to  be 
allowed  the  said  merchants"  for  loading  and  discharging,  *and  r^f-irn 
ten  days  on  demurrage  at  4L  per  day.  The  charter-party  was  *- 
signed  "by  authority  of,  and  as  agents  for  Mr.  A.  H.  Schwedersky,  of 
Memel,"  Robinson  &  Fleming.  In  an  action  by  Lennard  against 
Robinson  &  Fleming,  the  declaration  set  out  the  charter-party,  and 
averred  that  Schwedersky  was  a  foreigner,  not  a  subject  of  this  realm, 
residing  beyond  the  seas,  to  wit,  at  Memel,  and  claimed  from  the  de- 
fendants demurrage  and  damages  for  detention  ultra.  The  defendants 
pleaded  that  the  agreement  was  entered  into  by  the  defendants  by  the 
authority  of,  and  for  and  on  behalf  of,  and  as  agents  for,  Schwedersky, 
and  not  otherwise ;  and  that  he  was  named  to  and  known  by  the  plain- 
tiff as  being  the  defendants'  principal  at  the  time  the  agreement  was 
made :  and  it  was  held,  on  demurrer,  that  the  plaintiff  was  entitled  to 
judgment,  the  terms  of  the  charter-parti/  showing  that  the  defendants 
contracted  personally.  Lord  Campbell  said :  "  I  do  not  attach  much 
weight  to  the  fact  that  the  alleged  principal  is  a  foreigner ;  for,  a  part 
of  the  contract  was  to  be  performed  in  Memel,  where  he  resides,  and 
none  in  England,  where  the  defendants  reside.  But,  looking  at  the 
whole  of  the  contract  itself,  I  think  the  defendants  are  made  personally 
liable.  There  is  nothing  in  the  signature  to  prevent  them  from  being 
Bo.  In  the  body  of  the  contract,  they  are  contracting  parties:  and 
they  may  well  become  so  « by  authority  of,  and  as  agents  for,'  their 
employer :  that  is,  he  may  be  made  liable  to  them.  That,  however, 
does  not  alter  the  effect  of  the  instruments  by  w^hich  they  become  con- 
tracting parties  as  between  themselves  and  the  plaintiff."  So,  in  Leed- 
ham  r.  Baxter,  26  Law  Times,  235,  after  issue  joined  in  an  action,  an 
agreement,  headed  in  the  action,  was  signed  by, the  plaintiff's  and  the 
defendant's  attorneys,  and  by  the  defendant  himself,  providing  that  the 
record  should  be  withdrawn,  the  defendant  execute  an  assignment  to 
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^^ro-i  the  plaintiff  by  way  of  security,  and  if  ^through  the  wilful  default 
-*  of  the  defendant  the  agreement  should  not  be  carried  out,  the 
plea  of  the  defendant  should  be  withdrawn  by  the  defendant's  attorneys, 
and  all  costs  be  paid  by  the  defendant :  and  it  was  held,  that  the  defend- 
ant's attorneys  were  personally  liable  in  an  action  against  them  for  not 
withdratcing  the  plea^  the  agreement  not  having  been  carried  out  through 
the  wilful  default  of  the  defendant.  Here,  reliance  is  placed  on  the 
presumption  arising  from  the  fact  of  the  principal  being  a  foreigner,  t^ 
well  as  upon  the  absence  of  all  expression  of  intention  on  the  face  of 
the  contract  to  exclude  the  personal  liability  of  the  agent.  Some  of 
the  cases,  it  is  true,  seem  to  treat  it  as  a  question  of  contract  or  as  a 
rule  of  evidence :  and  this  notion  is  adopted  by  Chancellor  Kent.  Dr. 
Story,  on  the  other  hand,  treats  it  as  a  presumption  of  law.  This  is 
not  unlike  the  case  of  an  attorney's  undertaking :  Downman  v,  Wil- 
liams, 7  Q.  B.  103  (E.  C.  L.  R.  vol.  53).  [Willes,  J.— Lewis  v. 
Nicholson,  18  Q.  B.  503  (E.  C.  L.  R.  vol.  83),  shows  that  it  is  matter 
of  contract.] 

Bavill  and  0.  Pollock^  contr^,  were  not  called  upon. 

Jbbyis,  C.  J. — It  seems  to  me  to  be  unnecessary  to  hear  Mr.  BoviH 
and  Mr.  Pollock^  and  that  the  rule  to  enter  a  verdict  for  the  defend- 
ant should  be  made  absolute.  I  apprehend  this  court  laid  down  the 
correct  rule  in  the  recent  case  of  Mahony  v,  Kekul^,  and  that  it  is  in 
every  case  a  question  of  intention  to  be  gathered  from  the  contract 
itself  and  the  surrounding  circumstances.  No  doubt,  as  has  been  said 
by  learned  judges  more  than  once,  the  fact  of  the  principal  being  a 
foreigner  is  entitled  to  some  weight ;  but  there  is  no  rule  of  law,  as  is 
suggested  by  Mr.  Brown,  that  the  agent  is  in  all  cases  liable  personally 
where  the  principal  is  a  foreigner  residing  abroad.  It  is  in  all  cases  a 
*^^Q1  ^^®®^^^^  ^f  intention,  capable  of  being  explained  by  the  *custom 
^  or  usage  of  trade  where  any  such  can  be  shown  to  exist.  There 
was  however,  no  usage  proved  here ;  nor  could  there  be.  It  is  ridicu- 
lous to  suppose  that  an  agent,  for  a  mere  commission  of  ^  per  cent., 
would  guaranty  the  performance  of  a  contract  for  the  sale  of  1000 
barrels  of  tar.  Chancellor  Kent,  in  his  very  valuable  Commentaries, 
puts  it  on  the  ground  on  which  we  now  put  it,  and,  in  the  passage  to 
which  I  referred  in  the  course  of  the  argument,  qualifies  and  repudiates 
to  that  extent  the  doctrine  laid  down  by  Dr.  Story.  It  is  admitted, 
that,  if  this  had  been  the  case  of  an  English  principal,  the  principal 
and  not  the  agent  would  have  been  liable.  That  admission  seems  to 
me  to  put  the  plaintiff  out  of  court ;  for,  Mr.  Brown  must,  say,  that 
Roos,  the  principal,  if  he  came  to  this  country,  could  not  be  sued ;  he 
cannot  contend  for  a  co-existing  personal  liability  in  both.  I  am  clearly 
of  opinion  that  the  correct  rule  is  as  I  have  stated ;  that  it  is  a  ques- 
tion of  intention ;  and*  that,  upon  the  fair  construction  of  this  contract, 
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the  defendant  intended  to  contract  only  as  agent,  and  is  not  personally 
liable. 

Williams,  J.(a) — I  am  of  the  same  opinion.  In  the  case  of  a  con- 
tract  of  sale  without  writing,  the  party  making  the  contract  may  be 
personally  liable,  notwithstanding  he  mentions  at  the  time  that  he  is 
buying  for  a  foreign  principal.  This  is  the  case  of  a  contract  in  writing, 
which  is  to  be  construed  according  to  the  intention  of  the  parties  as 
evidenced  by  the  words  they  have  used.  In  order  to  arrive  at  a  cor- 
rect construction  of  it,  we  may  also  have  recourse  to  the  surrounding 
circumstances ;  one  of  which  is,  that  the  defendant  is  an  agent,  acting 
for  a  principal  who  is  known.  I  think  it  is  impossible  to  hold  him  per- 
sonally liable. 

*WiLLES,  J. — I  also  am  of  opinion  that  this  rule  should  be  r^cc^iA 
made  absolute.  Whether  the  defendant  contracted  as  agent  or  *- 
not,  is  a  question  of  fact, — as  Parke,  B.,  says,  in  Heald  v.  Kenworthy, 
10  Exch.  739,  748,t(ft} — ^and  not  a  conclusion  of  law.  If  a  broker 
buys  goods  for  a  merchant,  naming  him,  and  stating  that  he  lives  in 
Australia,  unless  he  at  the  same  time  stated  that  he  was  buying  only  a$ 
agetUy  the  jury  would  be  warranted  in  holding  him  to  be  personally 
liable.  There  is  another  class  of  cases,  where  custom  may  intervene 
and  qualify  the  contract,  so  as  to  make  the  party  resident  in  this 
country  liable  personally,  though  acting  for  a  known  foreign  principal. 
But,  where  the  contract  is  reduced  into  writing,  we  must  gather  from 
its  contents  what  was  the  intention  of  the  parties :  and  here  the  ques- 
tion is,  whether  the  defendant  so  expressly  contracts  as  agent  as  to 
exclude  his  personal  liability.  I  strongly  incline  to  think  that  no  such 
custom  exists  as  that  suggested,  and  to  establish  which  there  was  a 
fruitless  attempt  recently  in  the  Court  of  Queen's  Bench.  Without 
saying  whether,  if  such  custom  existed,  it  would  be  excluded  by  the 
terms  of  this  contract,  it  is  enough  to  say  that  I  am  clearly  of  opinion 
that  the  terms  here  used  show  that  the  defendant  contracted  as  agent, 
and  as  agent  only.  Rule  absolute. 

(a)  Orewwell,  J.,  wm  absent 

(6)  "The  qaefltion  of  his  liability  is  one  of  fact.  Where  the  seller  deals  with  an  agent  resident 
ia  this  country  and  acting  for  a  foreign  principal,  the  presumption  is  that  the  seller  does  not 
contract  with  the  foreigner  and  trust  him,  but  with  the  ^arty  with  whom  he  makes  the  bargain. 
That  is  a  question  of  fact,  and  not  of  law." 

— I  l¥|-MIII  _f  _  -.  -11 

To  the  American  cases  cited  in  the  Miller,  6  B.  Monroe,  612;  Andrews  i;. 

note  to  p.  554  may  be  added  Hall  v.  Allen,   4    Harring.   452 ;    Rogers    v 

Hnntoon,  17  Vermont,  244;  Chase  v,  March,  33   Maine,   106;   Johnson   v. 

Debolt,  2  GUman,  371;    Hunter  v.  Smith,  21  Conn.  627. 
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*561]  *ROBERTS  v.  BRETT.    June  10. 

By  agreement  dated  the  15th  of  May,  1865,  the  plaintiff  covenao ted /orfitm'M  to  proenre  a  rernl 
and  Btow  on  board  a  certain  telegraphic  cable  then  at  M/s  whaif,  and  to  rig,  prorinon,  woi 
man  her,  and  to  have  her  ready  for  sea  at  the  Nore  on  or  before  the  15th  of  Joly:  udtbt 
defendant  covenanted  to  pay  the  plaintiff  5000/.  by  instalmente, — 10001.  seven  dayf  after  Uit 
arrival  of  the  vessel  at  M/s  wharf,  20002.  on  or  before  the  expiration  of  faoenfy-oM  dwft  after 
the  vessel  should  have  arrived  alongside  M.'s  wharf,  and  the  remaining  2000/.  as  soon  u  the 
ship  shonld  put  to  sea  from  the  Nore,  and  also  to  give  the  plaintiff  500  shares  in  a  eertua 
company.  Ifwas  also  mutually  agreed  that  each  party  should,  within  ten  day  of  the  eieea- 
tion  of  the  agreement,  give  and  execute  to  the  other  a  bond  with  two  sureties,  in  the  mn  of 
5000/.,  for  the  due  performance  of  the  covenants  on  his  part. 

In  an  action  upoh  this  ngreement,  the  breaches  assigned  being,  non-payment  by  the  defendaat  of 
the  5000/.,  or  any  part  thereof,  and  non-delivery  of  the  shares : — 

Held,  that  the  execution  of  the  bond  by  the  plainUff  was  a  condition  precedent  to  his  right  to  no 
for  such  breaches. 

The  declaration  8tated,(a)  that,  by  a  certain  indenture  made  between 
the  plaintiflf  of  the  one  part,  and  the  defendant  of  the  other  part,  and 
bearing  date  the  15th  of  May,  1855,  the  plaintiff,  for  the  considerations 
therein  mentioned,  for  himself,  his  heirs,  executors,  and  administrators, 
covenanted  with  the  defendant,  his  executors  and  administrators,  in  man- 
ner following,  that  is  to  say, — «  That  he,  the  plaintiff,  should  and  would 
forthwith^  at  his  own  expense,  procure  the  Cornwall  frigate,  or  some 
other  suitable  ship  or  vessel,  and  should  and  would  (unless  prevented 
by  fire,  tempest,  or  the  Queen's  enemies)  stow  or  cause  to  be  stowed 
on  board  the  said  ship  or  vessel  the  submarine  telegraphic  cable,  which 
was  one  hundred  and  fifty  miles  in  length,  or  thereabouts,  and  was  then 
at  Mordents  Wharf,  East  Greenwich,  in  the  county  of  Kent  (in  the  said 
indenture  afterwards,  for  the  sake  of  distinction,  called  the  African  and 
Sardinian  cable)."  Then  followed  covenants  on  the  part  of  the  plaintiff, 
— to  provision  and  rig  the  vessel, — ^to  provide  and  pay  competent 
officers,  crew,  and  workmen,  breaks,  rollers,  &c.,  to  lay  down  the  cable, 
— ^c  and  should  and  would  (unless  prevented  as  aforesaid)  do  and  per- 
form all  the  several  acts  thereinbefore  covenanted  to  be  performed  by 
*^fi21  ^^^'  ^^®  plaintiff,  and  have  the  said  *ship  fully  equipped  in  all 
■'  respects,  and  ready  for  sea,  at  the  Nore,  on  or  before  the  loth 
day  of  July  then  next," — to  proceed  forthwith  to  Cape  Tabaque, — to 
lay  down  the  cable, — to  provide  steam-4;ugs,  &c., — to  discharge  and  lay 
down  a  certain  other  cable,  &c., — <<  and  it  was  in  and  by  the  said  inden- 
ture provided  always,  that,  if  the  plaintiff  should  (unless  prevented  as 
aforesaid)  make  default  in  having  the.  said  ship,  with  the  said  cable  or 
cables  on  board,  as  the  case  might  be,  at  the  Nore,  fully  equipped  and 
ready  for  sea,  on  or  before  the  said  15th  day  of  July  then  next,  the 
defendant,  his  heirs,  executors,  or  administrators,  should  be  at  liberty 
to  retain  from  any  moneys  payable  by  him  or  them  under  the  covenants 
for  that  purpose  thereinbefore  contained,  as  and  for  liquidated  damages, 
in  respect  of  such  default,  the  sum  of  200Z.  per  week,*'  4;c.    It  then 

(a)  See  the  declaration  more  fuUy  set  out,  17  C.  B.  534  (B.  C.  L.  R.  toL  S4). 
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proceeded  to  state,  that,  by  the  said  indenture,  for  the  consideration 
therein  mentioned,  the  defendant  did  further,  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  with  the  plaintiff,  his  execu- 
tors and  administrators,  in  manner  following,  that  is  to  say, — "  that  he, 
the  defendant,  his  heirs,,  executors,  and  administrators,  should  and 
would,  subject  to  such  rights  of  deduction  therefrom  as  thereinbefore 
mentioned,  pay  the  plaintiff,  his  executors  and  administrators,  the  sum 
of  5000/.  sterling,  by  the  instalments  and  at  the  times  next  thereinafter 
mentipned,  that  is  to  say,  the  sum  of  lOOOZ.,  part  thereof,  on  or  before 
the  expiration  of  seven  days  after  the  arrival  of  the  said  ship  or  vessel 
alongside  Morden's  Wharf  aforesaid;  the  sum  of  2000Z.,  further  part 
thereof,  on  or  before  the  expiration  of  twenty-one  days  after  the  said 
ship  should  have  arrived  alongside  Morden's  Wharf  aforesaid ;  and  the 
sum  of  2000/.,  the  remainder  thereof,  when  and  so  soon  as  the  said  ship 
should  put  to  sea  from  the  Nore,  one  half  of  such  last-mentioned  sum 
to  be  paid  in  cash,  and  the  other  half  thereof  by  the  defendant,  his 
executors  or  ^administrators,  accepting  a  bill  of  exchange  at  r^rno 
three  months'  date,  to  be  drawn  upon  him  or  them  by  the  plain-  '- 
tiff,  his  executors  or  administrators," — that  he  would,  on  or  before  the 
expiration  of  twenty-one  days  from  the  time  when  the  said  African  and 
Sardinian  cable  should  have  been  laid  down,  deliver  to  the  plaintiff  500 
paid  up  shares  of  10/.  each  i^  the  Mediterranean..  Submarine  Electric 
Telegraph  Company, — and  that  he  would  pay  a  sum  to  be  agreed  on  for 
laying  down  the  other  cable :  "And  it  was  thereby  agreed  and  declared, 
that,  for  the  true  performance  of  the  covenants  by  the  plaintiff  therein- 
before contained,  and  for  securing  any  penalties  which  he  might  incur 
under  those  presents,  the  plaintiff  and  two  responsible  sureties  should, 
iffithin  ten  days  of  the  execution  of  those  presents,  give  and  execute  to  the 
defendant,  his  executors  and  administrators,  a  bond  in  the  penal  sum 
of  5000/.,  and,  for  the  due  performance  of  the  covenants  on  the  part  of 
the  defendant  thereinbefore  contained,  the  defendant  and  two  responsi- 
ble sureties  should,  within  ten  days  from  the  execution  of  those  presents, 
give  and  execute  to  the  plaintiff,  his  executors  and  administrators,  a 
bond  in  the  penal  sum  of  5000/. :  and  it  was  in  and  by  the  said  inden- 
ture provided  always  and  thereby  expressly  agreed  and  declared,  that 
the  said  bonds  so  to  be  given  as  aforesaid  should  not  in  any  manner 
prejudice  or  affect  the  respective  rights  or  liabilities  of  the  plaintiff,  his 
heirs,  executors,  and  administrators,  and  of  the  defendant,  his  heirs, 
executors,  or  administrators,  under  or  by  virtue  of  those  presents." 
Averment  of  performance  by  the  plaintiff  of  the  terms  of  the  agreement 
on  his  part,  and  readiness  and  willingness  to  receive  the  cable  on  board ; 
and,  further,  "  that  he  has  performed  and  fulfilled  all  conditions  prece- 
dent on  his  part  to  be  performed  and  fulfilled,  and  everything  has  taken 
place  and  happened  to  entitle  the  plaintiff  to  *a  performance  by  rit,k(*A 
the  defendant  of  the  said  indenture  and  all  the  said  conditions,  ^ 
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coyenants,  and  stipulations  therein  contained  on  his  the  defendant's  part 
to  be  performed  and  fulfilled, — of  all  which  several  premises  the 
defendant  always  had  full  knowledge  and  notice,  and  was  from  time  to 
time  requested  by  the  plaintiff  to  'stow  on  board  the  said  ship  the  said 
cables  on  the  terms  and  for  the  purposes  aforesaid,  and  also  to  inspect 
the  said  breaks  and  rollers  so  provided  by  the  plaintiff  as  aforesaid ;  for 
the  doing  and  accomplishing  of  all  which  several  matters  and  things  a 
reasonable  time  had  elapsed  before  the  commencement  of  the  suit" 
Breach,  that  "the  defendant  did  not  nor  would  stow  or  allow  to  be 
stowed  on  board  the  said  ship  the  said  African  and  Sardinian  cable  and 
the  said  other  cable,  or  either  of  them,  or  any  part  thereof,  but  wholly 
neglected  so  to  do,  and  therein  made  default;  and  did  not  nor  woold 
pay  to  the  plaintiff  the  said  sum  of  5000Z.,  or  any  part  thereof,  or  paj 
to  the  plaintiff  any  moneys  whatsoever  on  account  of  the  said  contract; 
and  the  defendant  did  not  nor  would  deliver,  or  cause  to  be  delivered 
to  the  plaintiff,  or  his  nominee  or  nominees,  the  said  500  paid  up  shares 
in  the  said  Mediterranean  Submarine  Electric  Telegraph  Company,  of 
101.  each,  or  any  of  them;  and  the  defendant  did  not  nor  would, 
although  he  did,  before  the  commencement  of  this  suit,  require  the 
plaintiff  to  lay  down  the  said  other  cable,  and  a  certain  sum,  to  wit, 
2000{.^  was  then  agreed  upon  between  the  plaintiff  and  the  defendant 
to  be  the  sum  to  be  paid  by  the  defendant  to  the  plaintiff  for  laying 
down  the  said  other  cable,  pay  the  said  sum  of  20002.  to  the  plaintiff, 
or  any  part  thereof,  according  to  the^aid  covenant  in  that  behalf;  and 
the  said  several  sums  of  5000L  and  2000Z.  remain  respectively  due  and 
unpaid  to  the  plaintiff,  and  the  said  500  shares  remain  and  are  not 
*f^f\^i  delivered  to  the  plaintiff,  or  his  *nominee  or  nominees."  Special 
^  damage,  that  the  plaintiff  was  put  to  expense,  lost  profits,  &c. 
And  the  plaintiff  claimed  10,000/. 

Fifth  plea, — ^that  the  plaintiff  did  not,  within  ten  dayn  from  the  day 
of  execution  of  the  said  indenture^ — such  ten  days  expiring  before  the 
said  15th  of  July,  1855,  and  before  the  time  when  the  plaintiff  placed 
the  said  ship  so  provided  by  him  alongside  the  said  Morden's  Wharf, — 
or  at  any  time,  give  and  execute,  nor  did  he  within  such  ten  days,  or  at 
any  time,  procure  two  responsible  persons,  or  any  responsible  person, 
as  sureties  or  surety  on  his  behalf,  to  give  and  execute,  nor  did  two 
responsible  persons,  nor  did  any  responsible  person,  as  such  sureties  or 
surety  for  the  plaintiff,  then,  or  at  any  time,  give  and  execute  to  the 
defendant,  his  executors  and  administrators,  a  bond  or  bonds  in  the 
penal  sum  of  5000Z.  for  the  true  performance  by  the  plaintiff  of  the 
covenants  by  the  plaintiff  in  the  said  indenture  contained,  and  for  secur- 
ing any  penalties  which  he  the  plaintiff  might  incur  under  the  said 
indenture,  according  to  the  meaning  and  effect  of  the  said  indenture. 

To  this  plea  the  plaintiff  demurred,  the  ground  of  demurrer  stated 
in  the  margin  being, — "that  the  matter  therein  set  forth  does  not 
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ftmount  to  a  condition  precedent  to  th^  plaintiff's  right  to  recover  in 
this,  action. ' '     Joinder. 

ByleSy  Serjt.,  in  support  of  the  demurrer. — The  declaration  discloses 
an  agreement  under  seal  of  the  15th  of  May,  1855,  whereby  the  plain- 
tiff was  at  his  own  expense  forthwith  to  procure  a  vessel,  and  stow  on 
board  a  telegraphic  cable  then  at  Morden's  Wharf.  That  was  to  be 
done  forthwith.  The  plaintiff  covenanted  to  rig,  provision,  and  man 
the  ship,  and  to  have  her  ready  for  sea  at  the  Nore  on  or  before  the  15th 
of  July y  under  a  penalty  of  200L  per  week.  And  there  is  a  stipulation 
*that  the  plaintiff  eihaM  within  ten  days  of  the  execution  of  the  r^^fifi 
agreement  give  the  defendant  a  bond  in  the  penal  sum  of  50002.  *- 
f(»'  the 'due  performance  of  the  covenants  on  his  part.  The  defendant 
covenants  to  pay  the  plaintiff  5000Z.  by  certain  instalments, — lOOOZ. 
wven  days  after  the  arrival  of  the  vessel  at  Morden's  Wharf, — 2000Z. 
on  or  before  the  expiration  of  twenty-one  days  after  the  vessel  should 
have  arrived  alongside  Morden's  Wharf, — and  the  remaining  2000Z.  as 
soon  as  the  ship  should  put  to  sea  from  the  Nore ;  and  also  to  give  the 
plaintiff  certain  shares  in  a  company.  The  breach  is,  that  the  defend- 
ant did  not  stow  the  cable  on  board,  or  pay  the  5000Z.,.or  any  part 
thereof,  or  deliver  the  shares.  The  plea  is,  that  the  plaintiff  did  not, 
within  ten  days  from  the  day  of  execution  of  the  indenture,  give  and 
execute  a  bond  for  the  due  performance  of  his  covenants.  The  siiDple 
question,  therefore,  that  is  raised  by  this  demurrer,  is,  whether  or  not 
the  giving  of  such  bond  by  the  plaintiff  is  a  condition  precedent  to  th^ 
obligation  on  the  part  of  the  defendant  to  perform  the  covenant  on 
irtiich  the  breach  is  assigned,  or  any  part  of  it.  Now,  lOOOi.  was  cove- 
nanted to  be  paid  an  or  before  the  expiration  of  seven  days  after  the 
arrival  of  the  vessel  alongside  Mordens  Wharf :  whereas,  the  bonds 
were  not  to  be  given  until  the  lapse  of  ten  days  from  the  execution  of 
the  agreement.  The  question,  therefore,  is, — as  in  Pordage  v.  Cole,  1 
Wms.  Saund.  819, — ^whether  the  giving  of  the  bond  by  the. plaintiff  was 
a  condition  precedent  to  the  obligation  on  the  defendant's  part  to  pay 
the  10002.  It  is  enough  that  the  liability  to  pay  the  10002.  may  happen 
before  the  time  at  which  it  was  stipulated  that  the  bond  should  be  given. 
The  case  falls  within  the  first  rule  given  in  the  notes  in  1  Wms.  Saund. 
820  b, — "  If  a  day  be  appointed  for  payment  of  money,  or  part  of  it, 
or  for  doing  any  other  act,  and  the  day  is  to  happen,  or  may  happen, 
before  the  thing  *which  is  the  consideration  of  the  money,  or  other  r^ra*? 
act,  is  to  be  performed,  an  action  may  be  brought  for  the  money,  •- 
or  for  not  doing  such  other  act,  before  performance ;  for,  it  appears  that 
the  party  relied  upon  his  remedy ^  and  did  not  intend  to  make  the  per- 
farrmance  a  condition  precedent."  The  case  comes  also  within  the 
third  rule, — "  Where  a  covenant  goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
it  is  an  independent  covenant,  and  an  action  may  be  maintained  for  a 
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breach  of  the  covenant  on  the  part  of  the  defendant,  without  averring 
performance  in  the  declaration."  And  the  well-known  case  of  the 
negroes,— Boone  v.  Eyre,  1  H.  Blac.  273,  n.  (a),  2  Sir  W.  Bla.  1312, 
is  referred  to.  Here,  the  giving  of  the  plaintiff's  bond  was  only  part 
of  the  consideration  for  the  performance  of  the  covenants  on  the  part 
of  the  defendant.  [Crksswell,  J.— If  it  was  an  essential  part,  that 
third  rule  will  not  apply.]  The  agreement  provides  that  the  plaintiff 
and  defendant  shall  mutually  give  bonds.  Suppose  the  parties  were 
reversed,  would  the  giving  of  the  bond  by  the  defendant  have  been  a 
condition  precedent  ? 

Horace  Lloyd  (with  whom  was  Hugh  Hill\  control. — ^It  was  obviously 
the  intention  of  the  parties  that  the  interchange  of  the  bonds  shoold 
precede  the  performance  of  the  defendant's  covenants.  The  giving  of 
the  bond  by  the  plaintiff  was  an  essential  part  of  that  which  the  defend- 
ant might  have  taken  into  account  when  he  was  stipulating  for  the  pay- 
ment of  the  instalments  of  the  5000Z.  Whether  it  goes  to  the  whole  or 
only  to  part  of  the  consideration,  a  breach  of  it  could  not  be  paid  for  in 
damages,  and  therefore  it  does  not  fall  within  the  third  rule  in  the  notes 
to  Pordage  v.  Cole.  In  Ellen  v.  Topp,  6  Exch.  424,t  by  the  terms  of 
an  indenture  of  apprenticeship,  an  infant  was  placed  by  his  father  (who 
*^^A1  ^^  ^  *party  to  the  indenture)  as  apprentice  to  a  master  described 
^  in  the  indenture  as  ^'  an  auctioneer,  appraiser,  and  corn-factor," 
^^  to  learn  his  art,  and  with  him  after  the  manner  of  an  apprentice  to 
serve."  After  the  making  of  the  indenture,  and  the  commencement  of 
the  apprenticeship,  the  master  wholly  relinquished  the  trade  of  corn- 
factor  ;  whereupon  the  apprentice  absented  himself  from  his  master's 
service.  And  it  was  held,  in  an  action  on  the  indenture,  by  the  master  ^ 
against  the  father,  for  the  desertion  of  the  apprentice,  that  the  relin- 
quishment by  the  master  of  his  trade  of  corn%ictor  was  a  good  answer 
to  the  action, — the  exercise  of  the  three  trades  being  an  entire  and  in- 
divisible consideration  for  the  service  of  the  apprentice,  and  the  relative 
duty  to  teach  the  three  being  a  condition  precedent.  So,  in  6ra?e8  f. 
Legg,  9  Exch;  709,t  by  a  written  agreement,  the  plaintiff  contracted  to 
sell  to  the  defendant  from  300  to  350  bales  of  white  washed  Donskoy 
fleece  wool,  laid  down  at  certain  ports  in  England,  ^^deliverable  at 
Odessa  during  August  then  next,  to  be  shipped  with  all  despatch,  war- 
ranted fair  average  quality ;  but,  should  they  prove  otherwise,  to  be 
taken  with  a  fair  allowance,  to  be  assessed  by  Messrs.  H.  k  R.,  subject 
to  the  safe  arrival  of  the  wool  in  good  condition  at  any  of  the  ports 
stated,  and  the  names  of  the  vessels  to  be  declared  as  soon  as  the  wools 
were  shipvedj'*  &c.  To  an  action  for  the  breach  of  this  contract,  by 
not  accepting  the  wools,  the  defendant  pleaded,  that  the  wools  were 
bought,  with. the  knowledge  of  both  parties,  for  the  purpose  of  reselling 
in  the  coarse  of  the  defendant's  business ;  that  wool  is  an  article  of 
fluctuating  value,  and  not  saleable  until  the  names  of  the  vessels  m 


18  COMMON  BENCH.    (9  J.  SCOTT.)  568 

which  it  was  shipped  should  have  been  declared  according  to  the  con- 
tract; and  that  the  plaintiff  had  neglected  to  declare  the  names  of  the 
vessels  in  which  the  wools  were  shipped  until  after  an  unreasonable  time 
after  they  had  been  shipped.  *It  was  held,  that  the  provision  r^^-z^Q 
in  the  contract  that  the  names  of  the  vessels  in  which  the  wools  *- 
were  shipped  should  be  declared  as  soon  as  they  had  been  shipped,  was 
a  condition  precedent  to  the  defendant's  obligation  to  accept  and  pay 
for  them,  and  consequently  that  the  plea  was  good.  These  are  impor- 
tant authorities :  and,  whatever  observations  may  have  been  made  or 
doubts  thrown  upon  the  case  of  Ellen  v.  Topp,  none  has  ever  rested  on 
Graves  v.  Legg.  In  this  latter  case,  Parke,  B.,  says :  <<  In  the  nume 
reus  cases  on  the  subject,  in  which  it  has  been  laid  down  that  the 
general  rule  is,  to  construe  covenants  and  agreements  to  be  dependent 
or  independent  according  to  the  intent  and  meaning  of  the  parties,  to 
be  collected  from  the  instrument,  and  of  course  to  the  circumstances 
legally  admissible  in  evidence  with  reference  to  which  it  is  to  be  con- 
strued, one  particular  rule  well  acknowledged,  is,  that,  where  a  covenant 
or  agreement  goes  to  part  of  the  consideration  on  both  sides,  and  may 
be  compensated  in  damages,  it  is  an  independent  covenant  or  contract, 
and  an  action  might  be  brought  for  the  breach  of  it  without  averring 
performance  in  the  declaration,  under  the  old  system  of  pleading ;  and, 
under  the  new,  the  denial  of  such  performance  woidd  be  bad ;  and  the 
cases  .of  Campbell  v.  Jones,  6  T.  "R.  670,  and  Boone  r.  Eyre,  2  W.  Bla. 
1312,  1315,  are  instances  of  the  application  of  the  rule.  But  then  it 
appears,  as  Mr.  Serjt.  Willidms  observes  in  1  Saund.  320  d  (and  the  Lord 
Chief  Baron,  in  delivering  the  judgment  of  the  court  in  Ellen  v.  Topp, 
6  Exch.  441,t  adopts  the  observation),  the  reason  of  the  decision  in 
that  and  similar  cases,  besides  the  inequality  of  damages,  seems  to  be, 
that,  where  a  person  has  received  part  of  the  consideration  for  which 
he  entered  into  the  agreement,  it  would  be  unjust,  that,  because  he  had 
not  the  whole,  he  should  therefore  be  permitted  to  enjoy  that  part  with- 
out either  payment  or  doing  anything  for  it.  Therefore,  the  law  obliges 
him  to  perform  the  agreement  *on  his  part,  leaving  him  to  his  r^icr^A 
remedy  to  recover  any  damage  he  may  have  sustained  in  not  *- 
having  received  the  whole  consideration."  Now,  here,  the  first  pay- 
ment of  lOOOZ.  is  to  be  made  «  on  or  before  the  expiration  of  seven  days 
after  the  arrival  of  the  vessel  at  Mor  den's  Wharf;"  and  the  bond  is  to 
be  given  «  within  ten  days  of  the  execution  of  the  indenture."  It  might, 
therefore,  happen  that  the  plaintiff  would  be  bound  to  give  the  bond 
before  the  arrival  of  the  time  at  which  the  payment  of  the  10002.  was 
to  be  made :  and,  if  the  covenant  will  admit  of  that  construction,  the 
court  will  adopt  it  in  order  to  carry  out  the  evident  intention  of  the 
parties.  In  Staunton  v.  Wood,  16  Q.  B.  638  (E.  C.  L.  R.  vol.  71),  in 
assumpsit  on  an  agreement  by  the  plaintiffs  to  sell  to  the  defendants 
cable-bars  at  a  certain  price  per  ton,  <<  the  said  goods  to  be  delivered 
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fdrthwith  to  the  defendants  at  the  works,  and  the  said  price  to  be  paid 
by  the  defendants  in  cash  in  fourteen  days  from  the  time  of  the  making 
of  the  said  contract*/'  the  breach  alleged,  was,  non-payment  after  four- 
teen days ;  and,  on  demurrer  to  a  plea,  it  was  held,  that,  on  the  contract 
thus  set  forth,  the  delivery  was  meant  to  precede  the  payment,  and  that 
a  readiness  on  the  plaintiffs'  part  to  deliver  the  goods  was  a  condition 
precedent.  [Cresswell,  J.-^The  bonds  were  to  be  given  to  secure  the 
mutual  performance  of  the  covenants.  Suppose  a  breach  of  covenant 
on  the  plaintiff's  part  were  to  take  place  within  the  ten  days,  and  the 
bond  were  given  afterwards,  would  that  bond  apply  to  a  covenant 
already  broken  ?  It  may  possibly  aid  you  in  your  argument,  that  the 
bond  must  be  given  before  any  breach  of  covenant  could  occur ;  other- 
wise, it  never  would  be  that  which  it  professes  to  be, — a  remedy  for  the 
non-performance.  Williams,  J. — It  is  diiSScult  to  conceive  that  there 
could  be  a  breach  within  the  ten  days.  Willes,  J. — ^It  might  perhaps 
have  been  alleged  that  the  vessel  could  not  within  three  days  have  been 
^---,  got  to  Morden's  Wharf.]  What  could  be  the  *reason  for  pro- 
^  viding  such  an  interval  ?  [Jbrvis,  C.  J. — The  bonds  are  to  be 
given  within  ten  days  after  the  execution  of  the  indenture,  to  secure 
the  performance  of  certain  things, — ^that,  on  the  defendant's  part,  to 
secure,  amongst  other  things,  the  payment  of  lOOOZ.  on  or  before  the 
expiration  of  seven  days  after  the  arrival  of  the  vessel  alongside  Mor- 
den's Wharf.  The  parties  clearly  must  have  contemplated  that  the 
bonds  should  be  given  before  the  payment  of  lOOOi.  was  to  be  made. 
It  may  be  asked,  what  benefit  will  the  plaintiff  derive  from  the  defend- 
ant's bond,  if  this  be  the  true  construction  of  the  covenant?  But, 
whatever  diflSculty  there  may  be  as  to  the  lOOOZ.,  he  would  at  all  events 
have  the  security  of  the  bond  as  to  the  remaining  4000Z.,  and  the  sum 
to  be  agreed  on  for  laying  down  the  additional  cable. 

ByleSj  Serjt.,  in  reply. — It  is  assumed  on  the  other  side  that  the  cove- 
nant in  question  contemplates  that  the  bonds  shall  be  security  for  every- 
thing to  be  done  on  the  part  of  each.  The  true  construction  of  the 
agreement  is  this, — The  vessel  is  to  be  alongside  Morden's  Whart forth- 
withj  and  the  defendant  is  to  pay  lOOOt  within  seven  days :  but  within 
twenty-one  days^  he  is  to  pay  a  much  larger  sum,  viz.,  2000Z. ;  there- 
fore he  stipulates  that  he  shall  have  security  within  ten  days  for  the  per- 
formance of  the  contract  on  the  plaintiff's  part.  That,  it  is  submitted, 
is  the  fair  intention  of  the  parties ;  and  it  is  consistent  with  th5  express 
words  of  the  covenant.  Besides,  the  bonds  may  be  given  as  security 
for  past  as  well  as  future  breaches.  See  what  the  plaintiff  has  done. 
He  has  provided  a  ship,  rigged  and  provisioned  her,  engaged  competent 
officers,  crew,  and  workmen,  with  rollers,  &c.,  to  pay  out  the  cable,  4c. 
[Cresswell,  J. — All  that  may  be  traversed.]  All  the  essential  facts 
of  the  case  must  be  taken  to  be  admitted  for  the  purposes  of  to-day. 
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[Grbsswell,  J. — Admitted  for  the  sake  of  *arguraent  only :  but  r^^-^o 
you  cannot  argue  that  they  are  admitted,  unless  you  establish  *- 
that  this  is  not  a  condition  precedent.  Williams,  J. — The  difficulty  is, 
that,  in  the  absence  of  a  bond  with  sureties,  the  remedy  for  a  breach  of 
contract  would  be  no  equivalent.]  It  cannot  be  assumedthat  damages 
against  the  party  would  not  be  a  sufficient  compensation.  This  case 
clearly  falls  within  the  first  rule  laid  down  in  the  notes  to  Pordage  v. 
Cole,  which  is  without  qualification.  It  is  also  within  the  third  rule. 
A  breach  of  a  contract  to  convey  an  estate  may  be  compensated  in 
damages.  In  Mattock  v.  Kinglake,  10  Ad.  &  E.  50  (E.  C.  L,  R.  vol. 
37),  2  P.  &  D.  843,  on  an  agreement  for  the  sale  of  lands,  the  defend- 
ant covenanted  to  pay  the  purchase-money  on  a  day  certain,  for  and  as 
the  consideration  of  such  sale  and  purchase,  with  interest  from  a  day 
certain  to  the  time  of  ^'  the  completion  of  the  purchase :"  and  it  was 
held,  that  the  covenant  by  the  vendee  was  an  independent  covenant, 
and  that  the  vendor  might  recover  the  purchase-money  without  tender- 
ing a  conveyance. 

Jervisi^  C.  J. — I  am  of  opinion  that  the  giving  of  the  bond  by  the 
plaintiff  was  a  condition-precedent  to  the  obligation  on  the  defendant's 
part  to  pay  the  6000Z.,  or  any  part  of  it ;  and  consequently  our  judg- 
ment must  be  in  favour  of  the  defendant.  If  we  were  to  act  simply  on 
the  first  rule  in  Pordage  v.  Cole,  that,  where  a  day  is  appointed  for  doing 
an  act,  and  the  day  19  to  happen,  or  may  happen,  before  the  thing  which 
is  the  consideration  for  it  is  to  be  performed,  the  condition  is  dispensed 
^ith, — and  were  to  assume  here  that  the  plaintiff  was  bound  at  once  to 
begin  to  prepare  the  vessel,  so  that  it  was  certain  that  the  seven  days 
after  her  arrival  alongside  Morden's  Wharf,  when  the  first  payment  of 
lOOOZ.  would  be  due,  must  expire  before  the  lapse  of  the  period  for  giv- 
ing the  bonds,  we  might  feel  some  difficulty  in  arriving  *at  the  r^^f-fjo 
conclusion  we  have  come  to.  But,  after  all,  that  rule  only  pro-  '■ 
fesses  to  give  the  result  of  the  intention  of  the  parties :  and,  where,  on 
the  whole,  it  is  apparent  that  the  intention  is,  that  that  which  is  to  be 
done  first  is  not  to  depend  upon  the  performance  of  the  thing  that  is  to 
be  done  afterwards,  the  parties  are  relying  on  their  remedy,  and  not  on 
the  performance  of  the  condition ;  but,  where  you  plainly  see  that  it  is 
their  intention  to  rely  on  the  condition,  and  not  on  the  remedy,  the 
performance  of  the  thing  is  a  condition  precedent.  In  the  present  case, 
looking  at  the  whole  instrument,  it  seems  to  me  to  be  manifest  that  the 
parties  were  trusting  to  the  bonds  to  be  mutually  given  as  cross-securi- 
ties for  the  performance  of  the  covenants  on  either  side.  It  may  be,  as 
my  Brother  Byles  suggests,  that  the  seven  days  provided  for  the  pay- 
ment of  the  1000/.  may  elapse  before  the  expiration  of  ten  days  from 
the  execution  of  the  agreement.  But  it  does  not  follow  that  the  plain- 
tiff would  be  bound  immediately  to  set  about  the  preparation  of  the 
vessel.     He  might,  I  apprehend,  wait  until  the  expiration  of  the  ten 
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days,  and  then  say,  "  Give  me  the  bond."  That  makes  the  whole  thitg 
perfectly  consistent ;  whereas,  the  contrary  construction  deprives  him 
of  security,  which  is  very  different  from  having  a  remedy.  Then,  my 
Brother  Byles  suggests  that  the  case  is  within  the  third  rule  jgiven  ia 
the  notes  to  Pordage  v.  Cole,  as  to  covenants  which  go  only  to  a  part  of 
the  consideration  on  both  sides,  and  a  breach  of  which  covenants  may 
be  paid  for  in  damages.  That,  however,  is  not  so:  money  due  and 
money  secured  by  a  bond  with  sureties  are  very  different  things.-  Look- 
ing at  the  whole  agreement,  I  am  of  opinion  that  the  giving  of  the  bond 
was  a  condition  precedent,  and  consequently  that  the  defendant  is  en- 
titled to  succeed  upon  this  demurrer. 

*^74.1  Cresswell,  J. — I  also  am  of  opinion  that  the  giving  *of  the 
-'  bond  was  a  condition  precedent  to  the  plaintiff's  right  to  enforce 
his  remedy  for  the  non-payment  of  the  5000i.  at  the  times  stipulated. 
The  essence  of  the  contract  is,  that  the  parties  shall  mutually  have 
remedies  for  the  breach  by  either  of-  any  of  the  covenants  therein.  It 
is  true  the  word  "  forthwith"  occurs  at  the  beginning  of  the  instrument. 
But,  when  once  you  arrive  at  the  conclusion  that  the  giving  of  the  bond 
is  a  condition  precedent,  that  gives  a  meaning  to  the  word  *'  forthwith." 
As  soon  as  the  bonds  are  given,  the  plaintiff  may  be  compelled  togo 
on ;  but  not  until  then.  It  is  evidently  used  in  a  very  vague  sense :  it 
is  applied  to  all  the  things  that  are  to  be  done  by  the  plaintiff;  and  they 
certainly  cannot  all  be  done  immediately.  I  feel  no  diflSculty  in  hold- 
ing it  to  have  been  the  plain  intention  of  the  parties  that  each  should 
have  the  security  of  the  bond  of  the  other  for  the  performance  of  all 
the  covenants.     I  think  our  judgment  must  be  for  the  defendant. 

Williams,  J. — I  also  am  of  opinion  that  the  defendant  is  entitled  to 
judgment  on  this  demurrer.  The  very  nature  of  the  covenants  shows 
that  they  are  not  independent  covenants. 

WiLLES,  J.,  concurred.  Judgment  for  the  defendant 


^g^g-|  *THE  GREAT  NORTHERN  RAILWAY  COMPANY,  Appel- 
^  lants ;  RIMELL,  Respondent.     June  10. 

A  parcel  was  delivered  to  a  porter  of  a  railwaj  oompaoy  at  the  station,  to  be  forwarded  from 
Gloacester  to  London,  after  the  way-bill  and  the  yard's  paroeUbook  had  been  made  up.  The 
parcel  was  placed  by  the  porter  in  the  usuar  receptacle,  a  locked  bo7  in  the  Inggage  Tatti  so^ 
entered  by  him  on  the  way-bill ;  bat  the  fact  of  his  having  so  placed  it  in  the  box  was  not 
commnnicated  to  the  guard.  After  several  intermediate  stoppages,  the  train  reached  lA)BdoBf 
when  the  parcel  was  missed : — 

Held,  no  evidence  for  the  jury  of  the  parcel  having  been  stolen  by. a  servant  of  the  oompany 

On  a  trial  in  the  county  court,  the  plaintiff  having  closed  his  ease,  it  was  submitted  by  the  sdro- 
cate  on  the  part  of  the  defendants  that  there  was  no  evidence  to  go  to  the  jury.  The  jadge 
deciding  that  there  was,  evidence  was  offered  on  the  pnrt  of  the  defendants,  and  a  verdict  wt3 
ultimately  found  for  the  plaintiff: — Held,  that  the  defendants  di4  not  by  calling  witnesses  pre- 
clude themselves  from  appealing  on  the  ground  that  the  judge  had  ruled  erroneously. 

Where  felony  is  set  up  as  an  answer  to  a  defence  under  the  carriers  act,  1]  G.  4  &  1  W.  4re.  6^ 
tho  question  of  negligence  becomes  immaterial. 

The  case  of  Butt  v.  The  Great  Western  Railway  Company,  11  C.  B.  140  (K.  G.  L.  B.  roL7S)i 
explained. 
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This  was  an ,  appeal  from  a  decision  of  the  judge  of  the  Gloucester- 
Bhire  County  Court, 

The  plaintiif  (Rimell)  claimed  39?.  9«.  for  the  loss  of  a  parcel  con- 
taining watches  of  that  value,  which  had  been  delivered  to  the  Great 
Northern  Railway  Company  by  the  plaintiff,  to  be  carried  by  them  from 
Gloucester  to  London,  and  which  were  alleged  to  have  been  lost  through 
their  carelessness  and  negligence. 

The  case  was  stated  by  the  judge  for  the  opinion  of  this  court  as  fol- 
lows : — 

"  The  following  evidence  was  given  at  the  trial  on  the  7th  of  Febru- 
ary, 1856.— 

"  Mr.  Helps,  for  the  defendants,  pleaded  not  guilty,  and  referred  to 
the  land  carriers  act,  11  G.  4  &  1  W.  4,  c.  68,  ss.  1,  2,  3,  4,  8. 

'^  Samuel  Rimell,  brother  to  plaintiff.  In  his  employment.  Recollected 
taking  a  parcel  to  the  station  at  Gloucester  for  Mr.  Lutiger,  on  the  18th 
of  January,  1855.  Delivered  it  to-  Bossom,  a  porter  at  the  Great 
Western  Railway,  who  signed  for  it ;  compared  the  address  on  the  par- 
eel  with  the  book  produced. 

^  Cross-examined.     The  book  was  filled  up  at  the  shop  ready  for  sig- 
nature.    It  was  about  8  o'clock  at  night  when  he  delivered  the  rn-^-rr^ 
parcel.     Gave  no  notice  of  the  contents,,  and  nothing  passed  *- 
except  the  delivery  of  the  parcel  and  the  signing  of  the  book. 

'^Re-examination.  The  direction  was,  'J.  H.  Lutiger,  Great  St. 
Helen's,  Bishopsgate  Street,  London.' 

'*  James  H.  Lutiger.  I  am  agent  for  the  Swiss  Watch  Manufactory, 
and  live  in  London.  I  received  a  letter  from  the  plaintiff,  stating  he 
had  forwarded  a  parcel  to  me  by  the  Great  Western  Railway ;  and  I 
have  the  letter.  I  never  received  that  parcel.  I  went  to  the  Great 
Western  Railway  station  at  Paddington,  and  saw  an  entry  of  the  parcel 
having  been  received  in  Gloucester ;  but  I  was  told  it  was  not  received 
in  London. 

"  Cross-examined.  I  saw  the  clerk  at  the  parcel-office.  I  did  not 
see  the  chief  inspector  of  police.  I  do  not  know  of  a  robbery  having 
been  advertised  in  the  papers.     They  promised  to  make  every  iiiquiry. 

"  Re-examined.  They  promised  to  inquire  where  it  had  been  left,  or 
if  lost.  I  received  the  letter  from  Rimell  on  the  19th,  and  inquired  at 
the  station  about  two  days  afterwards. 

*' George  Rimell,  plaintiff.  I  am  a  silversmith.  I  received  from 
Lutiger  between  the  11th  and  16th  of  January,  1855,  a  quantity  of 
goods,  in  value  about  1207.  I  selected  about  807.  worth,  and  returned 
the  rest  to  him.  They  were  packed  in  a  small  box,  with  partitions  for 
each  watch.  The  value  of  them  was  397.  9^.  The  value  of  the  box  is 
about  1«.  8<2. 

'^  Mr.  Carter  here  applied  to  introduce  the  box  into  the  particulars. 
Mr.  Helps  objected.     The  judge  ruled  against  it,  as  justice  did  not  re- 
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■ 
« 

quire  him  to  substitute  that  which  the  parties  did  not  come  there  to  try, 
to  save  a  verdict.     He  would  not  amend. 

^'Examination  continued.  I  wrote  the  same  day  to  Lutiger,  and 
^-,--,  received  a  letter  from  him,  that  he  had  not  *received  the  parcel. 
^  I  addressed  the  parcel  myself  with  the  full  address. 

"  Cross-examined.  I  made  up  the  parcel  myself.  I  either  addressed 
it  or  stood  by  when  it  was  addressed.  I  cannot  say  whether  I  was  in 
the  shop  when  my  brother  went  with  the  parcel.  I  know  he  took  it  to 
the  railway.  Several  days  after  the  parcel  was  lost,  I  went  to  Mr. 
Ashbee  at  the  station.  I  sent  to  the  station  as  soon  as  I  heard  the 
parcel  was  not  received ;  and,  some  time  after,  Mr.  GoUard,  the  chief 
inspector  of  police,  and  Mr.  Giles,  the  local  inspector,  called  at  my 
house,  and  represented  that  the  company  were  very  anxious  to  find  out 
if  they  had  been  robbed.  I  do  not  dispute  that  the  company  issued 
handbills  about  it.  When  I  was  asked,  I  gave  Mr.  Gollard  the  par- 
ticulars of  the  watches;  and  this. is  an  exact  copy  now  produced.  I 
wrote  letters  to  them  afterwards ;  and  Mr.  Gollard  said  he  had  found 
a  watch  with  my  name  on,  but  it  turned  out  it  was  not  one  of  the 
watches  lost.  I  have  no  doubt  I  told  them  the  way-bill  was  wrong.  I 
called  at  the  Great  Western  station  a  few  days  after  the  parcel  was  lost, 
and  went  into  Mr.  Ashbee  *s  private  office ;  and,  while  there,  Mr.  Helps 
came  in,  and  Ashbee  said,  <  Here's  Mr.  Rimell  has  lost  a  valuable  par- 
cel ;'  and  it  was  asked  what  it  was.  Mr.  Helps  asked  if  it  was  insured: 
and  Ashbee  said  <  No.'  They  then  walked  to  the  end  of  tl^e  o£Sce  from 
me ;  and  Mr.  Ashbee  said  to  Mr.  Helps  something  to  this  effect, — <  The 
worst  of  it  is,  something  is  wrong  as  to  the  way-bill."*  That  caused  me 
to  make  further  inquiry,  which  resulted  in  this  action  being  brought. 
I  also  gave  some  particulars  on  the  7th  of  March  to  Mr.  Potter,  one 
of  the  directors  of  the  company,,  to  the  effect  that  something  was  wrong 
in  the  way-bill.  [A  letter  written  to  Mr.  Potter  was  read.]  I  made 
inquiries  before  I  wrote  to  Mr.  Potter.  [A  letter  was  produced  by 
*^7ft1  ^^^'  Helps  for  the  witness  to  read,  dated  the  8th  of  *October, 
^  directed  to  Mr.  Ashbee,  wherein  it  wa^  stated  that  the  witness 
was  in  a  position  to  prove  beyond  doubt  that  the  parcel  was  stolen  by 
one  of  the  company's  servants.]  I  have  not  yet  had  the  chance  of 
proving  it.  I  believe  it  now,  unless  I  am  mistaken,  on  the  production 
of  the  books.  As  far  as  my  own  judgment  goes,  I  believe  the  parcel 
was  not  lost,  but  stolen.  The  charge  for  the  parcel  to  London  was  Set. 
I  think  the  parcel  was  sent  down  after  tea. 

«  John  Ashbee,  superintendent,  produced  the  parcel-book  and  way- 
bill for  the  night  mail  train  of  the  18th  of  January,  1855.  The  first 
entry  in  the  way-bill  relates  to  this  parcel.  The  office  porter  takes  the 
parcels  out  on  a  barrow,  and  delivers  them  to  a  guard,  and  calls  them 
over  to  see  if  they  are  all  correct,  and,  if  so,  checks  them  with  the 
way-bill.    The  guard's  book  and  the  way-bill  will  correspond,  if  correct. 
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The  parcels  are  checked  in  London  with  the  way-bill.  A  memorandum 
book  is  snpplied  by  the  company  to  the  guard.  The  way-bills  are  not 
made  out  in  the  same  way  now :  the  addresses  are  added,  and  there  has 
been  an  alteration  since ;  the  small  parcels  are  locked  in  a  bag :  the 
guard  has  no  key.  I  dare  say  that  is  in  consequence  of  repeated  losses. 
I  never,  heard  on  this  occasion,  instead  of  eleven  paroels  going  up,  there 
were  twelve.  I  heard  'of  a  parcel  coming  very  late  that  evening.  1 
camiot  say  whether  that  was  omitted  from  the  guard's  book»  [A  lea^ 
from  the  guard's  book  produced.]  The  number  received  on  the  bill  at 
Gloucester,  was,  eleven,  and,  on  the  guard's  book,  only  ten. 

«  Gross-examined.  On  receiving  information  of  the  parcel  being 
missing,  we  instantly  made  every  inquiry.-  The  parcel-book  produced, ' 
ftnd  corresponded  with  the  way-bill,  and  eleven  parcels  found  to  be 
going  that  night  to  London.  I  made  inquiries  about  the  eleventh  par- 
cel, and  found  it  came  in  late,  after  the  guard  had  received  *his  r^ef-iro 
parcels,  was  entered  on  the  way-bill  and  in  the  parcels-book,  and  *- 
was  duly  delivered  in  London.  I  know  Price,  the  guard.  I  never 
knew  him  to  lose  a  parcel.  No  suspicion  attached  to  him.  He  is  now 
in  the  company's  employ.  Bossom  has  been  in  the  company's  employ 
three  years,  and  is  so  still.  No  suspicion  attached  to  him.  Every  ex- 
ertion was  made  to  recover  the  parcel,  and  every  information  searched 
for  in  every  direction.  There  is  a  notice  stuck  up  in  the  parcels  office, 
nnder  the  11  G.  4  &  1  W.  4,  c.  68.  [Notice  produced.]  Had  the  parcel 
been  insured,  it  would  have  been  specially  taken  care  of;  but,  brought 
as  an  ordinary  parcel,  it  would  be  chucked  down  in  the  London  corner. 

"  Re-examined.  The  parcels  are  thrown  down.  They  are  not  left 
to  take  care  of  themselves.  There  is  always  som^  one  in  the  office, 
unless  the  door  is  locked :  the  clerk  or  porter  going  out  locks  the  door. 
These  are  the  instructions.  They  ought  not  to  leave  the  office  without 
locking  the  door :  they  would  not  do  so.  The  name  Lutiger  on  the  way- 
bill and  the  parcel-book  appear  in  different  handwritings.  There  are 
two  guards  by  the  mail-train.  They  lock  the  parcels  in  the  train  in 
which  they  ride, — in  the  adjoining  compartment.  One  guard,  the  chief 
guard,  has  charge  of  the  parcels,  and  receives  and  delivers  them  at  the 
different  stations,  as  he  goes  along  the  line. 

"  Thomas  Bossom.  In  the  employ  of  the  railway  company.  I  re- 
member receiving  the  parcel  from  the  plaintiff;  and  I  signed  a  receipt. 
I  made  the  entry  in  the  parcel-book.  I  remember  receiving  a  parcel 
from  Mr.  Smallridge's  clerk  very  late  in  the  evening,  addressed  to 
'BUxland.'  1  at  first  objected  to  forward  it;. but  I  did  so,  and  fetched 
the  way-bill  from  the  guard's  box,  and  entered  it  and  put  it  in  the  com- 
partment of  the  carriage  with  the  other  parcels.  The  guard  was  not 
there  at  ^  that  time.  By  the  box,  I  mean  a  box  in  the  pass-  r^ccon 
engers'  ^department  of  the  carriage.    I  did  not  see  the  guard.    I  ^ 
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had  no  opportunity  of  telling  him  of  the  parcel.  He  might  he  going  to 
the  Cheltenham  train,  to  see  after  the  parcels  from  Cheltenham. 

^^  Cross-examined.  I  have  received  parcels  for  some  years.  Small- 
ridge's  parcel  was  the  last  entered  on  the  way-bill  that  came  to  me  after 
I  had  delivered  to  the  guard  the  ten  parcels.  The  word  *  Lutiger'  on 
the  way-bill,  and  in  the  parcels-book,  is  in  my  handwriting.  I  delivered 
ten  parcels  to  Price,  and  we  went  over  them  together,  and  they  agreed 
as  stated  on  the  way-bill.  If  I  had  been  told  the  parcel  was  of  great 
value,  the  guard  could  have  taken  it  with  him  in  his  pocket,  or  in  the 
box  he  rides  in. 

^'  Re-examined.  The  guard  could  put  a  small  parcel  in  his  jacket 
pocket.  The  insured  and  uninsured  parcels  do  not  go  in  the  same  box. 
The  insured  parcels  go  in  the  same  box  with  the  guard,  and  the  others 
in  the  next  box.  I  believe  other  valuable  parcels  have  been  lost.  When 
Mr.  Smallridge's  parcel  arrived,  the  way-bill  was  in  the  guard's  box. 
I  unlocked  the  box,  and  took  out  the  way-bill.  I  took  it  to  the  office. 
There  I  entered  the  parcel.  Nobody  was  near  the  box  when  this  took 
place.  No  guard  or  other  person.  There  is  the  same  lock  to  one  box 
as  to  another.  Other  persons  have  keys  that  open  the  box.  Other 
persons  might  have  unlocked  the  box  as  well  as  me.  I  am  quite  sore  I 
locked  the  box  when  I  took  away  the  way-bill.  At  that  time,  a  Loose 
was  kept  by  one  Dale, — the  Wellington.  If  one  guard  went  there,  the 
other  would  remain  at  the  platform.  It  is  now  lately  the  practice  to 
put  on  the  way-bill  the  full  address  on  the  parcel.  I  believe  that  is  in 
consequence  of  the  loss  of  parcels. 

"  To  the  judge.  There  are  other  persons  who  have  access  to  the 
carriages.  A  good  many  workmen  in  the  company's  service,  who  repair 
^-^^l  carriages,  have  keys  which  *open  the  parcel-box;  and  passen- 
^  gers  also  have  keys, — that  is,  keys  of  the  boots  of  dog-carts  are 
similar ;  and  I  have  seen  passengers  open  the  carriages.  On  the  night 
the  parcel  was  lost,  there  were  three  porters  on  the  platform  who  had 
such  keys,  and  the  two  guards ;  and  that  would  be  the  case  all  along  the 
line.  Where  the  guard  keeps  his  parcels  is  like  a  passengers'  box ;  bnt 
passengers  do  not  ride  in  it. 

"  George  Blamford  proved  seeing  Bossom  take  Smallridge's  parcel 
to  the  train.     Could  not  see  if  either  of  the  guards  was  present. 

«  This  closed  the  plaintiff's  case :  whereupon  Mr.  Helps,  for  the  de- 
fendants, applied  to  the  judge  for  a  nonsuit.  Mr.  Helps  cited  the  cases 
of  Hinton  v.  Dibbin,  2  Q.  B.  663  (E.  C.  L.  R.  vol.  42),  Baxendale  r. 
Hart,  16  Jurist,  127,  and  Butt  v.  The  Great  Western  Railway  Com- 
pany, 11  C.  B.  140  (E.  C.  L.  R.  vol.  73) ;  and  contended,  that,  the 
parcel  not  being  declared,  it  was  not  a  question  of  negligence,  and  it 
was  clear  law,  that  even  gross  negligence  would  not  make  the  defend- 
ants liable ;  and,  in  order  to  make  the  defendants  liable  on  a  Telonions 
act  of  their  servants,  the  onus  to  prove  an  act  of  felony  rested  with  the 
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plaintiff;  that  there  was  no  evidence  beyond  the  receipt  of  the  parcel, 
and  its  non-arrival, — no  proof  of  any  felony  having  been  committed  by 
any  one  ;  still  less  by  any  one  of  the  defendants'  servants. 

"  The  judge  declined  to  nonsuit,  considering  there  was  some  evidence 
to  go  to  the  jury  of  the  loss  being  occasioned  by  the  felony  of  some  of 
the  company's  servants,  and  negligence  on  the  part  of  the  company. 

«  The  defendants  then  called  the  following  witnesses : — 

"  Joseph  CoUard.  Chief  inspector  of  police  of  the  Great  Western 
Railway.  In  consequence  of  the  loss  of  the  parcel,  I.  took  every  pos- 
sible means  to  trace  it. .  I  searched  the  houses  of  all  the  porters  at 
Gloucester  and  *Swindon  who  were  on  duty  that  night.  No  r^roo 
suspicion  rested  on  any  one  of  the  company's  servants  in  conse-  ^ 
quence  of  the  investigation.  I  had  no  reason  to  suspect  any  one.  I 
applied  to  the  guard,  and  took  a  leaf  from  his  book.  There  were 
losses  at  the  same  time  from  Swindon  and  other  places. 

"  Edward  Gayler.  Inspector  at  Gloucester.  I  assisted  Mr.  Collard 
at  Gloucester  in  making  inquiries  and  searching  houses.  No  suspicion 
attached  to  any  of  the  railway  servants. 

*<  John  Price.  Was  guard  on  the  evening  of  the  18th  of  January, 
1855.  I  remember  having  received  ten  parcels  from  Bossom ;  the  par- 
cel for  Lutiger  was  not  one  of  them.  After  the  train  had  started,  I 
found  eleven  parcels  entered  on  the  way-bill ;  but  I  only  received  ten ; 
vhich  I  reported  at  Paddington.  The  way-bill  shows  eleven  parcels. 
I  reported  at  Paddington  I  was  one  short.  I  haye  never  lost  a  parcel 
before  nor  since.  I  have  carried  hundreds  of  thousands  of  parcels.  I 
have  been  a  parcel  guard  from  two  months  after  my  employment.  I 
put  it  along  with  the  ordinary  parcels.  I  did  not  go  off  the  platform 
that  night  at  Gloucester. 

«•  Cross-examined.  I  received  ten  parcels.  I  never  found  out  there 
were  eleven  parcels  in.  I  knew  nothing  of  the  eleventh  parcel  being 
put  in.  There  were  eleven  parcels  in  the  way-bill ;  and  I  never  made 
out  the  eleventh.     I  have  had  no  orders  about  parcels  lately. 

« Re-examined.  Bossom  brought  me  the  barrow  with  the  parcels 
and  the  bill,  and  I  counted  ten  parcels.  As  soon  as  the  train  was  in 
motion,  I  saw  the  bill  had  been  moved,  and  I  took  it  up,  and  saw  an 
eleventh  parcel  had  been  entered.  I  noticed  in  my  book  ten  parcels 
received,  and  the  eleventh  in  the  bill.  I  could  not  then  count  the  par- 
cels, because  they  were  in  the  next  box. 

"  To  the  judge.     I  did  not  count  the  parcels  till  I  got  to  London.    I 
remember  I  had  only  received  ten  parcels.     *I  have  no  recollec-  ri^frQQ 
tion  of  this  particular  parcel.     When  we  receive  the  parcels,  we  *- 
only  count  them. 

"Thomas  Graham,  superintendent  of  the  western  district  of  the 
Great  Western  Railway,  resident  at  Bristol.  I  put  Collard  and  the 
other  parties  in  motion  immediately  on  hearing  of  the  loss.     The  result 
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of  the  investigation  did  not  throw  any  suspicion  on  either  of  the  com- 
pany's servants. 

<(  The  judge,  in  summing  up,  told  the  jury,  that,  to  entitle  the  plain- 
tiff to  a  verdict,  they  must  he  satisfied  of  hoth  of  two  facts, — ^Brst, 
that  a  felony  had  been  committed  with  the  parcel  in  question  by  some 
one  of  the  company's  servants, — and,  secondly,  that  such  felony  was 
caused  or  facilitated  by  the  negligence  of  the  company  or  their  ser- 
vants :  and  that,  if  they  were  satisfied  that  the  parcel  had  been  stolen 
by  some  one  of  the  company's  servants,  but  were  not  of  opinion  that 
such  felony  was  occasioned  or  facilitated  by  the  negligence  of  the  com- 
pany, or,  if  they  were  of  opinion  that  the  parcel  had  been  lost  by  the 
negligence  of  the  company,  but  were  not  satisfied  that  a  felony  had 
been  committed  by  some  one  of  the  company's  servants, — ^in  either  case 
the  defendants  were  entitled  to  their  verdict." 

The  jury  gave  their  verdict  for  the  plaintiff  for  the  full  amount 
claimed. 

The  defendants  appealed,  on  the  ground  that  there  was  no  case  for 
the  jury,  on  the  plaintiff's  evidence,  of  the  parcel  in  question  having 
been  stolen  by  the  defendants'  servants,  or  of  the  said  loss  by  theft 
having  been  facilitated  by  the  defendants'  negligence;  and  that  the 
plaintiff  should  have  been  nonsuited  at  the  close  of  his  case,  as  insisted 
on  by  the  defendants. 

Phtpsony  for  the  appellants,  was  stopped  by  [Jbbvis,  C.  J.,  who 
asked  where  was  the  evidence  that  any  felony  had  been  committed.] 
^cciA'}  *  Powell,  for  the  respondent. — This  is  not  a  case  in  which  the 
^  defendants  ought  to  have  been  allowed  to  appeal.  They  asked 
the  judge  to  nonsuit  the  plaintiff  at  the  trial ;  and,  on  his  declining  to 
do  so,  they  called  witnesses,  and  took  the  chance  of  a  verdict.  [JiSB- 
VIS,  0.  J. — The  complaint  is,  that  the  judge  left  the  case  to  the  jury, 
without  any  evidence  to  warrant  him  in  so  doing.]  The  parcel  having 
been  shown  to  have  reached  the  company's  hands  at  Gloucester,  and 
there  having  been  no  misdelivery  of  it  at  any  intermediate  station,  the 
irresistible  conclusion  is  that  it  was  stolen.  [Cresswbll,  J. — ^What 
evidence  was  there  to  justify  the  judge  or  the  jury  in  assuming  that 
there  had  been  no  misdelivery  of  the  parcel  at  any  intermediate  sta- 
tion ?]  If  there  had  been  any  such  misdelivery,  the  company  might 
have  shown  it.  The  prim&  facie  case  made  out  on  the  part  of  the 
plaintiff  was  suflScient  to  call  upon  them  to  do  so.  That  the  parcel  was 
placed  in  the  parcel  box  by  Bossom,  the  porter,  is  clear, — ^though  it 
must  be  conceded  that  there  is  no  ground  for  charging  him  with  having 
stolen  it.  Then,  there  was  at  all  events  9ome  evidence  that  the  parcel 
could  not  have  been  stolen  by  a  stranger.  None  but  the  servants  of 
the  company  had  access  to  the  box  in  which  it  was  placed :  and  the 
presumption  is  that  the  box  was  opened  in  the  ordinary  way  by  means 
of  a  key. 
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Jervis,  C;  J-— ^I  am  of  opinion  that  the  judge  of  the  county  court 
erred  in  two  respects.  He  tells  them,  that,  to  entitle  the  plaintiff  to  a 
verdict,  they  must  be  satisfied  of  both  of  two  facts, — ^that  a  felony  had 
been  committed  with  the  parcel  in  question  by  some  one  of  the  company's 
servants,— and  that  such  felony  was  caused  or  facilitated  by  the  negli- 
gence of  the  company  or  their  servants :  and  that,  if  they  were  satisfied 
that  the  parcel  had  been  stolen  by  some  one.  of  the  company's  servants, 
^'but  were  not  of  opinion  that  such  felony  was  occasioned  or  r^rcoc 
facilitated  by  the  negligence  of  the  company,  or,  if  they  were  of  ^ 
opinion  that  the  parcel  had  been  lost  by  the  negligence  of  the  company, 
bat  were  not  satisfied  that  a  felony  had  been  committed  by  some  one 
of  the  company's  servants, — ^in  either  case  the  defendants  were  entitled 
to  their  verdict.  I  think  the  judge  was  wrong  in  leaving  the  first  ques- 
tion to  the  jury,  because  there  was  in  my  opinion  no  evidence  whatever 
for  them  that  any  felony  had  been  committed  by  any  one  of  the  com- 
pany's servants.  In  truth,  unless  the  courts  in  cases  of  this  sort  take 
upon  themselves  the  duty  of  deciding,  the  statute  which  was  intended 
for  the  protection  of  the  carrier,  will  become  a  dead  letter :  for,  juries 
always  will  find  felony  as  against  a  company.  I  think  it  is  the  duty  of 
the  presiding  judge  to  withdraw  the  question  altogether  from  the  jury, 
and  not  to  allow  them  an  opportunity  of  finding  in  favour  of  the  plain- 
tiff in  defiance  of  all  evidence.  I  therefore  think  the  judge  of  the 
county  court  in  this  case  was  wrong  in  leaving  it  to  the  jury  at  all,  and 
that  he  ought  at  once  to  have  directed  a  nonsuit.  Further,  I  think  the 
judge  has  altogether  misconceived  the  decision  of  this  court  in  the  case 
of  Butt  V.  The  Ghreat  Western  Railway  Company,  11  C.  B.  140  (E.  C. 
L.  K.  vol.  73),  because,  when  the  defendants  set  up  a  defence  under  the 
statute,  negligence  has  nothing  to  do  with  the  question.  The  rule  is 
this,«*under  the  statute,  felony  by  a  serrant  is  a  sufficient  answer  to 
the  defence  set  up  by  the  carrier,  and  negligence  has  nothing  to  do 
with  it;  and,  on  the  other  hand,  under  the  carriers  notice,  negligence 
is  the  sole  question,  felony  is  immaterial.  Under  the  statute,  felony  is 
an  answer ;  under  the  notice,  negligence.  That  is  the  effect  of  Butt  v. 
The  Great  Western  Railway  Company,  which  was  a  case  of  felony  per- 
mitted or  occasioned  by  the  negligence  of  *the  defendants.  I  r^c^o/* 
think  therefore  the  appeal  must  be  allowed.  ^ 

Cbesswsll,  J. — I  am  of  the  same  opinion.  The  statute  gives  pro- 
tection to  the  carrier,  unless  the  loss  has  occurred  by  means  of  felony 
on  the  part  of  the  carrier's  servants.  But  there  must  be  reasonable 
evidence  to  satisfy  the  mind  of  the  court  and  jury  that  the  parcel  was 
so  lost.  Mr.  Powell  has  urged  thai  the  porter  Bossom  was  mainly 
instrumental  in  putting  the  parcel  in  question  into  the  box  of  the  lug- 
gage van :  but  he  very  properly  admits  that  there  is  no  reason  for  think- 
ing that  it  was  stolen  by  him.  There  is  not  a  scintilla  of  evidence  of  a 
loss  by  the  felony  of  any  one. 
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Williams,  J. — I  entirely  concur  with  the  Lord  Chief  Justice.  The 
whole  value  of  the  statute  will  be  destroyed  by  the  courts  of  law,  if  evi- 
dence like  this  is  to  be  allowed  to  go  to  the  jury  as  establishing  a  case 
of  felony.' 

WiLLES,  J. — I  am  of  the  same  opinion.  This  is  a  gross  abuse  of  the 
rule  as  to  circumstantial  evidence.  There  was  no  evidence  whatever  of 
felony  by  any  servant  of  .the  company.  I  am  glad  the  Lord  Chief 
Justice  has  explained  the  case  of  Butt  v.  The  Great  Western  R&ilvaj 
Company  ;  for,  in  the  modern  text-books,(a)  it  is  cited  as  a  case  upon 
the  statute,  which  in  truth  it  has  nothing  whatever  to  do  with. 

Judgment  of  nonsuit 

(a)  See  Chitty  and  Temple  on  the  Law  of  Carriers,  pp.  56, 139. 
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Tho  17th  section  of  the  Statute  of  Frands,  29  0.  2,  e.  3,  and  the  7th  section  of  Lord  Tenterdcs'i 
Act,  9  G.  4,  c  14,  are  to  be  read  together. 

A  contract  for  the  sale  of  goods  of  the  valoe  of  102.  or  upwards,  is  not  the  less  within  the  litk 
section  of  the  Statute  of  Frauds  because  it  also  embraces  something  to  which  the  statute  does 
not  extend. 

Therefore,  where  it  was  agreed  by  parol,  between  A.  and  B.,  that  A.  should  sell  B.  a  mare  sad 
foal,  and  should  at  his  own  expense  keep  them  until  a  certain  day,  and  that  A.  should  alfo 
for  a  given  time  keep  and  feed  a  mare  and  foal  belonging  to  B.,  and  that  in  eonsideratioo  of 
all  this,  B.  should  fetch  away  A.'s  mare  and  foal  on  the  day  named,  and  pay  him  302.  :--HeM, 
that  this,  BO  far  as  it  related  to  the  sale  of  A.'s  mare  and  foal,  was  a  contract  within  the  17tK 
section  of  the  Statute  of  Frauds,  and  void  for  want  of  writing, — no  point  baring  been  made  aft 
the  trial  as  to  the  value, 

Thb  declaration  stated,  that,  on  the  28th  of  June,  1855,  in  con- 
sideration that  the  plaintiff  bargained  with  the  defendant  to  sell,  and 
then  sold  to  him,  a  certain  mare  and  foal,  and  that  the  plaintiff  would, 
at  his  own  expense,  keep  and  feed  the  said  mare  and  foal  for  a  certain 
time,  to  wit,  until  Michaelmas  then  next  ensuing,  and  that  the  plaintiff 
would,  at  his  own  expense,  maintain,  feed,  and  keep  a  certain  other 
mare  and  foal,  belonging  to  the  defendant j  for  and  during  the  period  of 
six  weeks,  tJte  defendant  agreed  to  purchase  from  the  plaintiff  tiie  mare 
and  foal  first  mentioned,  and  to  fetch  the  same  away  from  the  plaintiffs 
at  Michaelmas  aforesaid,  and  pay  to  the  plaintiff  the  sum  of  30/.  The 
declaration  then  contained  a  general  averment  of  performance  by  the 
plaintiff,  and  that  all  things  had  happened  to  entitle  the  plaintiff  to  have 
the  contract  performed  on  the  defendant's  part;  and  assigned  for 
breach,  that  the  defendant  did  not  nor  would  fetch  away  the  mare  and 
foal  so  agreed  to  be  purchased  and  fetched  away,  or  either  of  them,  or 
pay  the  plaintiff  the  said  sum  of  302., — concluding  with  an  averment 
of  special  damage. 

The  cause  was  tried  before  Jervis,  0.  J.,  at  the  last  Spring  Afisiiea 
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for  Norfolk.  The  plaintiff  having  proved  the  agreement  as  alleged  iu 
the  declaration,  and  its  performance  on  his  part,  and  breach  on  the 
part  of  the  defendant,  it  was  objected,  on  the  part  of  the  latter,  that 
*there  was  no  note  of  the  contract  in  writing,  as  required  by  the  r^rQo 
17th  section  of  the  statute  of  frauds.  For  the  plaintiff  it  was  *■ 
insisted,  that  the  case  was  not  within>the  statute  at  all,  inasmuch  as  the 
contract  was  not  for  the  sale  of  goods  only,  but  for  that  and  something 
more ;  and  that,  at  all  events,  the  case  was  taken  out  of  the  statute  by 
reason  of  the  part  performance,  viz.  the  reception  of  the  grass  eaten 
by  the  defendant's  mare  and  foal. 

His  Lordship  ruled  that  the  contract  was  within  the  17th  section,  and 
accordingly'nonsuited  the  plaintiff,  reserving  him  leave  to  move  to  enter 
a  verdict  for  302.,  if  the  court  should  think  his  ruling  wrong. 

O'Malley,  in  Easter  Term,  obtained  a  rule  ni&i  for  that  purpose. 

Byles,  Serjt.,  now  showed  cause. — The  nonsuit  was  right.  This  was 
a  contract  for  the  sale  by  the  plaintiff  to  the  defendant  of  a  mare  and 
foal,  which  the  plaintiff  was  to  keep  for  the  defendant  until  the  ensuing 
Michaelmas, — the  contract  having  been  made  on  the  28th  of  June.  It 
was  part  of  the  contract  that  the  plaintiff  should  also  keep  for  the 
defendant  another  mare  and  foal  (the  property  of  the  defendant)  for  six 
weeks.  And  for  the  whole  of  this  the  defendant  agreed  to  pay  the 
plaintiff  SOZ.  So  far  as  regards  the  %ale  of  the  mare  and  foal,  that 
clearly  is  within  the  statute  of  frauds.  [Crowdbr,  J. — There  was  no 
specific  sum  fixed  as  the  price  of  the  mare  and  foal  ?]  No.  The  30Z. 
was  the  consideration  for  the  whole.  [Jbrvis,  C.  J. — No  point  was 
made  at  the  trjal  as  to  the  value.]  The  17th  section  of  the  29  Gar.  2, 
c.  3,  enacts  that  <<  no  contract  for  the  sale  of  any  goods,  wares,  and 
merchandises  for  the  price  of  102.  sterling  or  upwards,  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  r^croq 
*<oM,  and  actually  receive  the  same,  or  give  something  in  earnest  ^ 
to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  by  such  contract,  or  their  agents  thereunto,  lawfully 
authorized."  The  agistment  of  the  defendant's  mare  and  foal  was  not 
within  the  statute.  But  a  contract  may  be  within  the  statute,  though 
the  statute  does  not  apply  to  the  whole  of  it :  Mayfield  v.  Wadsley,  3  B: 
4  C.  357  (E.  0.  L.  R.  vol.  10),  6  D.  &  R.  224  (E.  0.  L.  R.  vol.  16) ; 
Mechelen  v.  Wallace,  7  Ad.  &  E.  49  (E.  C.  L.  R.  vol.  34),  2  N.  &  P. 
224.  It  may  be  sought  to  take  the  case  out  of  the  statute  by  suggest- 
ing that  the  allowing  the  mare  and  foal  to  remain  in  the  possession  of 
the  vendor,  made  him  liable  to  the  vendee,  and  so  there  was  a  sufficient 
delivery  and  acceptance.  That  was  first  attempted  in  the  case  of 
Tempest  v.  Fitzgerald,  8  B.  &  Aid.  680  (E.  C.  L.  R.  vol.  5).  There, 
A.  agreed  to  purchase  a  horse  of  B.  for  ready  money,  and  to  take  him 
itithin  a  time  agreed  upon. .   About  the  expiration  of  that  time,  A.  rode 
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« 
the  horse^  and  gave  directions  as  to  its  treatment,  &c.,  bat  requested 
that  it  might  remain  in  B/s  possession  for  a  farther  time,  at  the  expi- 
ration of  which  he  promised  to  fetch  it  away  and  pay  the  price :  to  this 
B.  assented.  The  horse  having  died  before  A.  paid  the  price  or  took 
it  away, — ^it  was  held  that  there  was  no  acceptance  of  the  horse  within 
the  meaning  of  the  statute  of  frauds.  Hohroyd,  J.,  there  says :  "  The 
object  of  the  statute  of  frauds  was,  to  remove  all  doubts  as  to  the  com- 
pletion of  the  bargain,  and  it  therefore  requires  some  clear  and  umequi- 
vocal  acts  to  be  done  in  order  to  show  that  the  thing  had  ceased  to  be 
in  fieri.  Those  acts  ate,  either  that  the  buyer  shall  accept  part  of  the 
goods  sold,  and  receive  the  same,  or  give  something  in  earnest  or  in 
part  payment,  or  that  the  contract  be  reduced  to  writing.  These  are 
all  acts  that  clearly  and  unequivocally  show  that  the  bargain  is  executed. 


* 
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It  is  said  that  the  riding  of  the  horse  by  the  *defendant  on  the 


20th  of  September,  and  the  directions  then  given,  may  b«  con- 
sidered as  acts  of  ownership,  and  were,  therefore,  evidence  of  m 
acceptance  of  the  horse ;  but,  at  that  time,  the  defendant  had  no  right 
to  take  away  the  horse ;  for,  admitting,  for  the  sake  of  the  argument, 
that  the  property  had  been  changed,  still  there  is  no  evidence  to  show 
that  Tempest  had  ever  parted  with  the  possession  or  control,  and,  if  he 
had  not,  he  had  at  all  events  a  lien  for  the  price,  and  the  defeudant 
could  not  be  justified  in  taking  it  away  until  the  price  were  paid." 
[WiLLBS,  J. — The  riding  of  the  horse  by  the  buyer  took  place  before 
the  day  for  the  completion  of  the  bargain.]  The  ground  of  the  decision 
was,  that  there  can  be  no  delivery  or  acceptance,  unlesa  the  vendor*8 
lien  for  the  price  is  gone.  Acceptance  alone  will  not  do  ;  there  must  be 
a  complete  delivery.  Holmes  v.  Hoskins,  9  Exch.  753,t  as  to  this 
point,  is  exactly  like  the  present  case.  There,  the  defendant  verbally 
agreed  to  purchase  of  the  plaintiff  some  cattle  then  in  his  field :  after 
the  bargain  was  concluded,  the  defendant  felt  in  his  pocket  for  his  check- 
book, in  order  to  pay  for  the  cattle,  but,  finding  he  had  not  got  it,  he 
told  the  plaintiff  to  come  to  his  house  in  the  evening  for  the  money:  it 
was  agreed  that  the  cattle  should  remain  in  the  plaintiff's  field  for  afev 
days,  and  that  the  defendant  should  feed  them  with  the  plaintiff's  A^t 
which  waj9  accordingly  done :  and  it  was  held  that  there  was  no  evidence  of 
«n  acceptance  of  the  cattle  to  satisfy  the  statute  of  frauds.  Parke,  B., 
there  says :  <<  In  order  to  satisfy  the  statute,  there  must  be  an  acceptance, 
and  an  actual  or  constructive  delivery.  Now,  in  this  case,  there  was  no 
actual  delivery ;  and  therefore,  to  entitle  the  plaintiff  to  recover,  there  must 
be  such  a  dealing  with  the  cattle  by  the  defendant  as  owners  that  the  plain- 
tiff would  lose  his  lien.  But  it  is  clear  that  the  plaintiff  never  meant  to 
part  with  the  cattle  until  the  price  was  paid;  and  there  is  no  ground  for 
*^Qn  *^i^^^^^8  ^^^^  *^®  mere  giving  permission  to  feed  the  cattle 
^  -'  changed  the  possession.  In  the  case  of  Tempest  v.  Fitzgerald,  3 
B.  &  Aid.  680  (E.  C.  L.  R.  vol.  6),  the  jury  found  that  the  defendant, 
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by  riding  the  horse,  and  giving  directions  respecting  its  future  treat- 
ment, exercised  an  act  of  owjaership  over  it ;  hut  the  court  held  that 
there  was  no  acceptance,  since,  bj  the  terms  of  the  contract,  the  de* 
fendant  had  no  right  of  property  in  the  horse  until  the  price  was  paid^ 
and  therefore  he  could  not  ezercisie  any  right  of  ownership."  So,  in 
Bill  V.  Bament,  9  M.  &  W.  86,  41,t  Parke,  B.,  says,—"  To  take  the 
case  out  of  the  17th  section,  there  must  be  both  delivery  and  acceptance  ; 
and  the  question  is  whether  they  have  been  proved  in  the  present  case. 
I  think  they  have  not.  I  agree  that  there  was  evidence  for  the  jury  of 
acceptance,^  or,  rather,  of  intended  acceptance.  The  direction  to  mark 
the  goods  was  evidence  to  go  to  the  jury  quo  animo  the  defendant  took 
possession  of  them :  so  also  the  receipt  was  some  evidence  of  an  accept-^ 
ance.  But  there  must  also  be  a  delivery ;  and,  to  constitute  that,  the 
possession  must  have  .been  parted  with  by  the  owner,  %o  as  to  deprive 
him  of  the  right  of  lien.'*  In  the  present  case,  there  clearly  was  no 
delivery ;  the  delivery  and  the  payment  of  the  price  were  to  be  simul- 
taneous acts,  and  were  mutually  conditions  precedent.  The  true  test  is 
that  put  by  Parke,  B., — was  there  a  delivery,  vesting  the  property  and 
the  right  of  possession  in  the  vendee,  free  from  any  claim  of  lien  on  the 
part  of  the  vendor  ?  That  is  the  only  sort  of  delivery  the  statute  of 
frauds  recognises.  [Williams,  J. — The  feeding  was  not  part  of  the 
original  bargain  in  Holmes  v.  Hoskins.]  No:  it  was  a  term  added 
afterwards,  which  makes  the  case  all  the  stronger  in  favour  of  the  pre- 
sent argument.  The  agistment  of  the  defendant's  mare  and  foal  was  no 
part  of  the  thing  sold.  There  was  not  even  a  valid  contract  for  the  eat- 
age  (^  the  grass:  and,  if  there  had  been,  *  there  was  no  single  r^ccqo 
blade  of  grass  sold  or  delivered.  There  is  no  difference  in  this  *- 
respect  between  the  4th  and  the  17th  sections. 

O'Malley  and  Couch,  in  support  of  the  rule. — The  court  will  not  be 
astute  to  defeat  the  real  justice  of  the  case.  The  contract  was  this :  the 
defendant  agrees  to  buy  of  the  plaintiff  a  mare  and  foal,  which  were  to 
be  kept  by  the  plaintiff  until  a  given  day.;  and  the  plaintiff  was  further 
to  keep  a  mare  and  foal  belonging  to  the  defendant  for  six  weeks :  and 
for  the  whole  of  this  the  defendant  was  to  pay' the  plaintiff  80Z.  There 
is  nothing  on  the  face  of  the  contract  to  show  the.  price  agreed  on  for 
the  one  or  the  other  part  of  the  contract ;  and  the  17th  section  of  the 
statute  of  frauds  does  not  apply  unless  the  contract  on  the  face  of  it 
relates  to  goods  of  the  price  of  lOZ.  or  upwards.  The  cases  relied  on 
for  tire  defendant  were  decided  on  the  4th  section,  between  which  and 
the  17th  there  is  a  manifest  distinction.  The  4th  section  enacts  that  ^^  no 
action  shall  be  brought  whereby  to  charge  any  person  upon  any  contract 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  there 
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unto  by  him  lawfully  authorized."     There  is  no  limit  of  price  or  any- 
thing else :  it  is  an  absolute  prohibition.    If  a  contract  be  for  the  sale  of 
an  interest  in  or  concerning  lands  of  the  value  of  Is.  $Jid  of  goods  of 
the  value  of  l(t02.,  the  prohibition  of  s.  4  is  absolute.     This  contract, 
however,  clearly  is  not  within  the  statute.    [Williams,  J. — It  is  difScuIt 
to  say,  that,  upon  the  face  of  this  contract,  the  mare  and  foal  were  sold 
at  the  price  of  lOZ.     If  they  were  sold  at  the  price  of  10?.,  it  seems  to 
me  to  be  impossible  to  escape  from  the  words  of  the  statute.     [Jervb, 
^-QQ-i  *C.  J. — The  delivery  was  to  take  place  at  a  future  day;  and 
-*  then  the  7th  section  of  Lord  Tenterden's  Act,  9  G-  4,  c.  14, 
substitutes  value  for  price.']     No  suggestion  of  that  sort  was  made  at 
the  irial.     [Jbrvis,  C.  J. — It  is  enough  that  it  suggests  itself  now. 
Suppose  the  foal  which  the  plaintiff  agreed  to  sell  died  before  Michael- 
mas,, whose  would   have  been  the   loss  ?]     The  defendant's,  clearly. 
[Jbrvis,  C.  J. — Clearly  not.]    At  all  events,  there  has  been  a  sufficient 
delivery  and  acceptance, — an  acceptance  of  a  portion  of  the  matter 
contracted  for,  so  as  to  take  the  case  out  of  the  statute.    -The  case  is 
not  strictly  within  the  words  of  the  statute  at  all :  they  apply  more 
properly  to  a  sale  of  goods  only,  unaccompanied  by  anything  else.    K 
the  first  part  of  s.  17  is  extended  to  something  besides  goods,  the  same 
construction  must  be  given  to  the  same  words  in  the  second  part.   Here, 
the  defendant  has  had  the  benefit  of  the  six  weeks'  agistment  of  his 
mare  and  foal.     [Jbrvis,  C.  J. — Could  not  the  plaintiff  sue  him  for 
that,  upon  the  principle  suggested  by  Bayley,  B.,  in  Wood  v.  Benson, 
2  C.  &  J.  94  ?t(a)    Williams,  J. — Bayley,  B.,  suggests  the  same  thmg 
in  The  Earl  of  Falmouth  v.  Thomas,  1  C.  &  M.  89,  lOl.f    Byk$y  Serjt., 
observed  that  the  particulars  confined  the  claim  to  the  plaintiff's  mare 
and  foal.]     In  Scott  v.  The  Eastern  Counties  Railway  Company,  12 
M.  &  W.  33,t  it  was  held,  that,  where  an  order  is  given  for  goods,  some 
of  which  are  ready-made  at  the  time  of  the  contract,  and  the  rest  are 
to  be  manufactured  according  to  order,  and  the  goods  which  are  ready- 
made  are  afterwards  delivered  and  paid  for,  the  acceptance  of  them  is 
a  part  acceptance  of  the  whole  to  satisfy  the  provisions  of  the  statate 
of  frauds,  *29  Car.  2,  c.  3,  s.  17,  and  the  9  G.  4,  c.  14,  s.  7,  as 
the  whole  foirms  one  entire  contract.  Alderson,  B.,  there  observes, 
— «  If  I  make  a  contract  for  goods  already  made,  and  goods  to  be  made, 
and  I  accept  the  goods  made,  it  shows  that  I  made  the  contract ;  which 
is  what  the  act  means.  "(6)     [-Byte*,  Serjt. — Lord  Abinger's  judgment 
in  that  case  is  important,  as  showing  that  the  two  statutes  are  to  be 
read  together.     He  says :  «  The  two  statutes  that  have  been  referred 
to  must  be  construed  as  incorporated  together ;  and  then  it  is  plain, 

« 

(a)  "  It  by  no  meftna  followB,  that,  beoaase  joa  cannot  sustain  a  oontraot  in  the  whole*  yw 
eannot  enstaln  it  in  part,  provided  yonr  deolaration  be  eo  framed  as  to  meet  the  pro^'  of  that  pert 
of  the  oontraot  which  is  good." 

(6)  See  Emott «.  Thomas,  8  M.  A  W.  ITO.f 
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that,  where  an  order  for  goods  made,  and  for  others  to  be  made,  forms 
one  entire  contract,  Acceptance  of  the  former  goods  will  take  the  case 
out  of  the  statute  as  regards  the  latter  also/']  It  is  by  no  means  clear 
that  this  contract  is  within  the  17th  section  at  all ;  and  the  court  will 
Dot  be  disposed  to  enlarge  the  construction  of  its  language,  especially 
as  the  propriety  of  repealing  it  altogether  is  now  under  the  considera- 
tion of  the  legislature.  The  cases  upon  the  4th  section  cited  on  the 
other  side,  do  not  bear  out  the  construction  contended  for.  Mayfield 
V.  Wadsley,  3  B.  &  C.  367  (E.  C.  L.  R.  vol.  10),  6  D.  &  R.  224  (E.  C. 
L.  R.  vol.  16),  does  not  touch  this  question :  and  in  Mechelen  v.  Wal- 
lace, 7  Ad.  &  E.  49  (E.  0.  L.  R.  vol.'  34),  2  N.  &  P.  224,  there  was  no 
hiring  of  the  furniture  apart  from  the  house :  the  hiring  was  of  the 
house,  the  furniture  being  merely  accessory.  A  contract  for  agistment 
is  not  a  contract  for  an  interest  in  land :  Jones  v.  Flint,  10  A.  &  E. 
753  (E.  C.  L.  R.  vol.  37),  2  P.  &  D.  594.  The  land  where  the  mare 
and  foal  were  agisted  was  in  the  possession  of  the  plaintiff:  besides, 
there  was  no  agreement  that  they  should  be  agisted  on  any  particular 
spot.  The  distinction  between  Tempest  v.  Fitzgerald  and  Holmes  v. 
Hoskins  and  the  present  case,  is,  that  here  the  keep  of  the  mare  and 
foal  formed  part,  and  a  material  part,  of  the  contract. 

*Jervis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  dis-  r^rnr 
charged.  It  is  now  well  settled  that  the  17th  section  of  the  stat-  *- 
nte  of  frauds,  29  Car.  2,  c.  3,  and  the  7th  section  of  Lord  Tenterden's 
act,  9  G.  4,  c.  14,  are  to  be  read  together.  Now,  the  last-mentioned 
enactment  provides  that  the  17th  section  of  the  former  act  shall  extend 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  lOZ.  sterling  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered  at 
some  future  time,  &c.  The  effect  of  that  enactment,  therefore,  is,  to 
substitute  ^^  value"  for  '^  price"  in  the  former  statute,  and  to  adopt  an 
uniform  rule  in  all  cases.  The  17th  section  of  the  statute  of  frauds 
must  consequently  now  be  read  thus, — "  No  contract  for  the  sale  of  any 
goods,  wares,  and  merchandises,  of  the  vahie  of  102.  sterling  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same,  or  give  something  in  earn- 
est to  bind  the  bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorized."  This  is  the  case  of  a  contract  for  the  sale  of  goods  above 
the  value  of  lOZ. ;  for,  we  are  entitled  to  look  dehors  the  contract  for 
the  purpose  of  ascertaining  the  value.  It  is  not  the  less  a  contract  for 
the  sale  of  goods  of  the  value  of  lOL  or  upwards,  because  it  is  also  a 
contract  for  something  more,  viz.  the  eatage  of  the  plaintiff's  mare  and 
foal  until  Michaelmas,  and  of  the  defendant's  mare  and  foal  for  a  period 
of  six  weeks ;  and  there  is  no  memorandum  in  writing.  Prim&  facie, 
therefore,  the  case  is  within  the  statute,  the  principal  subject-matter  of 
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the  contract  being  the  sale  of  the  mare  and  foal  by  the  plaintiff  to  the 
defendant,  and  the  rest  being  ancillary  only.  I  therefore  think,  that  this 
being  a  contract  partly  for  tne  sale  of  goods  of  the  value  of  lOZ.  and 
*5961  ^P^*^'^^'  ^^  *falls  within  the  statute,  and  cannot  be  enforced  as  a 

-'  contract.  Then,  has  there  been  an  acceptance  to  take  the  case 
out  of  the  statute  ?  I  think  not :  there  has  been  no  acceptance  by  the 
defendant  of  the  plaintiff's  mare  and  foal.  And  there  is  no  injustice  in 
tliis ;  for,  the  plaintiff  may  still  recover  for  the  price  of  the  agistmeDt 
of  the  defendant's  mare  and  foal.  Mr.  Cottchy  indeed,  suggests  that  the 
plaintiff  would  probably  not  have  agisted  the  defendant's  mare  and  foal, 
or  would  not  have  agisted  them  at  the  price,  but  for  the  agreement  on 
the  defendant's  part  to  buy  his  mare  and  foal,  and  therefore  that  this  is 
not  the  fair  result.  But  that  is  a  sort  of  thing  that  occurs  daily.  I  agree 
to  let  a  man  a  house  on  lease  for  ten  years :  he  enters  and  occupies  for 
a  year,  when  I  sue  him  for  use  and  occupation.  What  answer  would  it 
be  for  him  to  say, — ^^  I  would  not  have  entered  into  possession  at  all, 
but  for  the  agreement  to  grant  me  a  lease?"  Although  he  has  by  his 
own  laches  failed  to  get  all  he  bargained  for,  he  must,  nevertheless,  pay 
for  what  he  has  had.  I  think  the  suggestion  thrown  out  by  Bayley,  B., 
in  some  of  the  cases, — that,  where  the  contract  cannot  be  enforced  be- 
cause in  part  a  contract  for  the  sale  of  goods  of  the  value  of  lOL  or 
upwards,  and  not  in  writing,  the  plaintiff  may  still  recover  on  a  quantum 
meruit  for  that  part  which  is  not  within  the  statute, — ogives  the  true 
solution, 

Williams,  J. — I  am  of  the  same  opinion.  It  is  admitted  that  this  is 
a  contract  for  the  sale  of  goods  of  the  value  of  102.  or  upwards.  The 
contract,  under  which  the  defendant  was  to  pay  the  plaintiff  30/.,  besides 
the  sale  of  goods,  included  something  which  perhaps  was  not  within  the 
statute  of  frauds.  But,  the  price  being  indivisible,  the  contract  is  indi- 
visible also,  and  therefore  it  is  declared  on  as  an  entire  contract,  and  does 
^^Q71  ^^^  ^^^^  within  the  cases  of  divisible  contracts  contemplated  *by 

*'  Bayley,  B.,  in  the  oases  alluded  to.  The  unity  of  price  makes  it  an 
entire  contract.  That  being  so,  the  cases  referred  to  as  to  the  4th  sec- 
tion are  conclusive  in  this  respect  as  to  the  construction  of  the  17th  sec- 
tion :  and  this  contract,  being  entire,  cannot  be  enforced,  because  it  is  a 
contract  for  the  sale  of  goods  of  the  value  of  101.  or  upwards,  and  is 
not  brought  within  any  of  the  exceptions  in  the  statute.  It  is  clear 
there  was  no  earnest,  no  part  payment,  and  no  memorandum  in  writing; 
and  the  only  question  is,  whether  there  has  been  an  acceptance  or  re- 
ceipt of  part  of  the  goods  so  sold,  so  as  to  bring  the  case  within  the 
remaining  branch  of  the  exception.  It  seems  to  me  to  be  utterly  im- 
possible by  any  latitude  of  construction  to  say  that  the  buyer  has 
accepted  part  of  the  good  so  sold ;  and  therefore  I  think  the  contract 
must  be  disallowed  altogether.  I  agree,  however,  with  my  Lord  Chief 
Justice  in  thinking,  that,  although  the  plaintiff  is  not  in  a  condition  to 
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enforce  i}d%  contract,  he  may  still  enforce  the  contract  which  the  law 
vill  imply  from  the  defendant's  enjoyment  of  that  part  of  it  to  which 
the  statute  of  fraads  does  not  apply. 

Crowdee,  J.^— I  am  of  the  same  opinion.  The  first  question  is 
whether  this  is  a  contract  within  the  statute  of  frauds.  It  is  one  entire 
contract  for  80/.  as  the  price  of  a  mare  and  foal  and  the  agistment  •f 
those  and  of  another  mare  and  foal.  It  was  said,  that,  as  there  was  no 
fixed  price  of  lOZ.  or  upwards  for  the  mare  and  foal,  the  case  was  not 
within  the  statute.  But,  reading,  as  we  are  hound  to  do,  the  7th  section 
of  the  9  6.  4,  c.  14,  with  the  17th  section  of  the  statute  of  frauds,  the 
question  is  whether  this  is  not  a  contract  for  the  sale  of  goods  of  the 
value  of  102.  or  upwards.  It  was  admitted  upon  the  argument,  indeed  it 
could  not  he  disputed,  that  the  sale  of  the  mare  and  foal  was  the  principal 
sabject-matter  "^of  the  agreement ;  and  the  only  question  is,  whether  ^^  .qV. 
the  addition  of  the  other  matter  took  it  out  of  the  statute.  It  '- 
appears  to  me  that  the  contract  clearly  comes  within  the  words  of  the 
statute.  It  is  an  entire  contract,  and  one  which  cannot  hcl  sued  upon, 
unless  it  is  in  writing  or  within  one  of  the  other  exceptions  in  s.  17. 
Being  a  contract  within  the  statute,  the  next  question  is,  whether  there 
has  been  any  acceptance  of  the  goods  so  sold.  The  goods  so  sold  in  this 
case,  were,  the  mare  and  foal,  not  the  agistment :  it  is  impossible,  there- 
fore, to  say  that  there  has  been  any  acceptance  of  any  part  of  the  goods 
80  sold  within  the  meaning  of  the  statute.  For  these  reasons,  I  concur 
with  the  rest  of  the  court  in  thinking  that  the  rule  to  enter  the  verdict 
for  the  plaintiff  should  be  discharged. 

WiLLES,  J.,  had  gone  to  chambers  before  the  argument  was  con- 
cluded. Rule  discharged. 
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A  ftle  V7  public  auction  at  a  hone  reiKMitoiy  oat  of  the  city  of  London,  is  not  a  tale  in  market 
evert. 

^  entitle  the  owner  of  itolen  property  to  maintain  an  action  for  eonverting  it  against  a  third 
penon,  in  whose  possession  he  finds  it)  it  is  not  necessary  that  he  shonld  first  have  proseonted 
the  felon. 

▲.  having  bon&  fide  pnrehased  a  stolen  horse  at  a  public  auction  (not  being  market  overt),  sent 
it  for  sale  to  a  repository  for  horses  kept  by  B.  The  owner  of  the  horse  finding  it  there, 
demanded  it  of  6.  in  the  presence  of  A«,  when  B.  refused  to  deliver  it  up  to  him : — Held,  evi- 
dence of  a  Joint  conversion. 

The  first  count  of  the  declaration  charged  that  the  defendants  con- 
verted to  their  own  use,  or  wrongfully  deprived  the  plaintiff  of  the  use 
and  possession  of,  the  plaintiff's  goods,  that  is  to  say,  a  horse ;  and  the 
second,  that  the  defendants  detained  from  the  plaintiff  his  goods,  to  wit, 
a  horse :  and  the  plaintiff  claimed  1002.  in  respect  of  the  first  count,  and, 
in  respect  of  the  second  count,  a  return  of  the  goods  in  the  same  count 
mentioned,  or  their  value  and  202.  for  their  detention. 
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The  defendants  severed  in  pleading;  Bayeff  pleading, — iirst,  not 
guilty, — secondly,  that  he  did  what  was  complained  of  by  the  plaintiff's 
leave, — ^thirdly,  that  the  goods  in  the  declaration  mentioned  were  not, 
nor  was  either  of  them,  the  goods  of  the  plaintiff,  as  alleged;  and 
Robinson, — first,  not  guilty, — secondly,  that  he  did  what  was  complained 
of  by  the  plaintiff's  leave, — ^thirdly,  that  the  said  horse  in  the  fcst 
count  of  the  declaration  mentioned,  and  the  said  horse  in  the  second 
count  of  the  declaration  mentioned,  were  not,  nor  was  either  of  them, 
at  the  time  of  the  bommencement  of  this  suit,  the  goods  of  the  plaintiff, 
as  alleged.     Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  second  sitting  in  Mid- 
dlesex in  Hilary  Term  last,  when  the  following  facts  appeared  in  evi- 
dence : — 

The  horse  in  question,  which  belonged  to  the  plaintiff,  had  been 
stolen  from  the  marshes  in  Essex  where  it  had  been  turned  out.  The 
defendant  Bayes,  who  was  a  horse-breaker,  and  had  been  commissioned 
to  buy  a  horse  for  a  customer,  attended  a  public  auction  on  the  27th 
*fi001  ^^  November  last,  at  Bea's  horse  repository  in  St.  *George*8 
^  Fields,  Southwark,  and,  through  the  agency  of  a  man  named 
Proctor,  bought  the  horse  for  8Z.  6«.  His  customer,  however,  not 
approving  of  the  purchase,  and  declining  to  take  the  horse,  Bayes  sent 
it  to  another  repository  for  the  sale  of  horses,  in  Little  Britain,  kept 
by  the  defendant  Robinson,  to  be  sold.  Whilst  at  Robinson's,  the  horse 
was  seen  and  claimed  by  the  plaintiff,  who  was  informed  by  Robinson's 
clerk  or  foreman  that  it  belonged  to  Bayes.  Upon  being  applied  to  by 
the  plaintiff,  Bayes  at  once  told  him  where  he  had  bought  the  horse, 
but,  as  he  refused  to  give  it  up,  and  Robinson's  clerk,  and  Robinson 
himself,  who  was  present,  refused  to  restore  the  horse  without  Baycs's 
authority,  the  plaintiff  obtained  the  assistance  of  a  police-constable,  and 
took  Bayes  to  a  police-station  upon  a  charge  of  stealing  the  horse.  The 
inspector  on  duty  declined  under  the  circumstances  to  take  the  charge, 
but  sent  a  constable  with  the  parties  to  Rea's  repository,  where  they 
saw  the  auctioneer,  who  satisfied  the  plaintiff  that  the  horse  had  been 
bought  here.  The  plaintiff,  Bayes,  and  the  policeman  then  went  back 
to  Robinson's,  when  the  plaintiff  again  demanded  the  horse  of  Bayes, 
of  Robinson's  son,  and  of  his  foreman,  offering  Robinson  an  indemnity ; 
but  they  all  three  refused  to  give  it  up. 

On  the  7th  of  December,  Robinson's  attorney  wrote  to  the  plaintiff, 
offering  to  deliver  up  the  horse,  on  being  paid  for  its  keep,  and  on  an 
indemnity  being  given  to  Bayes  and  himself. 

For  the  defendants,  it  was  submitted,  that,  inasmuch  as  the  horse  was 
sold  at  a  public  auction,  the  plaintiff  could  not  recover ;  that,  at  aQ 
events,  he  was  bound  first  to  prosecute  the  thief  to  conviction ;  and  that 
there  was*  no  evidence  of  a  joint  conversion. 

The  learned  judge  declined  to  give  effect  to  the  objections,  and  left 
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the  case  to  the  jury,  who  (finding  that  *Bayes  had  purchased  the  r*gA-i 
korse  bon&  fide)  returned  a  verdict  for  the  plaintiff,  damages  30Z., 
to  be  reduced  to  5Z.  on  the  horse  being  given  up  to  the  plaintiff;  and 
leave  was  reserved  to  the  defendants  to  move  to  enter  a  nonsuit  or  a 
verdict  for  them,  if  the  court  should  be  of  opinion  that  either  of  the 
above  objections  was  well  founded. 

Prentice^  in  Hilary  Term  last,  on  behalf  of  Robinson,  moved  for  a 
rule  nisi  accordingly. — The  horse  having  been  stolen,  no  property  in  it 
of  course  could  pass  to  the  defendant  unless  he  had  purchased  it  in 
market  overt.  The  first  question,  then,  is,  whether  a.  sale  at  Rea's  re- 
pository, which  is  in  an  open  and  public  place  for  the  sale  of  horses,  is 
not  a  sale  in  market  overt.  The  authorities  do  not  very  clearly  define 
what  is  market  overt.  [Jbrvis,  0.  J. — It  is  an  open,  public,  and  legally 
constituted  market,(a)  which  this  is  not.]  This  is  a  place  to  which  any 
of  the  public  may  resort  for  the  purpose  of  buying.  [Crbsswell,  J. — 
So  they  may  to  any  open  shop ;  but  that  does  not,  except  by  custom  in 
London,  constitute  a  market  overt.]  The  next  question  is,  whether,  to 
entitle  him  to  maintain  this  action,  the  plaintiff  was  not  bound  to  prove 
that  he  had  prosecuted  the  thief  to  conviction.  [Jervis,  C.  J. — Cer- 
tainly not.]  In  the  notes  to  Wilbraham  v.  Snow,  2  Wms.  Saund.  47  h, 
it  is  said  that  ^^  it  appears  to  have  been  held,  that,  where  goods  are 
stolen,  the  owner  cannot  bring  trover  for  them  against  a  vendee,  even 
though  they  have  not  been  sold  in  market  overt,  until  he  has  done  his 
duty  in  proscuting  the  thief:  Gimson  v,  Woodfall,  coram  Best,  0.  J., 
2  C.  &  P.  41  (E.  C.  L.  R.  vol.  12)."  And  in  Peer  v.  Humphreys,  2  Ad. 
k  E.  495  (E.  C.  L.  R.  vol.  29),  4  N.  &  M.  480  (E.  0.  L.  R.  vol.  30), 
Littledale,  J.,  says, — ^'  The  law  is,  that  no  action  shall  be  brought,  under 
particular  circumstances,  until  the  owner  has  done  his  duty  by  *pro-  r^f^Ao 
seetiting."  [Crowder,  J. — That  is  expressly  overruled  by  White  *- 
r.  Spettigue,  13  M.  &  W.  603,t  where  it  was  held,— on  the  authority  of 
Stone  V.  Marsh,  6  B.  &  C.  661  (E.  0.  L.  R.  vol.  13),  9  D.  &  R.  643 
(E.  C.  L.  R.  vol.  22),  R.  &  M.  364  (E.  0.  L.  R.  vol.  21),  and  Marsh  v. 
Keating,  1  N.  C.  198  (E.  0.  L.  R.  vol.  27),  1  Scott,  5,— that  the  obliga- 
tion  which  the  law  imposes  on  a  plaintiff  to  prosecute  the  party  who  has 
stolen  his  goods,  does  not  apply  where  the  action  is  against  a  third  party 
innocent  of  the  felony.  Jervis,  C.  J. — That  was  a  very  remarkable 
case.  The  place  where  the  transaction  occurred  was  within  one  door  of 
the  city  of  London.  Gimson  v.  Woodfall  and  Peer  v.  Humphreys  are 
oTemiled ;  and  the  present  case  will  be  a  confirmation  of  White  v.  Spet- 
tigue.] Then,  it  is  submitted,  Robinson  was'  guilty  of  no  conversion. 
He  received  the  horse  in  the  course  of  his  trade :  it  was  not  competent 
to  him  to  dispute  the  title  of  his  customer.  Suppose  the  case  of  a  ser- 
vant holding  his  niaster's  horse, — would  he  be  guilty  of  a  conversion  for 
refusing  at  once  to  admit  the  title  of  a  man  whom  he  had  no  means  of 

(a)  See  Com.  Dig.  Market, 
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kDowiog  to  be  the  owner  ?  [ Jbevts,  C.  J. — ^In  that  case,  the  reason  of 
the  refusal  to  deliver  op  the  horse  is  explained ;  and  the  refasal  would 
be  no  evidence  of  coAversion.  In  Alexander  v.  Soathej,  5  B.  &  Aid. 
247  (E.  C.  L.  R.  vol.  7),  where  the  plaintiff's  goods,  which  had  been 
saved  from  fire,  were  carried  to  a  warehouse  by  the  servants  of  an  insu- 
rance company,  of  which  the  defendant,  as  one  of  such  servants,  kept 
the  key,  and,  on  his  being  applied  to  by  the  plaintiff  to  deliver  them  np 
to  him,  refused  to  do  so  without  an  order  from  the  company, — ^it  wa^ 
held  that  this  was  not  such  a  refusal  as  amounted  to  a  oonvenioD 
[Williams,  J.— In  Greenway  v.  Fisher,  1  C.  &  P-  190  (E.  C.  L.  R 
vol.  12),  Lord  Tenterden  takes  a  distinction  between  the  case  of  a  ser- 
vant and  that  of  a  carrier  or  packer,  on  the  ground  that  the  latter  ii 
exercising  a  public  employment.]  There  was  no  evidence  here  of  a  joint 
*6031  conversion  by  Robinson  and  *Baye8.     [Crbsswell,  J. — Robin* 

-*  son,  in  the  presence  of  Bayes,  refuses  to  give  up  the  horse,  and 
Bayes  adopts  the  refusal.] 

Jervis,  G.  J. — We  think  there  should  be  a  rule  tiisi  to  enter  a  verdict 
for  the  defendant  Robinson,  upon  the  last  point  only,  tiz.  on  the  ground 
of  the  want  of  evidence  of  a  conversion  by  him.  Rea's  repositoiy 
clearly  is  not  market  overt,  which  means  a  regularly  constituted  market, 
like  Smithfield,  for  instance.  As  to  the  necessity  of  a  prior  prosecution 
of  the  felon  to  conviction,  the  cases  relied  on  for  the  defendants  are 
clearly  overruled  by  White  v.  Spettigue. 

J<yce  (with  whom  was  Bj/leSj  Serjt.)  now  showed  cause. — ^There  wm 
ample  evidence  of  conversion  by  both  defendants,  Robinson  himself  on 
one  occasion,  and  his  son  on  another,  expressly  refused  in  Bayes's  pre- 
sence to  give  up  the  horse  to  the  plaintiff  without  an  indemnity.  In 
Hall  V.  White,  8  0.  &  P.  1S6  (E.  0.  L.  R.  vol.  14),  it  was  held,  that,  if 
a  person  who  writes  an  answer  to  a  demand  made  upon  another  penon 
of  certain  things,  says  that  he  has  got  them,  and  thereby  induces  the 
claimant  to  bring  an  action  against  him,  he  is  liable  to  such  claimant  in 
detinue,  although  it  does  not  appear  that  he  had  the  general  oontrollidg 
power  over  the  things.  [Jervis,  C.  J. — That  is  rather  a  strong  instance 
of  the  abominable  standing-by  doctrine.]  The  horse  being  detained  by 
Robinson  as  the  property  and  for  the  use  of  Bayes,  and  the  latter  adopt* 
ing  the  act  of  the  former,  they  clearly  are  guilty  of  a  joint  conversion : 
Wilson  V.  Barker,  4  B.  4;  Ad.  614  (E.  C.  L.  R.  vol.  24).  [Jervis,  C. 
J. — The  real  question  is,  whether  the  public  character  of  Robinson  ex- 
cuses his  non^delivery  of  the  horse  to  the  owner,  on  demand ;  and  whe 
ther  the  letter  of  the  7th  of  December  so  alters  the  character  of  his 
*(i(\dl  ^^^^^^^  ^  ^^  make  it  evidence  of  a  ^participation  by  him  in  a 

^  joint  conversion.  IF.  69^.  Harriion  (for  the  defendant  Robin- 
son) observed  that  that  letter  was  written  three  days  after  the  cob* 
mencement  of  the  action.]  In  Wilsoti  t;.  Anderton,  1  B.  &  Ad.  450  (S. 
0.  L.  R.  vol.  20),  the  captain  of  a  ship,  who  had  taken  goods  on  freight, 
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>     snd  claimed  to  have  a  lien  upon  them,  delivered  them  to  a  bailee.     The 
i^eal  owner  demanded  them  of  the  lartter,  and  he  refused  to  deliver  them* 
I     without  the  directions  of  the  bailor ;   and  it  was  held,  that,  the  bailor 
I     not  having  any  lien  upon  the  goods,  the  refusal  of  the  bailee  was  suflB- 
cient  evidence  of  a  conversion.    Lord  Tenterden  there  says :  **  A  bailee 
oan  never  be  in  a  better  position  than  the  bailor.     If  the  bailor  has  no 
title,  the  bailee  can  have  none ;  for,  the  bailor  can  give  no  better  title 
!     than  he  has*     The  right  to  the  property  may,  therefore,  be  tried  in  an 
action  against  the  bailee,  and  a  refusal  like  that  stated  in  the  case  has 
always  been  considered  evidence  of  a  conversion.     The  situation  of  a 
bailee  is  not  one  without  remedy.     He  is  not  bound  to  ascertain  who 
has  the  right.     He  may  file  a  bill  of  interpleader  in  a  court  of  equity. 
Bat  a  bailee  who  forbears  to  adopt  that  mode  of  proceeding,  and  makes 
I     himself  a  party  by  retaining  the  goods  for  the  bailor,  must  stand  or  fall 
I     by  his  title.*'     [Jbrvis,  C.  J. — Suppose  a  man  gives  goods  to  a  carrier 
to  be  carried  for  him,  and  the  real  owner  comes  and  demands  them :  is 
the  carrier's  refusal  to  deliver  them  up  necessarily  a  conversion  ?]   Per- 
haps not,  if  he  assigned  a  lawful  reason  for  his  refusal. 

W.  Q-.  Sarriscnj  in  support  of  the  rule.— There  was'  no  evidence  of 
a  conversion  by  Robinson.  The  case  of  Green  v.  Dunn,  8  Oampb.  216, 
n.,  is  very  like  the  present.  It  was  trover  for  timber  which  the  defend- 
ant found  on  his  premises,  and  which  had  been  deposited  there  by  the- 
permission  of  the  servant  of  the  former  occupier.  The  plaintiff,  to  whom 
the  timber  belonged,  *having  demanded  it  of  the  defendant,  the  ri^f^(\pr 
latter  said,  "  If  you  will  bring  any  one  to  prove  it  is  your  pro-  ^ 
perty,  I  will  give  it  you,  and  not  else."  And  Lord  Ellenborough  said : 
"This  is  «  qualified  refusal,  and  no  evidence  of  conversion."  In  2 
Wmg.  Saund.  47  A,  n.  (f),  it  is  said, — "  If  A.  finds  the  goods  of  B.,  and, 
upon  a  demand  of  the  goods,  answers  that  he  knows  not  whether  B.  be 
the  true  owner,  and  therefore  refuses  to  deliver  them,  this  is  not  evidence 
of  a  conversion,  if  A.  keep  them  for  the  tme  owner:"  per  Coke,  C.  J.,. 
Isaac  V.  Clarke,  2  Bulstr.  812 ;  per  Lord  Ellenborough,  Green  v.  Dunn, 
8  Campb.  216,  n. ;  per  Lord  Eenyon,  Solomon  v.  Dawes,  1  Esp.  N.  P» 
0.  88.  The  defendant  Robinson  was  entitled  to  some  evidence  that  Lee 
was  the  true  owner,  before  his  merely  saying  that  he  held  the  horse  for 
Bayes  could  make  him  guilty  of  a  conversion.  It  was  only  on  the  re^ 
examination  of  the  plaintiff  that  the  learned  Serjeant  succeeded  in 
obtaining  even  that  qualified  assertion  of  Bayes's  title.  [Jekvis,  G.  J. — 
The  refusal  to  give  up  the  horse  to  the  plaintiff  was  absolute  and  unqua- 
lified. At  first,  the  refusal  was  qualified  :  but,  on  the  second  occasion, 
when  the  horse  was  demanded,  both  defendants  being  present,  there  was 
no  reference  to  the  owner,  but  an  absolute  refusal  to  give  up  the  horse. 
Williams,  J. — How  do  you  distinguish  Wilson  v.  Anderton  from  the 
present  case  ?  The  defendant  there  absolutely  refused  to  deliver  up  the 
goods  upon  the  demand  of  the  true  owner,  without  the  directions  of  the 
VOL,  xvin. — 26 
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party  who  had  deposited  them  with  him.  It  is  very  different  from  the 
case  of  Alexander  v.  Southey,  5  B.  &  Aid.  247  (E.  C.  L.  R.  vol.  7).] 
Anything  that  affords  an  excuse  for  not  at  once  complying  with  the  de- 
mand, deprives  the  refusal  of  its  tortious  character :  Yerrall  v.  BobinaoD, 
2  C.  M.  &  R.  495, t  5  Tyrwh.  1069,  4  DowL  P.  C.  242.  In  Mires  0. 
Solebay,  2  Mod.  242,  it  was  held  that  trover  will  not  lie  against  a  ser- 
vant for  an  unlawful  intermeddling  with  the  goods  of  a  third  person 
*f{0(M  *^^  ^^^  command  of  his  master,  unless  such  intermeddling  amount 
-*  to  a  tresp<iS8,  The  court,  in  giving  judgment,  say :  *^  The  action 
will  not  lie  against  the  servant ;  for,  it  being  in  obedience  to  his  mas- 
ter's command,  though  he  had  no  title,  yet  he  shall  be  excused."  *' And 
this  also,"  Mr.  Justice  Scroggs  said,  ^^  would  extend  to  all  cases  where 
the  master's  command  was  not  to  do  an  apparent  wrong ;  for,  if  the 
master's  case  depends  upon  a  title,  be  it  true  or  not,  it  is  enough  to 
excuse  the  servant ;  for,  otherwise  it  would  be  a  mischievous  thing,  if 
-the  servant  upon  all  occasions  must  be  satisfied  with  his  master's  title 
and  right  before  he  obeys  his  commands ;  and  it  is  very  requisite  that 
he  should  be  satisfied,  if  an  action  should  lie  against  him  for  what  he 
doth  in  obedience  to  his  master."  [Williams,  J.— It  is  impossible  that 
that  can  be  law  now.]  Here,  there  was  no  evidence  of  a  joint  posses- 
sion, so  as  to  make  a  refusal  by  one  a  conversion  by  both  defendants: 
JKficoU  V,  Glennie,  1  M.  &  Selw.  588. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  must  be  discharged. 
The  course  of  the  argument  assumes  that  no  point  was  made  at  the 
trial  upon  the  objection  that  Robinson  the  son  had  no  authority  in  the 
general  management  of  the  business  to  bind  his  father,  the  defendant 
Robinson,  so  as  to  make  a  demand  upon  and  refusal  by  him  evidence 
of  a  conversion  by  the  father.  I  assume  that  the  point  was  not  made ; 
And  it  is  upon  that  assumption  that  I  come  to  the  conclusion  that  the 
rule  should  be  discharged.  Mr.  Harrison  is,  I  think,  mistaken  in  saying 
that  it  was  only  on  the  re-examination  of  the  plaintiff  that  my  Brother 
JByles  succeeded  in  getting  out  evidence  of  an  unqualified  refusal  on  the 
part  of  Robinson  to  give  up  the  horse.  It  appears  that  there  were 
ihree  palrts  of  the  transaction.  On  the  first  occasion,  when  the  plaintiff 
saw  the  horse,  and  demanded  it  of  the  defendant  Robinson  and  his 
♦«n7i  f'^reman,  Robinson  *referred  him  to  Bayes.  That  was  a  mere 
■'  qualified  refusal.  The  plaintiff  and  Bayes  then  go  to  the  police- 
station,  and  thence  to  Rea's  repository,  in  Southwark,  where  it  was 
ascertained  that  the  horse  which  had  belonged  to  the  plaintiff  had  been 
bonfi  fide  bought  by  Bayes.  The  plaintiff,  the  defendant  Bayes,  and 
the  policeman  then  go  back  together  to  Robinson's,  where  the  plaintiff 
again  demands  the  horse  of  Bayes,  Robinson  the  son,  and  the  foreman, 
offering  an  indemnity ;  but  they  all  three  refuse  to  give  it  up.  That 
was  the  evidence  given  by  Lee  on  his  examination  in  chief;  and  he 
repeated  it  on  re-examination.     When  the   matter  comes  to  be  con- 
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eidered,  there  is,  I  think,  no  diflSculty  in  the  rule,  or  in  the  application 
of  it,  as  suggested  by  Mr.  Harruon,  As  between  master  and  servant, 
or  perhaps  as  between  principal  and  agent,  where  the  servant  or  agent 
receives  from  his  master  or  his  principal  goods  which  belong  to  a  third 
person,  on  their  being  demanded  of  him  by  such  third  person  he  is 
entitled  to  say,  "I  received  them  from  my  master  or  my  principal; 
and  I  require  a  reasonable  time  to  ascertain  whether  the  party  making 
the  demand  is  the  real  owner ;"  and  such  qualified  refusal  would  not  be 
evidence  of  a  conversion  so  as  to  render  him  liable  in  trover.  But,  if, 
fts-  in  this  case,  and  in  most  of  the  cases  cited,  the  man  who  holds  the 
goods  chooses  to  set  up  the  title  of  his  bailor,  and  to  rely  on  it,  he  is 
doing  an  act  which  is  foreign  to  his  employmefit  or  his  duty.  He 
asserts  a  title  adverse  to  the  title  of  the  real  owner  of  the  goods,  and  so 
is  guilty  of  a  conversion.  That,  I  apprehend,  is  the  fair  result  of  the 
evidence  in  this  case.  When  all  the  parties  were  together  on  the  second 
occasion,  and  the  plaintiff  offered  an  indemnity,  Robinson  does  not  refer 
him  to  Bayes,  and  so  qualify  his  refusal ;  but  he  takes  upon  himself  to 
say  « I  will  not  giv^  up  the  horse  to  you.'*  That  appears  to  me  to 
answer  the  argument  which  has  been  urged  on  the  *part  of  the  r^/»/xQ 
defendant,  and  to  show  that  the  evidence  does  not  raise  the  ^ 
difficulty  suggested.     I  think  the  rule  should  be  discharged. 

Williams,'  J. — I  am  of  the  same  opinion.  Some  allusion  has  been 
made  in  the  progress  of  the  argument  to  the  case  of  servants  and 
agents  employed  in  the  course  of  trade :  as  to  the  position  in  which 
these  persons  stand  with  reference  to  the  action  of  trover,  there  is  a 
little  confusion.  A  servant  who  does  an  act  which  in  his  master  would 
amount  to  a  conversion,  may  be  liable  in  trover,  though  the  act  be  done 
by  him  as  servant  and  for  the  sole  benefit  of  his  master.  But,  with 
respect  to  a  person  employed  in  the  course  of  trade,  as  a  carrier  or  a 
packer,  he  will  not  be  guilty  of  a  conversion  by  merely  following  the 
ordinary  course  of  his  public  employment.  But,  if  a  servant  or  a  carrier 
or  packer  absolutely  refuses  to  give  up  goods  when  demanded  of  him 
by  the  true  owner,  that  refusal  may  be  evidence  against  him  of  a  con- 
version. The  same  evidence,  however,  which  would  prove  a  conversion 
by  the  master  or  the  bailor,  may  not  suffice  to  prove  a  conversion  by 
the  servant  or  agent,  because  it  may  be  a  mere  qualified  refusal.  But, 
where  the  servant  or  agent  absolutely  and  unqualifiedly  repudiates  the 
title  of  the  owner,  and  relies  upon  that  of  his  master  or  bailor,  as  in 
Wilson  V.  Anderton,  1  B.  &  Ad.  450  (E.  C.  L.  R.  vol.  20),  his  refusal 
to  admit  the  title  of  the  owner  amounts  to  a  conversion.  That  is  the 
principle  upon  which  that  case  of  Wilson  v.  Anderton  was  decided, 
where  evidence  that  the  bailee  refused  to  give  up  the  goods  without 
the  direction  of  his  bailor,  was  considered  as  evidence  of  a  conversion, 
inasmuch  as  he  elected  to  assert  and  to  rely  on  the  title  of  the  bailor. 
Here,  I  think,  upon  the  second  occasion,  there  was  quite   sufficient 
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eridenoe  to  show  that  the  defendant  Robinson  meant  to  rely  on  some 
^0Q1  ^^'^  ^^  ^^  expense  of  the  horse's  keep  whilst  at  bis  *reposi- 
-'  tor jy  or  that  he  refused  to  give  it  up  because  be  relied  on  some 
other  man's  title.  I  therefore  agree  with  the  Lord  Chief  Justice 
in  thinking  that  there  was  sufiScicnt  evidence  in  this  case  of  a  joint 
conversion  to  justify  the  verdict. 

WiLLBS,  J. — I  am  of  the  same  opinion.     The  case  of  Greenwty  r. 
Fisher,  1  C.  t  P.  190  (E.  C.  L.  R.  vol.  12),  decides  that,  if  a  person 
exercising  a  public  employment  be  intrusted  with  goods  to  deal  with 
them  in  the  coarse  of  that  employment,  and  does  so  deal  with  them, 
having  at  the  time  he  receives  them  no  notice  that  any  third  person 
has  title,  he  is  not  liable  in  trover.     There  was  also  a  case,  the  name 
of  which  I  do  not  at  this  moment  remember,  where  trover  was  brought 
against  the  South  Eastern  Railway  Company  for  certain  timber  by  the 
assignees  of  a  bankrupt,  and  the  Court  of  Exchequer  expressed  a 
strong  opinion  that  the  action  would  not  lie,  the  timber  having  been 
handed  over  by  the  company  pursuant  to  the  directions  of  the  bankrupt, 
before  they  had  any  notice  of  the  title  of  the  assignees.    This,  however, 
is  a  different  case ;  for,  here,  the  defendants  had  notice  that  the  horse 
belonged  to  Lee ;  and  although  what  passed  on  the  first  occasion  when 
the  horse  was  demanded  was  merely  a  reference  to  Bayes  as  the  party 
who  had  deposited  it  as  owner,  on  the  second  occasion  there  was  an 
absolute  and  unqualified  refusal  to  acknowledge   Lee's  title,  and  an 
assertion  of  the  title  of  Bayes,  which  clearly  was  evidence  of  a  conver- 
sion.    The  letter  of  the  7th  of  December,  though  written  after  the 
conmiencement  of  the  action,  may  serve  to  throw  light  on  the  previous 
transaction.  Rule  discharged. 

The  weight  of  American  authorities  1  Const.  Rep.  231;  Piscataqua  Bank  v. 

is  in  favour  of  the  latest  English  doc-  Tumley,  1  Miles,  312. 

trine,  that  the  civil  remedy  is  not  sua-  Contra,  Foster  v.  Tucker,  3  Oreen- 

pended  in  case  of  a  felony  until  the  leaf,  458;-Boody  v.  Keating,  4  Ibid, 

felon  is  prosecuted :  PettingeU  v.  Ride-  164;  Morgan  v.  Rhodes,  1  Stewart,  70; 

out,  6  N.  Hamp.  454;  Boardnaan  v.  Crowell  v.  Merrick,  1  Appleton,  392. 
Oore,  15  Mass.  386;  Robinson  v.  Gulp, 


♦610]  *LONG  V.  ORSI  and  Another.    June  10. 

An  attorney  i«c«lTed  fW>m  0.  A  A.,  agents  of  C.  L,  A  Co.  of  Pftria,  inttniotiona  to  na  &• 
aooeptort  upon  Ato  fordgn  biUa  of  exchange  which  they  (0.  A  A.)  alleged  to  bo  «'aapaid  ui 
duly  protetted  in  their  hands."  A  copy  of  ooe  of  the  bills  was  sent  to  the  attorney,  with  a  note 
sUtlng  them  to  bo  all  trndoned  to  C.  L,  S  Oo.  The  attorney  thereapon  bronght  the  aetiea  ii 
the  nanei  of  0.  A  A.,  and  disoorering  afterwards,  when  the  bills  were  for  the  <nt  tiae 
shown  to  him,  that  there  was  no  special  endorsement  to  0.  A  A.  as  required  bj  tbelavef 
France,  he  disoondnued,  and  brought  another  action  in  the  names  of  C.  L.  A  Go. :— 

Held,  that  the  suing  in  the  names  of  0.  A  A.  without  having  first  ascertained  that  they  wsie  ia 
a  position  to  mainUin  an  action  on  the  bills,  was  snoh  grott  ntgligtnet  as  to  dkaUe  the  atteiMf 
AroB  reoorering  the  costs  of  the  abortiTO  action. 
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This  was  an  action  for  work  and  labour  done  and  performed  by  the 
plaintiff  for  the  defendants  at  th^ir  request,  and  for  divers  attendances 
by  the  plaintiff  for  the  defendants,  and  for  fees  and  disbursements  due 
and  owing  by  the  defendants  to  the  plaintiff,  and  for  money  paid  and 
expended  and  materials  provided  by  the  plaintiff  for  the  defendants  at 
their  request,  and  for  money  found  to  be  due  from  the  defendants  to 
the  plaintiff  on  an  account  stated  between  them. 

Pleas,  never  indebted,  and  payment.     Issue  thereon. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  facts  which  appeared  in  evidence  were  as 
follows : — 

The  plaintiff,  an  attorney  carrying  on  business  in  London  under  the 
firm  of  Long  k  Long,  in  November,  1854,  received  from  the  defendants, 
Messrs.  Orsi  &  Armani,  who  were  foreign  agents  residing  in  London, 
instructions  to  commence  an  action  for  them  upon  certain  foreign  bills 
of  exchange.  These  instructions  were  contained  in  a  letter  of  which 
the  following  is  a  copy : — 

<(  6,  Guildhall  Chambers, 
«  Basinghall  Street,  Nov.  23,  1864. 
«  Messrs.  Long  &;  Long. 

«  We  beg  to  enclose  you  copy  of  five  bills  of  exchange,  of  the  same 
dates,  tenor,  and  sums,  viz.  each  5000  francs,  drawn  on  Messrs.  Col- 
lingridge,  Simpson  k  Co.,  of  Paris,  unpaid  and  duly  protested  in  our 
hands,  and  will  thank  *you  to  take  such  proceedings  as  may  be  p,^^^  ^ 
necessary  to  recover  the  amount  of  the  same, — in  all,  25,000  '- 
francs.  "  We  remain,  Ac, 

"  Orsi  4;  Armani." 

With  these  instructions,  the  defendants  also  sent  the  plaintiff  a  paper 
writing,  a  copy  of  which  is  as  follows : — 

'  «  Javel,  le  1«  Aout,  1854. 

«*  ti.  P.  6000  fr. 

«  Au  <$inq  Novembre  prochain,  payez  par  cette  seule  de  change,  k 
Tordre  de  nous^mdmes,  la  somme  de  cinq  mille  francs,  valeur  en  mar- 
ehandises,  que  vous  passerez  suivant  Tavis  de  F.  S.  de  Sussex  k  C^^- 

«  Gollingridge,  Simpson  et  €*•• 
<<  A  Paris,  Rue  Lafitte,  No.  29. 

<<  Accept^e  pour  la  somme  de  cinq  mille  francs, 
«  Collingridge,  Simpson  et  (?••" 

«  The  above  is  a  copy  of  five  bills  of  exchange,  each  precisely  the 
same,  making  in  all  25,000  francs ;  and  they  are  all  endorsed  to  Messrs. 
Cuein,  Legendre  k  €*••" 

Tlie  plaintiff  never  saw  the  bills  themselves ;  but,  acting  on  the 
above  instructions,  and  concluding  from  the  statement  therein  that  the 
bills  were  <«  unpaid  and  duly  protested  in  their  hands/'  that  Orsi  k 
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Armani  had  authority  to  sue  thereon  a«  endorseeSy  commenced  an  action 
in  their  names  upon  the  bills,  against  CoUingridge,  Simpson  k  Co^ 
Mr.  Simpson,  one  of  the  firm,  being  at  the  time  in  London.  That 
action  having  proceeded  as  far  as  plea,  the  defendants'  attorney  obtained 
an  order  for  an  inspection  of  the  bills ;  and,  accordingly,  Mr.  Long 
applied  for  and  Obtained  them  from  Orsi  k  Armani,  when  he  imme- 
diately discovered  that  there  was  no  special  endorsement  to  Orsi  k 
^nn  o-i  Armani,  as  is  *required  by  the  law  of  France  (a)  to  entitle  them 
-'  to  sue  upon  them,  and,  upon  further  inquiry,  he  found  that  the 
bills  had  been  merely  transmitted  to  Orsi  &  Armani  by  Messrs.  Cusin, 
Legendre  &  Co.,  of  Paris,  for  whom  they  acted  as  agents.  The  action 
was  accordingly  discontinued,  and  the  defendants'  costs  paid  ;  and  ano- 
ther action  was  commenced  against  CoUingridge,  Simpson  &  Co.,  in 
the  names  of  Cusin,  Legendre  &  Co.  The  cause  being  ready  for  trial, 
and  Mr.  Long  requiring  Orsi  &  Armani  either  to  furnish  him  with  fnnda 
to  carry  it  on  or  to  give  him  an  undertaking  to  pay  his  charges,  they 
wrote  him  the  following  letter : — 

"  6,  Guildhall  Chambers, 
«  December  8d,  1855. 
<  Cusin  and  Another  v,  Simpson. 

"  Dear  Sir, — Li  reply  to  your  favour  of  this  day, — as  you  bo  strongly 
advise  us  to  go  on  with  the  above  action  and  seem  so  sanguine  as  to  the 
result, — we  hereby  authorize  you  to  proceed  to  trial,  and  we  shall  hold 
ourselves  responsible  on  M.  Cusin's  behalf  for  all  costs  and  expenses ; 
it  being  distinctly  understood  that  you  are  perfectly  prepared  to  go  on 
without  delay,  and  that  you  will  take  all  the  necessary  measures  for 
avoiding  any  delay  or  irregularity. 

«  We  remain,  &c., 

<<  Orsi  &  Abluasi." 

The  cause  of  Cusin  v.  Simpson  then  went  to  trial,  and  on  the  19th 
of  December  a  verdict  was  obtained  for  the  plaintiffs  for  1050L  and 
interest.  It  did  not,  however,  appear  that  the  amount  had  been  realised. 
The  present  action  was  brought  against  Orsi  k  Armani  to  recover  the 
costs  of  those  proceedings. 

^ai  m  *^^  ^^^  P^^^  ^^  ^^^  defendants,  it  was  submitted  that  the 
-^  plaintiff  at  all  events  was  not  entitled  to  recover  the  amount  of 
his  charges  and  disbursements  in  respect  of  the  abortive  proceedings 
against  CoUingridge  &  Co.  at  the  suit  of  the  present  defendants,  inas- 
much as  he  had  been  guilty  of  gross  negligence  in  commencing  that 
action  without  having  first  ascertained  that  they  had  a  right  to  sue  on 
the  bills. 

For  the  plaintiff  it  was  insisted,  that  he  was  not  bound  to  know  that 
the  French  law  required  a  special  endorsement  to  entitle  Oral  k  Armani 
to  sue  on  the  bills ;  and  that  he  was  justified  from  the  instmctioQA  which 

(o)  Code  do  Commerce,  Liv.  1,  Tit.  VIII.,  {  YL,  Art  130, 137, 138. 
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lie  received  from  them  in  assuming  that  they  were  in  a  position  to  main- 
tain the  action. 

In  answer  to  a  question  put  to  them  hy  the  Lord  Chief  Justice,  the 
jury  said  that  they  thought  (contrary  to  what  was  sworn  to  by  Armani) 
the  bills  had  not  been  shown  to  by  Mr.  Long :  but  they  added,  that  they 
thought  he  ought  to  have  asked  for  them  before  he  brought  the  action. 

A  verdict  was  found  for  the  plaintiff  for  107Z.  14«.  Sd. ;  and  leave 
was  reserved  to  the  defendants  to  move  to  reduce  jt  by  the  sum  of  22Z. 
11#.  3(2.,  being  the  expenses  incurred  and  paid  in  the  action  of  Orsi  v. 
Simpson,  less  102.,  which  the  present  defendants  had  paid  on  account 
of  those  costs. 

M.  Chambers^  on  a  former  day  in  this  term,  accordingly  obtained  a 
rule  nisi  to  reduce  the  damages  by  the  sum  above  mentioned,  "  on  the 
ground  that  the  defendants  derived  no  benefit  from  the  services  rendered 
and  business  done  by  the  plaintiff,  and  that  the  plaintiff  did  not  in 
resect  of  such  services  conduct  himself  with  reasonable  and  proper 
skill  and  diligence,  but  was  guilty  of  gross  negligence  as  an  attorney." 
He  submitted  that  it  was  the  plaintiff's  duty  to  call  for  the  bills,  that 
he  might  *see  who  were  the  proper  persons  to  sue  thereon,  before  r+z^-ij^ 
he  commenced  any  proceedings ;  and  that,  even  if  Orsi  k  Armani  ^ 
had  in  terms  represented  to  him  that  they  had  a  right  to  sue,  he  still 
VfoxxlA  not  have  been  justified  in  suing  in  their  names  without  making 
the  necessary  inquiries.  The  case  of  Thwaites  v.  Mackeson,  8  G.  &  P. 
841  (E.  C,  L.  R.  vol.  14),  was  referred  to. 

ByleSy  Serjt.,  and  Raymond^  now  showed  cause. — The  question  is, 
whether,  under  the  circumstances,  Mr.  Long  was  guilty  of  such  gross 
negligence  in  commencing  an  action  in  the  names  of  Orsi  k  Armani 
upon  the  instructions  which  he  received  from  them,  as  to  disentitle  him 
to  recover  his  charges  in  respect  of  that  abortive  proceeding.  It  is 
submitted  that  he  was  not.  Being  told  by  Orsi  &  Armani  that  the  bills 
were  ''unpaid  and  duly  protested  in  their  hands,"  and  the  only  informa- 
tion of  any  endorsement  thereon  being  that  conveyed  by  the  paper- 
writing  enclosed  in  their  letter  of  the  28d  of  November,  1854,  the  bills 
themselves  never  having  been  shown  to  him,  what  other  course  could 
Mr.  Long  take  than  that  which  he  did  take  ?  [Jervis,  C.  J. — I  think 
your  admission  that  the  plaintiff  had  notice  of  the  special  endorsement 
to  Cusin,  Legendre  4;  Co.,  puts  you  out  of  court.]  Mr.  Long  was  not 
bound  to\now  that  the  law  of  France  requires  a  special  endorsement. 
And,  if  he  was,  when  he  was  told  that  the  bills  were  endorsed  to  Cusin, 
Legendre  k  Co.,  and  that  Orsi  k  Armani  were  the  holders,. he  had  a 
right  to  assume  that  there  was  a  proper  endorsement  to  them, — a  general 
endorsement.  The  law  of  France  requires  that  a  bill  shall  be  presented 
for  payment  to  the  acceptor  on  the  precise  day  of  its  maturity  (without 
the  days  of  grace  which  the  custom  of  merchants  attaches  to  English 
bills  of  exchange) :  would  Mr.  Long  be  responsible,  as  for  gross  negli- 
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gence,  if  it  had  turned  out  that  there  was  some  irrogalarity  in  the  pro- 

*61S"I  *®^*^^8  ^^  **^®  ^'^'^  which  precluded  the  parties  from  recovermg 
-*  on  them  here? (a)  How  could  Mr.  Long  be  charged  with  gross 
negligence,  when  he  never  saw  the  bills  ?  [Jbrvis,  C.  J.— The  jury 
Bald  he  ought  to  have  asked  for  them.]  Orsi  k  Arouini  sent  him  what 
purported  to  be  a  copy.  If  the  copy  was  incorrect,  who  but  the  persona 
sending  it  should  be  responsible  ?  [Jeryis,  C.  J. — It  is  plain  that  the 
notice  to  Mr.  Long, — who  perfectly  well  knew  the  French  law, — vns 
enough  to  put  him  on  his  guard,  and  to  make  it  his  duty  to  inquire.] 
Is  the  client  to  be  perfectly  passive,  and  throw  all  the  responsibility 
upon  the  attorney  ?  Orsi  &  Armani  at  all  events  were  contributory  to 
-the  failure  of  the  first  action.  It  is  not  every  slight  deviation  from  the 
best  possible  course  of  action  that  will  deprive  an  attorney  of  the  re- 
muneration  due  for  his  services,  or  render  him  liable  to  an  action.  To 
have  this  effect,  there  must  be^  so  large  an  amount  of  carelessness,  mr 
such  a  manifest  absence  of  that  fair  degree  of  skill  which  every  attorney 
is  bound  to  possess,  as  to  subject  him  to  a  charge  of  gross  negligence. 

M.  Chamberd^  in  support  of  his  rule,  was  submitting  that  the  plaintiff 
had  been  guilty  of  gross  i^egligence  in  commencing  proceedings  upon 
the  bills  in  the  names  of  the  present  defendants  without  having  first 
ascertained  that  they  were  in  a  position  to  sue,  when  he  waa  stopped  by 
the  court. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  made  absolate. 
The  plaintiff,  when  he  commenced  proceedings  upon  the  bills  in  the 
names  of  Orsi  &  Armani,  knew  or  had  the  means  of  knowing  what  the 
law  of  France  required.  It  was  his  duty  to  see  the  bills  before  he  took 
any  steps.  He  would  then  have  known  that  the  action  could  only  be 
*fiiR1  '^^^^^^  ^^  ^^®  names  of  *Cusin,  Legendre  &  Co.,  and  so  the 
^  expense  of  the  abortive  action  he  fir«t  brought  would  have  been 
avoided. 

Gresswell,  J. — I  am  of  the  same  opinion.  The  information  which 
Orsi  k  Armani  gave  Mr.  Long  sufficiently  showed  'him  that  they  were 
not  in  a  condition  to  sue  upon  the  bills.  Re  was  obliged  to  guess  at 
something,  to  justify  him  in  suing  out  the  writ  against  Simpson.  The 
note  sent  to  him  showed  that  there  was  a  special  endorsement  to  Coain, 
Legendre  &  Go.  I  think  Mr.  Long  was  clearly  guilty  of  what  the  law 
calls  gross  negligence,  in  pmitting  to  inform  himself  of  the  title  under 
which  Orsi  &  Armani  held  the  bills. 

Williams,  J. — I  am  of  the  same  opinion.  On. reading  the  defend- 
ants' letter,  and  the  copy  of  the  bills  which  was  enclosed  therein,  a 
prudent  man  would  have  paused  and  made  some  inquuy  before  he 
incurred  the  expense  of  an  action  on  the  bills  in  their  names. 

WiLLES,  J. — Without  deciding  that  an  attorney  praotiaing  here  is 
])ound  to  know  the  French  law,  I  agree  with  the  rest  of  the  court  in 

(a)  Code  de  Commerce,  Lir.  1,  Tit.  VIIL,  2  XII. 
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thinking  that  there  ^as  6uch  a  degree  of  'negligence  on  the  part  of  the 
plaintiff  as  to  disentitle  him  to  recover  the  costs  of  the  action  brought 
bj  him  against  Simpson  in  the  names  of  the  present  defendants. 

Role  absolute. 
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A.  and  B.,  who  euried  on  the  busioMB  of  iron-maetera  in  eopartnenhip,  by  a  deed,  purporting 
to  be  made  betveen  A.  and  B.  of  the  fint  part,  fire  persona  named  ae  trustees  of  the  second 
part,  and  the  soTeral  persons  whose  names  were  contained  in  a  schedale  as  creditors  for  the 
soms  therein  mentioned,  and  who  sboald  execnto  the  deed,  of  the  third  part, — reciting  that 
the  laid  A.  and  B.  were  indebted  to  the  aever^  persons  parties  thereto  of  the  third  part,  and 
that  they  had  agreed  to  assign  aU  their  estate  and  effects  for  the  benefit  of  such  creditors, — 
assigned  the  works  and  aU  their  property  and  effects  to  the  trustees,  upon  tmst,  amongst  other 
things,  fo  earrg  on  the  btmiteM  nnder  the  name  of  **  The  Stenton  Iron  Company,"  and  out  of 
tkeprojlu  to  pay  interest  on  mortgages,  Ac,  and  to  "pay  and  divide  the  net  income  of  the  huei- 
neu  rewuiining  after  anavering^'the  pnrpoaee  a/ore§aid,  unto  and  among  all  and  tingular  the 
ereditore  of  JL  and  B,,  ia  raieable  proportions  aeeording  to  the  amount  of  their  reepeetive 
dekte  ."— 

Held,  that,  nnder  this  deed,  the  creditor*  executing  it  became  liable  cu  partnert  for  debts  con- 
tracted by  the  tmskees  in  carrying  on  the  trade. 

Benjamin  Smith  and  Josiah  Timmis  Smith  carried  on  business  as 
iron-merchants  at  the  Stanton  Iron  Works,  in  the  county  of  Derby^ 
under  the  name  of  The  Stanton  Iron  Company.  In  the  year  1849,  the 
8miths,  being  in  difficulties,  executed  a  deed  under  which  all  their  pro- 
perty was  conveyed  to  trustees  for  the  benefit  of  their  creditors. 

The  deed  bore  date  the  13th  of  November,  1849,  and  purported  to 
be  made  between  Benjamin  Smith  and  Josiah  Timmis  Smith  (described 
as  carrying  on  business  in  copartnership  as  iron-merchants  at  the 
Stanton  Iron  Works,  in  the  county  of  Derby)  of  the  first  part,  Francis 
Sandars,  John  Thompson,  James  Haywood,  David  Wheatcroft,  and 
Samuel  Walker  Cox,  of  the  second  part,  and  the  said  John  Thompson, 
James  Haywood,  David  Wheatcroft,  and  the  several  other  persons  and 
public  .coinpanies  whose  names  were  set  forth  in  the  schedule  thereunder 
written,  and  whose  hands  or  names  and  seals  were  thereunto  subscribed 
and  affixed  by  themselves  or  their  respective  partners,  directors,  trustees, 
public  officers,  agents,  or  attorneys  (being  respectively  joint  creditors 
of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or  separate'  cre- 
ditors of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  respec- 
tively), of  the  third  part.  It  then  recited  that  the  said  Benjamin  Smith 
and  Josiah  Timmis  Smith  had  for  some  time  *past  carried  on  r^crya 
busmess  in  copartnership  as  iron-masters  and  iron-merchants  '- 
under  the  firm  of  Benjamin  Smith  k  Son,  at  the  Stanton  Iron  Works 
aforesaid,  erected  and  being  in  or  upon  certain  lands  held  (together 
with  the  ironstone  thereunder)  under  a  lease  thereof  granted  to  the  said 
Benjamin  Smith  and  Josiah  Timmis  Smith  for  the  term  of  twenty-one 
years  from  the  25th  of  March,  1846,  by  an  indenture  dated  the  27th 


618  HICKMAN  v.  COX.    T.  T.  1856. 

of  April,  1846,  and  made  between  the  Rt.  Hon.  Philip  Henry,  Earl  of 
Stanhope,  of  the  one  part,  and  the  said  Benjamin  Smith  and  Josiah 
Timmifl  Smith  of  the  other  part :  and  that  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith  were  jointly,  and  they  respectively,  or  one  of 
them,  were  or  was  separately,  indebted  to  the  persons  and  companieB 
parties  thereto  of  the  third  part,  in  the  several  snms  set  opposite  dieir 
respective  names  in  the  schedule  thereunder  written, — ^the  first  part  of 
which  schedule  contained  the  names  of  creditors  of  Benjamin  Smith 
separately,  the  second  part  thereof  the  names  of  creditors  of  Jo^ 
Timmis  Smith  separately,  and  the  third  part  the  names  of  creditors  of 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  jointly :  and  that 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  for  the  purpose  of 
satisfying  their  creditors,  so  far  as  they  might  be  able,  had  agreed  to 
assign  all  their  estate  and  effects  unto  the  said  parties  thereto  of  tho 
jecond  part,  their  executors  and  assigns,  in  manner  thereinafter  mea- 
doned,  upon  the  trusts  and  with  and  subject  to  the  powers  and  provi- 
sions thereinafter  expressed  and  contained :  and  that  it  had  also  been 
agreed  that  the  several  creditors  parties  thereto  of  the  third  part  should 
enter  into  such  covenant  not  to  sue  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  as  thereinafter  contained.  The  indenture  then  witnessed, 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  of  the 
premises,  they  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and 
*ft1Ql  *®^^  ^^  them,  did  assign  unto  Sandars,  Thompson,  Haywood, 
-'  Wheatcroft,  and  Cox,  and  their  executors,  administrators,  and 
assigns,  all  and  singular  the  lands,  ironstone,  coal,  church,  or  fire-day 
and  hereditaments  comprised  in  the  said  indenture  of  lease  of  the  27th 
of  April,  1846,  and  all  other  the  lands,  tenements,  and  hereditaments 
of  or  to  which  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  or 
either  of  them,  are  or  is  possessed  or  entitled  in  reversion,  expectiacj, 
or  otherwise,  for  any  term  or  terms  of  years,  either  absolute  or  deter- 
minable on  any  life  or  lives  or  otherwise,  together  with  all  miner  and 
minerals  belonging,  erections,  works,  and  fixtures  thereon  or  therein 
respectively,  and  all  rights,  privileges,  easements,  and  appurtenances 
thereto  respectively  belonging,  either  actually  or  by  reputation  enjoyed, 
or  otherwise ;  and  also  all  and  singular  the  engines,  machinery,  gearing, 
plant,  movable  fixtures,  tools,  stock  in  trade,  iron,  ironstone,  limestone, 
goods,  wares,  and  merchandise,  household  furniture,  plate,  linen,  china, 
books  of  account,  book  and  other  debts,  sum  and  sums  *of  money, 
securities  for  money,  policies  of  insurance,  shares,  rights,  and  interests ; 
and  all  other  the  estate  and  effects  whatsoev.er  and  wheresoever  of  them 
the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each  of  them, 
in  possession,  reversion,  expectancy,  or  otherwise ;  and  all  the  estate, 
right,  and  interest,  claim  and  demand  whatsoever,  at  law  or  in  equity, 
of  them  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  and  each 
of  them  into,  out  of,  or  upon  the  said  premises  respectively,  or  any  of 
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them,  or  any  part  thereof  respectively, — To  have  and  to  hold  all  such 
and  such  parts  of  the  premises  expressed  to  be  thereby  assigned,  as 
were  holden  for  any  term  or  terms  of  years,  unto  the  said  Sandars, 
Thompson,  Haywood,  Wheatcroft,  and  Cox,  and  their  executors,  admi- 
nistrators, and  assigns,  for  all  the  residue  or  respective  residues  then  to 
come  of  *the  term  or  respective  terms  for  which  the  same  re-  r^^on 
spectively  were  then  holden,  under  and  subject  to  the  rents,  cove- 
nants, conditions,  and  agreements  thenceforth  on  the  part  of  the  lessee 
or  respective  lessees  to  be  paid,  observed,  and  performed ;  and  to  have 
and  to  hold  all  other  the  premises  expressed  to  be  thereby  assigned, 
unto  the  said  Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  and 
their  heirs,  executors,  administrators,  and  assigns,  absolutely, — ^never- 
theless, as  to  all  and  singular  the  premises  expressed  to  be  thereby 
assigned,  subject  to  the  legal  mortgages  and  encumbrances  then  affect- 
ing the  same, — and  upon  the  trusts,  and  with  and  subject  to  the  powers 
and  provisions  thereinafter  expressed  and  contained.  The  trustees, 
Sandars,  Thompson,  Haywood,  Wheatcroft,  and  Cox,  were  then  ap- 
pointed attorneys  for  the  Smiths,  to  get  in  their  debts,  &c.  And  it  was 
thereby  agreed  and  declared,  that  the  said  Sandars,  Thompson,  Hay- 
wood, Wheatcroft,  and  Cox,  and  the  survivors  and  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  should  stand  and  be 
possessed  of  and  interested  in  all  such  and  such  parts  of  the  premises 
thereby  expressed  to  be  assigned  as  constituted  separate  property  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smith  respectively,  upon  trust 
that  the  said  trustees  or  trustee  should  forthwith,  or  as  soon  as  circum- 
stances would  allow,  take  possession  of,  collect,  and  receive  the  same,  and 
sell  and  dispose  of  and  convert  into  money  such  parts  thereof  as  did  not 
consist  of  money,  and  should  pay  and  divide  the  moneys  to  arise  from  such 
taking  possession,  collection,  receipt,  sale,  disposition,  and  conversion 
(after  defraying  thereout  all  expenses  attending  the  same),  and  also  the 
net  rents,  issues,  and  profits  of  the  said  separate  property  until  sale  and 
conversion  thereof,  unto  and  among  all  and  singular  the  separate  creditors 
of  each  of  them  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith  re- 
spectively, in  ^rateable  proportions,  according  to  the  amount  of  r^goi 
their  respective  debts,  and  to  pay  over  and  apply  any  surplus  *- 
arising  therefrom  in  manner  thereinafter  directed  with  respect  to  the 
joint  property  of  the  said  Benjamin  Smith  and  Josiah  Timmis  Smith,  sub- 
ject, nevertheless,  to  the  provisions  thereinafter  contained*  And  it  was 
thereby  agreed  and  declared  that  the  said  trustees,  and  the  survivors  and 
survivor  of  them,  and  their  and  his  assigns,  and  the  executors  and  admi- 
nistrators of  such  survivor,  should  stand  and  be  possessed  of  and  inte- 
rested in  all  such  and  such  parts  of  the  premises  expressed  to  be  thereby 
assigned,  as  constituted  joint  property  of  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith,  upon  trust  that  the  said  trustees  or  trustee  did 
and  should  forthwith,  or  as  soon  as  circumstances  would  allow,  take  pos- 
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Bession  of  the  same,  and  sell,  dispose  of,  and  convert  into  money  snch 
parts  thereof  as  should  not  be  necessary  to  carry  on  the  said  business 

(not  exceeding  in  estimated  value  the  sum  of  £ ),  under  the 

trust  for  that  purpose  thereinafter,  contained,  and  collect  and  receiFe 
such  parts  thereof  as  consisted  of  debts  or  moneys  due  or  owing  or 
payable  or  to  become  payable  to  the  said  Benjamin  Smith  and  Josiah 
Timmis  Smith  jointly,  and  hold  and  dispose  of  the  moneys  to  arise  by 
all  or  any  of  such  means  (after  payment  thereout  of  all  expenses  attend- 
ing the  same),  and  by  the  net  rents,  issues,  and  profits  of  the  last-men- 
tioned trust  premises,  until  sale  and  conversion  thereof,  as  part  of  the 
gross  income  to  arise  frofu  the  business  to  be  continued  and  carried  on 
under  the  trust  in  that  behalf  thereinafter  contained :  And  upon  fur- 
ther trust  that  they  the  said  trustees  or  trustee^  and  their  or  his  assigns^ 
did  and  should  continue  and  carry  on^  under  the  name  or  style  of  Th 
Stanton  Iron  Company^  the  business  theretofore  carried  on  by  the  said 
Benjamin  Smith  and  Josiah  Timmis  Smith  in  copartnership  as  afore- 

*fi991  *^*^'  *^^'  ^^^  ^^**  *purpose,  use,  occupy,  manage,  maintain,  and 
■'  employ  the  said  work  and  all  other  the  joint  property  thereby 
assigned,  in  such  manner  as  the  said  trustees  or  trustee  should  deem 
expedient ;  with  full  power  for  the  said  trustees  or  trustee,  and  they 
were  thereby  authorized  and  empowered,  to  hold  any  portion  of  the 
trust  property  for  the  space  of  two  calendar  months  from  the  date 
thereof  undisposed  of^  if  they  should  so  think  fit ;  and,  further,  for  the 
said  trustees  or  trustee  from  time  to  time  to  sell  and  convert  into  money 
any  trust  property  for  the  time  being  used  in  or  held  for  the  purpo8e3 
of  the  said  business,  and  which  they  or  he  might  think  it  unnecessary 
to  hold  or  retain,  or  advisable  to  dispose  of  for  the  purposes  thereof, 
and  the  money  to  arise  thereby,  after  payment  thereout  of  all  expenses 
attending  such  sale  and  conversion,  to  be  held  and  disposed  of  as  part 
of  the  gross  income  arising  from  the  said  business ;  and  with  power  as 
occasion  might  require  to  procure  any  new  or  renewed  lease  of  any 
part  of  the  business  property  for  the  time  being  held  under  lease,  on 
such  terms  as  they  or  he  might  deem  expedient,  and  to  pay  the  fines, 
premiums,  and  expenses  for  and  attending  any  such  new  or  renewed 
lease  out  of  the  income  arising  from  the  said  business ;  and  with  power 
to  insure  any  of  the  business  property,  &c. ;  and  with  power  for  the  said 
trustees  or  trustee  from  time  to  time  to  erect,  make,  procure,  and  employ 
all  such  buildings,  erections,  ways,  works,  engines,  machinery,  live  and 
dead  stock,  carriages,  tools,  implements,  conveniences,  and  things  whatso- 
ever, as  they  or  he  should  think  necessary  or  convenient  for  the  purpose 
of  the  said  business,  and  to  maintain  and  keep,  repair,  alter,  remove,  dis- 
pose of,  and  replace  the  buildings,  erections,  ways,  works,  engines,  ma- 
chinery, live  and  dead  stock,  can'iages,  tools,  implements,  convenience^ 
and  things  for  the  time  being  used  in  or  held  for  the  purposes  of  the 
said  business,  as  they  or  he  should  think  fit ;  and  with  power  to  sell  and 
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^dispose  of  the  iron  already  or  thereafter  to  be  made,  obtained,  rirpoq 
or  manufactured,  and  other  the  stock  in  trade  for  the  time  being,  ^ 
at  such  times,  upon  such  terms,  and  in  manner  in  all  respects  as  they 
or  be  should  think  fit ;  and  with  power,  for  any  of  the  purposes  aforesaid, 
or  otherwise  in  relation  to  the  said  business,  to  employ  all  such  mana- 
gers, overseers,  viewers,  clerks,  travellers,  agents,  workmen,  miners, 
servants,  and  other  persons,  as  the  said  trustees  or  trustee  should  deem 
expedient,  and  to  pay  or  allow  them  such  salaries,  commission,  wages, 
or  other  remuneration,  as  they  or  he  should  think  fit ;  and  generally 
with  full  power  for  the  said  trustees  or  trustee  to  enter  into,  make,  do, 
and  execute  all  such  contracts,  agreements,  instruments,  acts,  deeds, 
matters,  and  things  whatsoever  in  or  about  or  in  relation  to  the  con- 
tinuing and  carrying  on  the  said  business  as  they  or  he  should  think 
proper,  as  fully  and  effectually  to^  all  intents,  effects,  and  purposes  as 
if  they  or  he  «were  or  was  solely  and  absolutely  entitled  thereto  and  to 
the  property  employed  therein ;  and  it  was  thereby  declared  and  agreed 
that  the  clear  rents,  issues,  and  profits  of  any  lands  or  other  property 
for  the  time  being  held  for  the  purpose  of  the  said  business  should  be 
applied  as  part  of  the  gross  income  of  the  business,  and  that  the  said 
trustees  or  trustee  should  by  and  out  of  the  gross  income  of  the  busi- 
ness pay  the  rents  and  observe  and  perform  the  lessees'  covenants  and 
agreements  reserved  and  contained  in  the  said  indenture  of  lease  of  the 
27th  of  April,  1846,  or  in  any  other  lease  or  leases  under  which  any 
hereditaments  for  the  time  being  held  for  the  purpose  of  the  business 
should  be  holden,  and  also  pay  and  discharge  the  interest  as  it  became 
due  and  payable  upon  the  said  mortgages  and  encumbrances,  and  also 
pay  and  defray  all  the  costs  and  expenses  of  and  relating  to  the  pre- 
paring, engrossing,  and  executing  those  presents,  and  also  all  costs  and 
expenses  to  be  incurred  from  time  to  time  for  any  of  the  *pur-  r^t^n/i 
poses  thereinbefore  expressed  in  the  powers,  relating  to  the  said  ^ 
business,  and  all  other  expenses  and  losses  to  be  incurred  or  sustained 
in  carrying  on  the  said  business  as  aforesaid  ;  and  should  pay  and  divide 
the  net  inccme  of  the  said  busineee  remaining  after  answering  the  pur- 
poses cfforesaidj  unto  and  among  all  and  singular  the  creditors  of  the 
said  Benjamin  Smith  and  Josiah  Timmis  Smithy  and  each  of  them^  in 
rateable  proportions  according  to  the  amount  of  their  respective  debtSy — 
subject,  nevertheless,  to  the  provisions  thereinafter  contained :  provided 
always,  that,  in  distributing  such  net  income,  the  same  should  be  deemed 
and  taken  to  be  the  joint  property  of  the  said  Benjamin  Smith  and 
Josiah  Timmis  Smith :  And  it  was  thereby  agreed  and  declared  that  it 
should  be  lawful  for  the  trustees  or  trustee,  of  their  or  his  own  accord, 
and,  upon  the  request  in  writing  of  any  two  or  more  joint  creditors, 
parties  thereto,  whose  debts  should  amount  together  to  80007.,  it  should 
be  incumbent  upon  the  said  trustees  or  trustee  within  seven  days  after 
such  request,  from  time  to  time  during  the  continuance  of  any  of  the 


627  HICKMAN  v.  COX.    T.  T.  1856. 


both  of  whom  were  also  proved  to  have  attended  meetings  of  the  cre- 
ditors held  pursuant  to  the  deed. 

Cox  at  first  declined  to  accept  the  office  of  trustee,  but  eventoallj 
agreed  to  do  so  upon  being  indemnified ;  and  Wheatcroft  resigned  the 
office  within  six  weeks  after  the  execution  of  the  deed,  and  his  resigna- 
tion was  accepted  by  the  other  trustees,  but  no  new  trustee  was  appoint- 
ed in  his  plaoe.  ^ 

The  business  was  carried  on  under  the  trusts  of  this  deed  down  to 
the  year  1855,  in  the  name  of  The  Stanton  Iron  Company.  The  plain- 
^gQQ-|  tiff  had  supplied  the  company  *with  iron  ore  in  the  years  1853, 
^  1854,  and  1855.  The  supply  in  the  latter  year  amounted  to 
1406/.  11«.,  for  which  the  plaintiff  drew  three  bills  of  exchange,  which 
were  addressed  ^'To  the  Stanton  Iron  Company,"  and  accepted  ^'Per 
Pro.  the  Stantpn  Iron  Company,  James  Haywood." 

These  bills  having  been  dishonoured,  the  present  action  Was  brought 
against  Cox  and  Wheatcroft,  charging  them  as  partners  in  the  concern, 
— either  as  being  trustees,  or  creditors  for  whose  benefit  the  business 
was  carried  on,  or  as  being  persons  who  had  been  held  out  as  partners. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  at  Westmin- 
ster after  last  Hilary  Term,  when  a  verdict  was  found  for  the  defend- 
ants, leave  being  reserved  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him  for  the  amount  of  the  bills  and  interest,  if  the  court  should  be  of 
opinion  that  the  defendants  were  under  the  circumstances  liable  as 
partners. 

ffugk  Hilly  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  for  14062..  Us.  and  interest,  on  the 
ground  ^^  that  upon  the  construction  of  the  deed  of  the  13th  of  Novem- 
ber, 1849,  and  the  evidence  given  upon  the  trial,  the  defendants  were 
liable  to  the  plaintiff  for  the  debt  sought  to  be  recovered  in  this  action." 
He  submitted  that,  the  primary  object  of  the  deed  being,'  to  carry  on 
the  business,  with  a  view  to  the  payment  of  the  creditors  in  full  out  of 
the  profits  thereof y  the  case  fell  precisely  within  the  principle  of  the  de- 
cided cases,— referring  to  Pott  v.  Eyton,  3  C.  B.  32  (E.  C.  L.  R,  vol  54), 
Barry  v.  Nesham,  3  C.  B.  641,  Heyhoe  v.  Burge,  9  C.  B.  431  (E.  C.  L.  B. 
vol.  67),  Owen  v.  Body,  5  Ad.  &  E.  28  (E.  C.  L.  R.  vol.  31),  6  N.  &  M. 
448,  Janes  v.  Whitbread,  11  C.  B.  406  (E.  C.  L.  R.  vol  73),  and  Coatcs 
V.  Wilson,  7  Exch.  205.  f 

*ft9Qi  -S'y^^'i  Seijt.,  and  XHwardy  on  a  former  day  in  this  ♦term, 
-■  showed  cause  on  behalf  of  the  defendant  Wheatcroft. — ^The  only 
persons  who  could  be  liable  upon  bills  of  exchange  drawn  and  accepted 
like  the  bills  in  question,  are,  the  persons  who  are  designated  on  the 
face  of  them  as  "  The  Stanton  Iron  Company."  Whatever  liabilities 
might  be  incurred  by  the  trustees^  who  were  to  carry  on  the  business 
under  the  deed  of  the  13th  of  November,  1849,  the  ereditarsj  as  such, 
clearly  could  incur  none.     It  appears  that  the  two  Smiths  had  carried 
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on  business  as  ironmasters  at  certain  works  in  Derbyshire,  called  The 
Stinioa  Iron  Works ;  and  that,  in  the  year  1849,  being  in  diflSculties, 
they  executed  a  deed  under  the  224th  section  of  the  Bankrupt  Law  Con- 
golidation  Act,  1849,  12  &  13  Vict.  c.  106,  whereby  they  assigned  all 
their  property  and  effects  to  Sandars,  Thompson,  Haywood,  Wheatcroft, 
and  Cox,  upon  trust  to  carry  on  their  business  under  the  style  of  The 
Stanton  Iron  Company,  and  out  of  the  profits  thereof  to  pay  the  credit- 
ors rateably  until  all  the  debts  should  be  fully  paid ;  with  a  resulting 
trust  for  the  Messrs.  Smith.  The  deed  also  contained  a  provision  for 
the  retirement  of  trustees  and  the  appointment  of  others  in  their  stead. 
Availing  himself  of  that  provision,  the  defendant  Wheatcroft,  shortly 
after  the  execution  of  the  deed,  viz.,  on  the  27th  of  December,  1849, 
resigned  the  trust,  and  his  resignation  was  duly  accepted  by  his  co- 
trustees, and  he  from  that  time  wholly  ceased  to  interfere  in  the  trust, 
though  he  continued  to  be  interested  as  a  creditor  of  the  Smiths.  He 
is  sought'  to  be  made  liable  in  this  action  upon  one  of  three  grounds, — 
first,  as  a  creditor,  for  whose  benefit,  it  is  said,  the  business  is  to  be  car- 
ried on,  and  whose  debt  is  to  be  paid  out  of  the  profits, — secondly,  as  a 
trustee,  whose  liability,  it  is  contended,  remains  notwithstanding  his 
resignation  of  the  trust  before  the  debt  in  respect  of  which  it  is  sought 
to  charge  *him  was  contracted, — thirdly,  as  one  who  has  per-  r,^/^qA 
mitted  himself  to  be  held  out  as  a  party  liable.  ^ 

1.  The.  circumstance  relied  on  to  show  that  all  who  execute  the  deed 
9A  creditors  are  liable,  is,  that  the  business  is  to  be  carried  on  for  their 
benefit,  inasmuch  as  their  debts  were  to  be  paid  out  of  the  profits.  But 
the  same  might  be  said  in  every  case  where  a  man  lends  money  to  a 
partnership :  it  is  always  expected  to  be  paid  out  of  the  profits.  This, 
however,  is  not  an  open  question :  it  is  res  judicata.  Upon  a  petition 
by  Wheatcroft  to  have  the  affairs  of  this  company  wound  up  under  the 
statutes  11  &  12  Vict.  c.  45,  and  12  &  13  Vict.  c.  108,— In  re  The 
Stanton  Iron  Company,  25  Law  Journ.  Ch.  142, — the  Master  of  the 
Rolls  says :  ''  Persons  may  be  partners  towards  the  world,  without  being 
partners  between  themselves ;  it  is  a  common  case.  The  leading  case 
is  Waugh  V.  Carver,  2  H.  Bl.  235.  But  persons,  if  they  are  partners 
between  themselves,  are  undoubtedly  partners  in  respect  of  the  public. 
Tki$  is  not  a  deed  constituting  a  partnership  between  the  parties  of  the 
third  part  who  have  executed  this  deed:  it  is  a  deed  for  the  benefit  of 
Messrs.  Smith,  rather  than  of  the  creditors.  The  profits,  or  the  residue  of 
the  profits,  ate  to  be  considered  as  the  property  of  the  Messrs.  Smith : 
the  persons  executing  the  deed  are  not  held  out  to  the  world  as  partners, 
or  as  having  anything  to  do  with  the  partnership ;  and  there  is  no  ground 
for  supposing  that  they  could,  under  any  circumstances,  be  perspnally  lia- 
ble to  the  creditors  in  the  management  of  the  business.  In  the  case  of  a 
partnership,  you  have  to  consider  what  is  the  proportion  of  stock  and  labour 
which  ifl  introduced  by  each  of  the  partners,  and  the  proportion  in  which 

VOL.  XVIII.— 27 


630  HICKMAN  v.  COX.    T.  T.  1856. 

the  profits  or  dividends  are  to  be  divided.  I  assume  that  the  argament 
of  the  petitioner  is  right,  that  the  amount  of  stook  or  capital  contributed 
♦fi^ll  *^^  *^®  amount  of  the  debt  of  each  party :  but,  suppose  this  was 

-*  a  new  concern,  and  that,  instead  of  debts  forming  the  stock,  the 
creditors  who  were  the  parties  of  the  third  part  actually  advanced  the 
sums  of  money  which  now  stand  opposite  their  names  in  the  deed, — 
suppose  one,  two,  or  twenty  persons  (the  number  can  make  no  difference) 
advanced  certain  sums  of  money  to  five  other  persons,  to  establish  and 
carry  on  a  business,  on  condition  that  out  of  the  profits  they  shall  be 
paid  the  sums  they  have  advanced  simply,  and  that  the  business  shall 
then  be  transferred,  and  that  the  surplus  beyond  shall  belong  to  certain 
other  parties, — that  is  a  mere  loan  to  establish  a  partnership :  were  I  to 
hold  persons  to  be  partners  under  these  circumstances,  it  would  be  hardlj 
possible  for  any  one  to  advance  money  to  a  partnership  without  making 
them  partners.  It  wants  the  ordinary  test  and  criterion  of  a  partner- 
ship. There  are  many  di£Scult  cases,  as,  those  in  which  parties  are  to 
be  paid  an  annuity :  if  it  rises  and  falls  in  proportion  to  the  amount  of 
the  profits,  they  then  become  partners ;  they  get  a  share  of  the  profits, 
and  their  interests  are  affected  by  the  rise  and  fall  of  the  profits.  But 
here,  the  difference  in  the  rate  of  profits  affects  these  persons  no  more 
than  this,  that  it  will  be  a  little  later,  but  they  get  the  same  amount 
actually,(a)  whatever  be  the  rate  of  the  profits,  assuming  of  course  the 
business  produce  profits.  The  fact  that  a  loan  is  to  be  paid  out  of  profits 
does  not  make  the  persons  lending  partners ;  and,  unless  you  establish 
the  fact  that  they  take  a  proportionate  rate  of  the  profits  as  such,  it  is 
difiicult  to  see  how  they  could  be  made  partners.  It  m,  thereforey  im- 
possible to  hold  that  the  parties  to  this  deed  of  the  third  part  are  part- 
ners liable  to  contribute  to  the  losses  which  have  been  s%L$tained  by  those 
persons  who  have  been  carrying  on  ^he  business.  No  such  decision  has 
*6321  ^^^^  y®*  ^®®^  made."    [Williams,  J. — They  are  to  receive  the 

^  *profits :  the  deed  gives  them  the  specific  money.]  They  are  not 
to  take  a  rateable  proportion  of  the  profits  as  such :  they  are  to  receive 
specific  sums,  provided  the  fund  is  realized.  [Williams,  J. — Is  not 
.that  contrary  to  Owen  v.  Body,  and  to  the  decision  of  this  court  in 
Janes  v.  Whitbread  ?]  Owen  v.  Body  has  been  so  reflected  on  that  i: 
can  no  longer  be  considered  to  be  law.  The  Master  of  the  Bolls,  in 
the  case  referred  to,  says :  "  In  Owen  t?.  Body  there  waa  a  trust  for 
carrying  on  a  business,  similar  to  the  present.  There,  two  persons,  who 
had  not  executed  the  deed,  issued  execution  against  the  property 
assigned,  on  the  ground  that  the  deed  was  invalid  and  a  nullity.  The 
question  was,  whether  it  was  a  good  assignment ;  and  the  court  held 
that  it  was  not :  Lord  Denman  says :  <  On  consideration,  we  think,  that, 
upon  the  second  ground  of  objection,  this  assignment  was  not  good ;  the 
deed  imposed  such  terms  as  might  have  constituted  a  partnership  among 

(a)  BrentuaUj  7 
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the  persons  executing  it,  and  those  were  terms  to  which  creditors  were 
not  bound  to  submit.     The  assignment^  therefore,  was  invalid.'     All 
that  was  decided,  therefore,  was,  that  the  assignment  was  invalid.     If 
that  case  applied  to  the  present,  it  would  decide  that  the  present  agree- 
ment is  invalid :  it  certainly  does  not  decide  that  it  constituted  a  part- 
nership, or  that  any  valid  or  legal  partnership  was  constituted  by  reason 
of  that  being  done.     The  subsequent  cases  referred  to  show  that  the 
court  would  hold  that  the  parties  would  not  be  partners,  and  that  a  sub- 
sequent creditor  of  the  concern  could  not  have  sued  any  one  of  the 
parties  to  the  deed  of  the  third  part,  and  made  them  liable  for  any 
contract  entered  into  by  the  five  persons  who  carried  on  the  business. 
The  persons  who  carried  on  the  business  are,  no  doubt,  liable  to  the 
public ;  but,  as  to  the  others,  they  are  merely  cestuis  que  trust,  and  the 
limited  purpose  of  the  deed  was,  to  pay,  not  a  proportion  of  the  profits, 
but  a  certain  fixed  sum  *of  money  out  of  the  partnership  pro-  r^/joo 
perty,  and  then  to  pay  the  remainder  to  the  Messrs.  Smith."  ^ 
[WiXLES,  J. — The  provisions  of  the  winding-up  acts  in  equity  apply 
only  to  the  parties  inter  se.     Those  cases,  therefore,  have  very  little 
application  on  questions  like  this.]     It  clearly  never  could  have  been 
in  the  contemplation  of  these  parties,  that,  by  merely  executing  the 
deed  as  creditors,  they  should  render-  themselves  liable  for  all  debts 
nrhich  the  trustees  might  contract  in  carrying  on  the  business.     See  the 
condition  that  such  a  construction  would  place  them  in.     Having  once 
executed  the  deed,  and  thereby  become  partners,  they  would  have  no 
means  of  withdrawing.     Then,  this  being  a  deed  of  arrangement  under 
the  224th  section  of  the  12  &  13  Vict.  c.  106,  the  concurrence  in  which 
by  six-sevenths  of  the  creditors  in  number  and  value  binds  the  whole, 
a  party  might  be  equally  bound  whether  he  executed  it  or  not.     He 
would  thus  become  a  partner  by  the  acts  of  others  over  whom  he  has 
no  control.     [Jervis,  C.  J. — A  deed  like  this,  which  provides  for  the 
-  carrying  on  of  the  business,  is  not  within  the  bankrupt  act.]    The  224th 
section  contemplates  deeds  relating  to  the  ^'  conduct  and  management*' 
of  the  affairs  of  the  debtor.     [Jebvis,  G.  J. — It  means  the  conduct  and 
management  of  the  estate  with  a  view  and  for  the  purpose  of  distribu- 
tion.    In  Tetley  v.  Taylor,  1  Ellis  k  B.  521,  582  (E.  C.  L.  R.  vol.  72), 
the  Exchequer  Chamber  expressly  held,  that  that  section  does  not  make 
any  deed  of  arrangement  binding  on  a  creditor  who  has  not  executed  it, 
unless  such   deed   provides  for  the  distribution  of  the  whole  of  the 
trader's  estate  as  in  bankruptcy.]     The  decision  of  this  court  in  Janes 
V.  Whitbread  proceeded  on  thejground,  that,  by  the  terms  of  the  deed, 
the  carrying  on  the  trade  was  merely  subsidiary  to  the  general  purpose 
of  sale  and  distribution.     And  Goates  v.  Williams  merely  adopted  the 
previous  decisions  in  Owen  t^.  Body  and  Janes  v.  Whitbread. 

*2.  There  is  no  pretence  for  charging  the  defendants  merely  r^gQ^ 
as  trustees.     And,  if  they  could  be  so  charged,  it  clearly  could  ^ 
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only  be  in  respect  of  acts  done  by  them  as  such,  and  for  contracts 
entered  into  whilst  they  continued  to  be  trustees. 

Bovill^  Welsbt/y  and  Beden^  for  the  defendant  Cox. — ^If  all  the  credi- 
tors who  execute  the  deed  are  to  be  considered  aa  partners,  they  must 
be  partners  with  one  another  and  with  the  Messrs.  Smith-  Surely  that 
is  a  very  alarming  and  a  very  absurd  result  of  such  a  deed  as  this.  If 
that  were  so,  every  next  of  kin  for  whose  benefit  executors  carry  on 
the  business  of  their  testator,  is  a  partner  with  them.  [Williams,  J. — 
If  done  at  their  request.  It  is  the  same  question.  Willes,  J. — Sup- 
pose two  men  agree  to  carry  on  business  until  they  realize  10,000/., 
.would  they  not  be  partners  ?]  No  doubt  they  would.  [Willes,  J. — Sup- 
pose a  body  of  creditors  enter  into  the  same  agreement?]  The  same 
result  would  follow.  But  here  the  creditors  do  not  so  agree.  The 
decision  of  the  Master  of  the  Bolls  in  the  case  before  him  clearly  and 
satisfactorily  shows  that  this  deed  does  not  constitute  a  partnership  in 
the  manner  suggested.  All  what  was  decided  in  Owen  v.  Body,  was, 
that  the  deed  there  was  not  a  valid  deed :  the  court  did  not  decide,  nor 
was  it  necessary  for  them  to  decide,  that  the  creditors  were  partners. 
[Williams,  J. — What  term  is  there  in  the  deed  in  Owen  v.  Body,  which 
is  -not  found  in  this  deed?]  They  certainly  are  nearly  identical. 
Waugh  V.  Carver,  2  H.  Bla.  235,  Grace  v.  Smith,  2  W.  Bla.  998,  Pott 
V.  Eyton,  8  C.  B.  32  (E.  C.  L.  B.  vol.  64),  Barry  v.  Nesham,  3  C.  B.  641, 
and  Heyhoe  v,  Burge,  9  C.  B.  434  (E.  C.  L.  R.  vol.  67),  are  considered 
to  have  carried  the  doctrine  of  constructive  partnership  as  far  as  it  con- 
veniently can  be  ;  and  the  court  will  not  be  disposed  to  extend  it.  The 
^/.q^l  creditors  here  are  to  be  paid  *out  of  profits,  if  profits  are  made : 
•'  but,  in  what  does  that  differ  the  case  from  that  of  every  loan  to  a 
firm  ?  Suppose,  instead  of  the  stipulation  that  ^he  business  should  be 
carried  on  by  the  trustees,  the  deed  had  stipulated  for  its  being  carried 
on  by  the  Messrs.  Smith,  and  the  creditors  had  agreed,  aa  here,  to 
receive  payment  rateably  out  of  future  profits, — could  it  in  that  case 
have-  been  said  that  the  creditors  were  partners  and  members  of  The 
Stanton  Iron  Company  ?  The  trustees  are  the  agents  of  the  Messrs. 
Smith :  they  are  appointed  by  them,  and  not  by  the  creditors,  who  are 
mere  assenting  parties.  This  case,  it  is  submitted,  must  be  governed 
by  Janes  v.  Whitbread.  The  trustee  there  was  "  to  employ  the  said 
James  Ellis,  or  any  other  person  or  persons,  in  winding  up  the  affairs 
of  him  the  said  James  Ellis,  and  in  collecting  and  getting  in  his  estate 
and  effects  thereby  assigned,  and  in  carrying  on  his  trade^  if  thought 
expedient  by  him."  The  carrying  on  the  trade  was  held  to  be  subsi- 
diary to  the  main  purpose  of  the  deed,  viz.  the  liquidation  of  the  debts 
of  the  assignor,  and  therefore  the  deed  was  held  to  be  valid.  Speak- 
ing of  Owen  V.  Body,  Jervis,  C.  J.,  there  says :  «  Upon  examining  that 
case,  I  am  of  opinion  that  it  is  not  applicable  to  the  present ;  for,  there, 
the  deed  contained  minute  provisions  investing  the  trustees  with  power 
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to  carry  on  the  trade,  for  which  purpose  they  were  authorized  to  lay 
out  money  in  payment  of  rent,  &c.,  and  in  keeping  up  the  stock  :  and 
the  court  held  the  deed  void,  as  being  one  which  creditors  could  not 
reasonably  be  expected  to  become  parties  to.  Here,  however,  the  deed 
contemplates  the  sale  of  the  property,  and  the  winding  up  of  the  business  ; 
and  the  power  given  to  the  trustee  to  carry  on  the  trade,  was  evidently 
intended  to  be  merely  subsidiary  to  the  winding  up  of  the  concern." 
So,  here,  the  carrying  on  the  trade  was  merely  subsidiary  to  the  pur- 
pose of  liquidating  the  debts. 

*Hugh  HtU  and  Fteld,  in.  support  of  the  rule. — The  main  rn^r^or^ 
question  is,  whether  the  deed  comes  within  the  cases  of  Owen  v.  ^ 
Body  and  Janes  v.  Whitbread.  It  begins  by  reciting  that  the  Messrs. 
Smith  are  indebted  to  the  several  persons  parties  thereto  of  the  third 
part,  and  that  they  have  agreed  to  assign  all  their  estate  and  effects 
for  the  benefit  of  their  creditors :  it  then  proceeds  to  assign  all  their 
property  and  effects  to  the  trustees,  upon  trust  to  carry  on  the  business 
under  the  name  of  The  Stanton  Iron  Company, — and  the  clause  em- 
powering the  trustees  to  take  new  or  renewed  leases  conteinplates  the 
possibility  of  the  business  being  so  carried  on  longer  than  twenty-one 
years, — ^and  to  pay  and  divide  the  profits  arising  therefrom  to  and 
among  the  creditors  rateably  in  proportion  to  their  respective  debts. 
In  Janes  v.  Whitbread,  the  power  given  to  the  trustee,  in  the  first 
instance,  was,  to  wind  up  the  affairs :  and  Maule,  J.,  referring  to  Owen 
V.  Body,  says, — "  The  main  object  of  the  deed  in  that  case  was,  the 
carrying  on  of  an  extensive  business,  for  the  purpose  of  lAaking  money 
to  pay  the  creditors  who  became  parties  to  the  deed.  Here,  the  object 
is,  merely  to  wind  up  the  concern.  That  is-  a  clear,  plain,  and  intelli- 
gible distinction."  It  is  impossible  to  conceive  language  more  applica- 
ble to  a  deed  framed  as  this  is.  In  giving  judgment  in  Ow6n  v.  Body, 
Lord  Denman  says, — <<  The  deed  imposed  such  terms  as  might  have 
constituted  a  partnership  among  the  persons  executing  it ;  and  those 
were  terms  to  which  creditors  were  not  bound  to  submit.  The  assign- 
ment, therefore,  w&s  invalid."  That  is  an  express  decision  of  a  court 
of  co-ordinate  jurisdiction,  that  a  deed  such  as  this  does  create  a  part- 
nership. The  grounds  of  objection  to  that  case  urged  in  the  case  before 
the  Master  of  the  Rolls  are  not  satisfactory.  It  is  not  necessary  to 
contend  that  the  creditors  here  became  partners  inter  se  :  it  is  enough 
tO'Say,  that,  where  a  man  contracts  to  receive  a  *proportionate  r^nnn 
part  of  the  profits  of  a  concern  he  thereby  becomes  a  partner.  ^ 
In  Pott  V.  Eyton,  3  0.  B.  82,  89  (E.  C.  L.  R.  vol.  54),  Tindal,  C.  J., 
says  :  «  Traders  become  partners  between  themselves  by  a  mutual  pai"- 
ticipation  of  profit  and  loss :  but,  as  to  third  persons,  they  are  part- 
ners if  they  share  the  profits  of  a  concern ;  for,  he  who  receives  a  share 
of  the  profits,  receives  a  part  of  that  fund  upon  which  the  creditors  of 
the  concern  have  a  right  to  rely  for  payment,  and  is  therefore  to  be 
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made  liable  to  losses,  although  he  may  have  expressly  stipulated  for 
exemption  from  them :  Grace  v.  Smith,  2  W.  Bla.  998 ;  Waugh  v. 
Carver,  2  H.  Bla.  235."  That  is  exactly  what  the  creditors  have 
stipulated  for  here.  [Jebvis,  C.  J. — It  certainly  is  difficult  to  say  that 
they  are  not  stipulating  for  a  share  of  the  profits.]  Again,  in  Barry 
r.  Nesham,  8  C.  B.  641,  655,  Wilde,  C.  J.,  says:  "All  the  cases 
seem  to  agree,  that,  whatever  be  th^  private  stipulations  between  the 
parties  themselves,  an  agreement  for  a  participation  in  the  profits 
constitutes  a  partnership  as  to  third  persons ;  for,  it  is  but  reasonable 
that  one  who  stipulates  for  an  interest  in  the  profits  should  be  held 
liable  to  those  who  supply  the  means  of  carrying  on  the  trading  con- 
cern out  of  which  those  profits  are  to  arise."  In  Heyhoe  v.  Surge,  9 
C.  B.  431  (E.  C.  L.  B.  vol.  67),  the  court  took  it  for  granted  that  the 
agreement  for  a  participation  in  profits  created  a  partnership.  Cress- 
well,  J.,  in  delivering  the  judgment  of  the  court,  said, — p.  458, — ''  It 
has  been  decided  in  so  many  cases  that  an  agreement  between  the  par- 
ties to  be  jointly  interested  in  the  profits  of  one  transaction,  constitutes 
a  partnership,  and  authorizes  them  to  do  all  that  is  necessary  to  obtain 
profits,  as  usual  in  such  matters,  that  the  rule  cannot  now  be  shaken." 
It  is  submitted  that  Owen  v.  Body,  as  recognised  and  explained  in 
Janes  v,  Whitbread,  is  a  sound  and  a  good  and  just  rule.  In  Grace  v. 
^/,Qo-|  Smith,  De  Gr^y,  C.  J.,  says :  "  Every  man  who  has  a  *Bhare 
-*  of  the  profits  of  a  trade  ought  also  to  bear  his  share  of  the  loss. 
And  if  any  one  takes  a  part  of  the  profits,  he  takes  a  part  of  that  fund 
out  of  which  the  creditor  of  the  trader  relies  for  payment."  Goope  o. 
Eyre,  1  H.  Bl.  37,  Gilpin  v.  Enderbey,  5  B.  &  Aid.  964  (E.  C.  L.  R. 
vol.  7),  and  Bond  v.  Pittard,  8  M.  &  W.  857,t  were  also  referred  to. 

As  to  the  liability  of  the  defendants  as  trustees, — Cox,  on  bemg 
proposed  as  a  trustee,  objected  to  become  one  unless  indemnified.  He 
accordingly  received  an  indemnity,  and  then  he  consented,  and  acted 
as  a  trustee.  [JfiKVis,  C.  J. — ^It  is  hardly  worth  while  to  discuss  tUs. 
You  cannot  make  out  a  case  against  Wheataroft,  as  a  trustee,  and 
there  is  no  leave  reserved  to  amend :  it  would  only,  therefore,  go  to  a 
new  trial.]  Gur.  adv.  vult 

Jbrvis,  C.  J.,  now  delivered  the  judgment  of  the  court : — 

Having  duly  considered  this  case,  we  are  of  opinion  that  the  role 
must  be  made  absolute.  The  case,  in  fact,  is  expressly  bound  by  the 
authority  of  Owen  v.  Body,  5  Ad.  k  E.  28  (E.  G.  L.  R.  vol.  81),  6 
N.  &  M.  448,  which  is  recognised,  and  its  principle  clearly  and  neatlj 
stated  by  Maule,  J.,  in  Janes  v.  Whitbread,  11  G.  B.  406  (E.  G.  L.  B. 
vol.  73),  shortly  before  we  had  the  misfortune  to  lose  him. 

The  question  is,  whether  the  creditors,  by  signing  this  instrument 
have  made  themselves  partners.  And  we  think,  upon  the  authorittes 
referred  to,  as  well  as  upon  the  reason  of  the  thing,  that  they  ha^e 
done  so.     They  agree  together  to  carry  on  the  business,  under  tbe 
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superintendence  or  agency  of  a  manager,  for  their  mutual  benefit; 
and,  though  they  do  not  take  an  interest  in  the  profits  of  the  concern 
expressly  as  partners ;  yet  they  do  participate  in  the  profits,  inasmuch 
as  their  claims  are  to  be  rateably  paid  out  of  the  fund  to  be  formed  by 
such  profits;  and  this,  according  to  the  authority  of  Owen  v.  r^^oq 
*Body  and  Janes  v.  Whitbread,  makes  them  liable  as  partners  ^ 
upon  the  bills  -accepted  by  the  firm  of  which  they  so  became  members. 
On  this  ground  we  think  the  rule  to  enter  a  verdict  for  the  plaintiff 
must  be  made  absolute.  B^le  absolute.(a) 

(a)  An  appeal  is  now  pending. 


WARD  V.  CARDWELL.    June  12. 

The  eoart  will  not  enlarge  the  time  for  showing  cause  against  a  rule  to  enter  a  saggestion  under 
the  eity  small  debts  aot>  to  deprive  the  plaintiif  of  costs,  in  order  to  enable  the  plaintijf' to 
apply  to  the  judge  for  a  oertiiloate. 

Thomas,  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi 
for  a  saggestion  under  the  city  of  London  small  debts  act,  15  &;  16 
Vict.  c.  Ixxvii.,  s.  119,  to  deprive  the  plaintiff*  of  costs.  The  cause 
was  tried  before  Growder,  J.,  on  the  6th  instant,  and  a  verdict  found 
for  the  plaintifT  for  25Z.  The  affidavit  contained  all  the  allegations 
necessary  to  entitle  the  defendant  to  have  a  suggestion  entered,  as  was 
admitted  by 

BeoBley^  who  now  appeared  for  the  plaintiff,  and  prayed  that  the 
rule  might  be  enlarged,  in  order  to  give  him  an  opportunity  of  apply- 
ing to  the  learned  judge  to  certify  that  there  was  sufficient  reason  for 
bringing  the  action  in  the  superior  court. 

Per  Curiam. — You  should  have  applied  earlier.  The  rule  must  be 
made  absolute. 


♦HAWKINS  V.  ALDER.    May  27.  [*640 

In  an  aetSon  for  negUgently  driving  against  and  killing  a  horse  of  the  plaintiff  proved  to  be 
worth  302.,  the  jury, — there  being  strong  evidence  to  negative  negligence  on  the  part  of  the 
defendant,  and  some  evidence  the  other  way. — contrary  to  the  opinion  of  the  jndge,  foand  for 
the  plaintiff,  damages  16Z. : — The  court  refused  to  gi^nt  a  new  trial  on  the  ground  of  the  ver- 
dict being  perverse. 

StmhU^  that  the  44th  section  of^the  Common  Law  Procedure  Act,  1854,  which  in  some  measure 
plaees  the  costs,  on  motions  for  new  trials  on  the  ground  of  the  verdict  being  against  evidence, 
in  the  discretion  of  the  eourt»  has  not  altered  the  rule  wliich  precludes  the  grant  of  a  new  trial 
in  saeh  cases  where  the  damages  are  under  20L 

This  waa  an  action  in  which  the  defendant  waa  charged  with  having 
aegligentlj  driven  against  and  killed  a  horse  of  the  plaintiff. 
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The  cause  was  tried  before  Jeryis,  C.  J.,  at  the  sittings  in  London 
after  the  last  term.  The  horse  was  proved  to  have  been  worth  302. 
There  was  contradictory  evidence  as  to  the  cause  of  the  accident ;  but, 
in  the  opinion  of  his  Lordship,  the  evidence  greatly  preponderated  in 
favour  of  the  defendant,  and  he  so  told  the  jury.  They,  howerer, 
returned  a  verdict  for  the  plaintiff,  damages  152. 

Hayci^  Serjt.,  now  moved  for  a  new  trial,  on  the  ground  that  the 
verdict  was  perverse, — being  contrary  to  the  direction  of  the  judge, 
and  manifestly  the  result  of  a  compromise  amongst  the  jury,  who  from 
the  amount  of  damages  they  gave  must  evidently  have  considered  that 
there  was'  negligence  on  the  part  of  the  plaintiff.  [Jervis,  C.  J.— I 
certainly  expected  the  verdict  would  have  been  for  the  defendant ;  but, 
at  the  same  time,  I  am  bound  to  say  that  there  was  evidence  on  both 
sides.  I  cannot  say  the  verdict  is  perverse,  which  means,  as  I  under- 
stand, where  there  is  no  dispute  about  the  facts,  and  the  jury,  disre- 
garding the  direction  of  the  judge  as  to  the  law,  choose  to  take  the 
matter  into  their  own  hands,  and  substitute  their  own  arbitrary  notion 
of  rough  justice.]  Then,  the  verdict  was  clearly  against  the  weight  of 
the  evidence.  [Jervis,  C.  J. — There  you  are  met  by  the  rule  as  to  a 
*fun  ^^^^^^  under  20Z.]  That  rule,  it  is  submitted,  no  *longerap- 
-■  plies.  The  reason  for  it,  viz.,  that  it  would  be  mercy  to  the 
applicant  to  refuse  the  rule,  seeing  that  he  must  pay  the  costs  of  the 
first  trial  as  a  condition,  was  removed  when  it  was  enacted  by  the  44th 
section  of  the  Common  Law  Procedure  Act,  1864, 17  &  18  Vict.  c.  125, 
that,  (<  when  a  new  trial  is  granted  on  the  ground  that  the  verdict  was 
against  evidence,  the  costs  of  the  first  trial  shall  abide  the  event,  unless 
the  court  shall  otherwise  order.** 

Jervis,  C.  J. — Although  I  must  confess,  that,  if  I  had  been  on  the 
jury,  I  should  have  found  the  other  way,  I  think  there  ought  to  be  no 
rule.  The  jury  did  not  take  the  same  view  that  I  did :  but  I  cannot 
say  they  were  so  entirely  wrong  as  to  feel  justified  in  taking  the  matter 
out  of  their  hands :  there  was  some  evidence  on  both  sides. 

Williams,  J.(a) — I  agree  with  my  Lord,  though  with  some  reluc- 
tance, that  there  ought  to  be  no  rule.  If  one  were  granted,  it  clearly 
would  be  discharged.  I  cannot  see  that  there  was  misconduct  on  the 
part  of  the  jury  so  as  to  make  the  verdict  a  perverse  one. 

WiLLES,  J. — I  am  of  the  same  opinion.  I  do  not  think  the  17  &  18 
Vict.  c.  125,  s.  44,  has  altered  the  rule  upon  which  the  courts  have  w 
many  years  acted,  in  refusing  to  grant  a  new  trial  on  the  ground  of 
the  verdict  being  against  evidence,  where  the  damages  are  under  202. 

Rule  refused. 

(a)  Cresflwell,  J.,  wm  abeent 


18  COMMON  BENCH.    (9  J.  SCOTT.)  642 


•MASON  V.  MUGGERIDGE.    June  4.  [*642 

Serrice  of  a  rule  noder  the  60th  Bection  of  the  Common  Law  Procedure  Act,  1854,  upon  the 
wife  of  the  party,  without  showing  that  it  came  to  hitf  knowledge,  is  not  sufficient. 

Patekson  moved  for  an  attachment  against  the  defendant,  a  judg- 
ment-debtor, for  ilot  appearing  before  the  master  pursuant  to  a  judgfe's 
order  (made  a  rule  of  court),  to  be  examined  as  to  debts  due  to  him, 
under  the  60th  section  of  the  Common  Law  Procedure  Act,  1864,  17 
&  18  Vict.  c.  125.  (a)  The  affidavit  upon  which  he  moved  alleged  a 
service  of  the  Tvl€  upon  the  defendant's  wijFe  on  the  20th  ultimo ;  but 
there  was  no  allegation  that  it  had  ever  come  to  the  defendant's  know- 
ledge. 

Per  Curiam, — The  service  is  insufficient.  Rule  refused. 

(a)  Which  enaets  that  "it  shall  he  lawful  for  any  creditor  who  has  obtained  a. judgment  in 
any  of  the  superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule  or  order  that  the  judgment- 
debtor  should  be  orally  examined  as  to  any  and  what  debts  are  owing'to  him  before  a  master  of 
the  court,  or  snoh  other  person  as  the  court  or  judge  shall  appoint;  and  the  court  or  judge  may 
make  such  rule  or  order  for  the  examination  of  such  judgment-debtor,  and  for  the  production 
of  any  books  or  documents,  and  the  examination  shall  be  conduoted  in  the  same  manner  as  in 
the  case  of  an  oral  examination  of  an  opposite  party  before  a  master  under  this  act 
(under  §.51.) 


n 
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It  is  no  ground  for  refusing  to  answer  interrogatories  under  the  51st  section  of  the  Common  Law 
Procedure  Act,  1864,  17  k  18  Vict  c.  125,  in  an  action  for  the  infringement  of  a  patent,  that 
the  answers  may  expose  the  defendant's  customers  to  actions. 

> 

This  was  an  action  for  an  alleged  infringement  by  the  defendants 
of  a  patent  granted  to  the  plaintiff  on  the  11th  of  February,  1846,  for 
a  centrifugal  pump. 

The  plaintiff  having  obtained  an  order  under  the  51st  section  of  the 
Common  Law  Procedure  Act,  1854, — 17  &  18  Vict.  c.  125, — for  the 
exhibiting  of  interrogatories  to  the  defendants,  the  •  following  were 
(amongst  others)  delivered : — 

«1.  Did  you  manufacture  the  centrifugal  pump  now  in  or  being 
erected  in  the  Crystal  Palace  at  Sydenham,  upon  which  the  name  of 
your  firm  is  inscribed  above  the  supports  of  and  near  to  the  discharg- 
ing orifice  7 

<<  2.  Did  you  exhibit  that  pump  at  the  late  exhibition  in  Paris  in 
1855  ?  If  not,  then  for  whom  did  you  manufacture  it,  and  to  whom 
did  you  sell  or  lend  it  ?  And,  if  you  have  since  made  any  variations 
in  its  construction,  state  what  those  variations  are. 

<(  3.  Did  you  manufacture  the  centrifugal  pump  erected  and  now  or 
late  in  use  at  the  Tottenham  sewage  works,  in  the  county  of  Middlesex  ? 
And,  if  so,  by  whose  order  did  you  manufacture  it,  and  when  and 
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where  was  it  manufactured  and  delivered  7  And  state  the  namei  and 
addresses  of  the  persons  or  person  to  whom  you  sold  it,  and  when  joa 
sold  it,  and  at  what  price. 

"  4.  How  many  centrifugal  pumps  have  you  made  and  sold  between 
the  21st  of  April,  1865,  and  the  5th  of  May,  1856  ?  And  state  whe- 
ther any,  or  which,  out  of  the  whole  number  so  made  and  sold  between 
those  dates,  had  or  had  not  foot-valves  or  retaining-valves.  *  . 
♦fi441  "  ^'  I^^stinguish  how  many  of  those  were  sold  and  *deUvered 
-*  previously  to  the  first-mentioned  pmnp  being  exhibited  in  Paris, 
and  how  many  since. 

<<  7.  State  the  names  and  addresses  of  the  several  persons  to  whcm  thi 
said  pumps  respectively  have  been  sold  within  the  said  periods,  and  the 
prices  at  which  they  were  respectively  sold,  together  with  the  diameter 
of  the  apertures  into  the  pans  of  such  pumps  respectively. 

«  8.  Where  ar6  or  were  the  said  pumps  respectively  in  use,  or  sent  to 
be  used  f  And,  are  any  of  them,  and  which,  now  under  your  control? 
Mention  those  especially  which  within  your  knowledge  now  are,  or 
within  the  last  three  months  have  been,  in  use  within  fifty  miles  of 
London." 

Sindmarchy  upon  an  affidavit  that  the  plaintiff  had  already  unsuc- 
cessfully  brought  two  actions  against  the  defendants  for  the  alleged 
infringement  of  his  patent,(a)  and  that  there  was  no  novelty  in  the 
alleged  invention,  moved  for  a  rule  calling  upon  the.  plaintifiT  to  show 
cause  why  so  much  of  the  interrogatories  as  required  the  defendants  to 
state  the  number  of  pumps  they  had  made  according  to  the  plaintiff's 
plan,  and  the  names  and  addresses  of  the  persons  to  whom  they  had 
sold  them,  should  not  be  struck  out.  He  submitted  that  the  informa- 
tion sought  could  not  be  necessary  to  enable  the  plaintiff  to  make  ont 
his  case,  and  that  the  defendants  ought  not  to  be  called  apon  to  expose 
their  customers  to  actions. 

♦fi4^1      Jbkvis,  C.  J. — That  the  customers  may  be  exposed  to  *actions, 
-'  is  no  objection.     If  you  admit  the  infringement,  the  plaintiff  is 
entitled  to  the  information  he  asks.     The  defendants  must  answer  the 
interrogatories. 

The  rest  of  the  court  concurring.  Rule  refused. 

(a)  The  specifloation  prodooed  on  those  two  oceuionB  olaimed  too  mnoh :  bat  there  had  tinet 
Veen  two  disclaimeri  entered  porraant  to  the  statutes.  See  5  A  6  W.  4,  o.  83,  i.  ly  7  &  S  Vkt 
0.  69,  B.  6,  and  16  A  16  Vict.  c.  88,  s.  39. 
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Fayment  of  rant  under  a  diftress  is  not  a  oonelnsive  admiBsion  of  title  in  the  distrainor,  bnt 

may  be  rebutte<f  by  showing  that  he  never  had  any  title. 
The  plaintiff  claimed  as  executrix  and  devisee  of  the  administratrix  of  one  of  three  lessors,  and 

showed  that  rent  had  been  paid  by  the  defssdant  (the  lessee)  to  her  testatrix  and  to  herself, — 

on  two  occasions,  after  distress : — 'Held,  that  this  primi  faoie  ease  waa  answered  by  showing 

that  one  of  •the  other  lessors  was  still  living. 

This  was  an  action  for  use  and  occupation,  to  which  the  defendant 
pleaded  never  indebted. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  in  Middlesex 
after  the  last  term.  The  facts  which  appeared  in  evidence  were  as  fol- 
lows : — The  defendant  became  tenant  of  the  premises  in  question  under 
a  lease  which  was  granted  to  him  on  the  23d  of  April,  1842,  for  the 
term  of  twenty-one  years  from  the  26th  of  March  then  last,  by  Wil- 
liam Beaufort  Gullen,  Edward  Beaufort  Cullen,  and  Elizabeth  Gullen, 
at  the  yearly  rent  of  1002.  payable  quarterly. 

William  Beaufort  Gullen,  who  had  been  in  the  Austrian  service,  died 
in  Transylvania  on  the  16th  of  August,  1848,  unmarried,  and  intestate ; 
and  letters  of  administration  of  his  goods  and  chattels  were  duly  granted 
to  his  mother,  Mrs.  Elizabeth  Power  Gullen,  on  the  8th  of  August, 
1850. 

Edward  Beaufort  Gullen,  it  was  proved,  had  gone  to  Sydney,  and 
was,  as  appeared  from  a  letter  received  from  him,  dated  October,  1854, 
still  living.     Elizabeth  Gullen  died  on  the  27th  of  August,  1849. 

The  plaintiff  launched  her  case  by  showing  that  the  rent  of  the  pre- 
mises in  question  had  been  regularly  paid  by  the  defendant  to  Edward 
Beaufort  Gullen  down  to  the  *year  1850,  and  since  then  to  Mrs.  r^/^f^ 
Elizabeth  Power  Gullen  until  her  death ;  that  she  (the  plaintiff)  *- 
was  sole  devisee  and  executrix  tmderi^he  will  of  Mrs.  Gullen,  which  was 
proved  in  the  Prerogative  Gourt  of  the  Archbishop  of  Ganterbury  on 
the  16th  of  January,  1852;  that,  on  the  15th  of  June,  1852,  she  dis- 
trained for  the  quarter's  rent  which  became  due  on  the  25th  o^  March, 
which  distress  the  defendant  submitted  to  by  paying  the  rent  and  ex- 
penses ;  and  that,  on  the  22d  of  November,  1855,  she  again  distrained 
for  a  quarter's  rent  of  the  premises  which  became  due  at  the  preceding 
Michaelmas  Day,  and  that  the  defendant  paid  the  amount  and  expenses. 

She  ako  put  in  the  letters  of  administration  granted  to  Mrs.  Eliza- 
beth Power  Gullen,  and  the  probate  of  Mrs.  Gullen's  will :  and  it  was 
insisted,  on  her  behalf,  that  the  payment  of  rent  by  the  defendant  to 
the  plaintiff,  and  particularly  the  fact  of  his  submitting  to  two  distresses, 
was  such  conolusive  evidence  of  acquiescence  in  her  title  as  to  preclude 
him  from  dierputing  it. 

For  the  defendant  it  was  submitted  that  the  plaintiff  was  not  entitled 
to  recover,  the  evidence  showing  that  she  was  not  the  executrix  of  the 
surviving  lesBor. 
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Under  the  direction  of  the  learned  judge,  a  verdict  was  entered  for 
the  defendant,  leave  being  reserved  to  the  plaintiff  to  move  to  enter  a 
verdict  for  her  for  25^,  if  the  court  should  be  of  opinion  that  the  de- 
fendant  was  under  the  circumstances  precluded  from  disputing  her  title. 

ByUsj  Serjt.,  on  a  former  day  in  this  term,  obtained  a  rule  nisi  ac- 
cordingly. He  submitted,  that,  if  this*  had  only  been  the  case  of  a 
payment  of  rent,  the  plaintiff's  case  was  not  answered  by  the  mere 
suggestion  that  Edward  Beaufort  CuUen,  the  third  lessor,  was  still 
living ;  and  that,  at  all  events,  the  submitting  to  a  distress  at  the  plain- 
*^j.7i  ^^'^  ^^^  ^^  equally  conclusive  against  '*'him  as  if  judgment  htd 
-*  passed  against  him  on  a  plea  of  non  tenuit  to  an  avowry  for  the 
rent.  Green's  Case,  Cro.  Eliz.  3,  Panton  v.  Jones,  3  Gamp.  372,  and 
Smith's  Leading  Gases,  654,  were  referred  to. 

Hawkins  now  showed  cause. — The  defendant  held  under  the  lease 
granted  to  him  on  the  23d  of  April,  1852,  by  William  Beaufort  Gnllen, 
Edward  Beaufort  GuUen,  and  Elizabeth  GuUen,  and  that  lease  had  not 
expired.  The  rent,  it  appears,  had  at  first  been  paid  to  Edward  Beau- 
fort Gullen ;  and  afterwards,  Elizabeth  GuUen  dying,  Edward  Beaufort 
GuUen  going  to  Sydney,  and  William  Beaufort  Gullen  also  dying,  the 
rent  was  paid  to  the  mother  Elizabeth  Power  Gullen  (who  had  taken 
out  letters  of  administration  to  WUliam  Beaufort  Gullen)  until  her 
death :  and,  after  the  death  of  Mrs.  Elizabeth  Power  GnUen,  the  defend- 
ant paid  rent  to  Miss  Knight,  the  plaintiff,  the  sole  devisee  and  executrix 
of  Mrs.  Gullen,  beUeving  her  to  be  the  person  legally  entitled  to  receiTe 
it.  It  was  not  pretended  that  there  had  been  any  release  or  assign- 
ment of  the  interest  of  Edward  Beaufort  Gullen,  or  that  there  had  been 
any  fresh  holding :  but  the  plaintiff  relied  upon  the  fact  of  the  defend- 
ant having  admitted  her  title  by  submitting  to  two  distresses.  The 
mere  submission  to  a  distress,  however,  clearly  can  have  no  more  effect 
as  an  admission  of  title,  than  payment  of  rent.  It  may  be  prim&  facie 
evidence  of  title ;  but  it  is  not  conclusive.  In  Fenner  v.  Duplock,  2 
Bingh.  11  (E.  G.  L.  R.  vol.  9),  9  J.  B.  Moore,  38  (E.  G.  L.  R.  vol.  17), 
it  was  held,  that  payment  of  rent  by  a  lessee  to  a  lessor  after  the  les- 
sor's title  has  expired,  and  after  the  lessee  has  notice  of  an  adverse 
claim,  does  not  amount  to  an  acknowledgment  of  title  in  the  lessor,  or 
to  a  virtual  attornment,  unless  at  the  time  of  payment  the  lessee  knows 
the  precise  nature  of  the  adverse  claim,  or  the  manner  in  which  the 
*fi/l«l  ^^ss^^'s  *^*^^  ^^  expired.  Best,  G.  J.,  there  says :  *«  Payment 
-*  of  rent  may  indeed  be  evidence  of  an  attornment ;  but,  before 
we  can  decide  whether  an  attornment  has  taken  place,  we  must  look  at 
the  circumstances,  and  see  whether  they  do  not  rebut  the  presumption 
of  an  attornment."  Here  the  plainl^iff  shows  no  title  whatever.  [Grbss- 
WELL,  J. — It  might  be  primfi  facie  evidence  of  a  seisin  in  fee.]  True: 
but  the  evidence  offered  on  the  part  of  the  defendant  was  sufficient  to 
rebut  tjiat. 
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Byle9y  Serjt.,  and  Needham,  in  support  of  the  rule. — The  plaintiff  came 
into  court  with  strong  prim&  facie  evidence, — two  distresses  for  rent 
acquiesced  in  by  the  defendant  by  payment  of  the  rent  claimed  and  the 
expenses.  It  lay  upon  the  defendant  to  displace  the  case  so  made,  by 
showing  clearly  and  unequivocally  that  the  plaintiff  was  not  entitled  to 
the  reversion.  In  order  to  do  this,  the  defendant  put  in  the  l^^asc 
granted  to  him  by  William  Beaufort  Gullen,  Edward  Beaufort  Gulleuy 
and  Elizabeth  CuUen,  for  a  term  yet  unexpired.  It  appeared  that  the 
rent  was  reserved  to  the  three  lessors ;  but,  whether  they  were  joint 
tenants  or  tenants  in  common,  did  not  appear ;  if  the  former,  the  rent 
would  go  to  the  survivor,  and  there  was  no  evidence  that  Edward  Beau- 
fort Cullen  was  dead.  The  defendant  was  bound  to  encounter  all  the  pos- 
sibilities of  the  plaintiJST's  having  title.  The  submitting  to  the  distresses 
▼as  an  acknowledgment  of  the  tenancy  under  the  plaintiff,  the  distrainor : 
Panton  v.  Jones,  3  Gampb.  872.  Bayley,  B.,  there  says, — «<  I  have  no 
doubt  that  submitting  to  a  distress  acknowledges  the  tenancy.  The 
landlord,  after  distraining,  cannot  bring  ejectment ;  and  the  occupier, 
if  he  does  not  replevy,  I  think,  is  precluded  from  denying  the  title  of 
the  landlord."  For  the  focmer  of  those  propositions.  Green's  Gase, 
Cro.  Eliz.  3,  is  a  distinct  authority.  There,  in  ejectione  firm®  the  case 
was  this, — "a  prebend  let  land  to  Green  for  years,  rendering  rent, 
*and  a  re-entry  for  non-payment:  The  rent  was  demanded,  and  rn^nAQ 
was  not. paid,  and  two  days  after  the  lessor  received  the  rent  of  ^ 
him,  and  maketh  him  an  acquittance  by  the  name  of  his  fermor :  and 
if  this  receipt  doth  bar  him  of  his  re-entry,  was  the  question.  And  it 
was  clearly  resolved  that  the  bare  receipt  of  the  rent  after  the  day  was 
no  bar,  for,  it  was  a  duty  due  to  him ;  but  a  distress  far  the  rent,  or  a 
receipt  of  rent  due  at  another  day,  was  a  bar^  for,  those  acts  do  affirm 
the  lessee  to  have  lawful  possession :  so,  if  he  maketh  him  an  acquittance, 
with  a  recital  that  he  is  his  tenant :  and,  in  this  case,  by  calling  him 
his  fermor,  it  is  a  full  declaration  of  his  meaning  to  continue  him  his 
tenant."  [Cresswbll,  J. — Suppose  two  of  the  three  lessors  had  died, 
and  the  survivor  sued  for  the  rent,  there  being  nothing  to  show  the 
quality  of  the  estate,  would  he  not  be  entitled  to  maintain  the  action  ?] 
There  would  be  no  counter-presumption  there.  [Jbrvis,  G.  J. — The 
evidence  given  by  the  plaintiff  was  primfi  facie  sufficient,  until  answered. 
But  I  think  the  circumstances  fairly  accounted  for  the  payment  of  the 
rent  to  the  plaintiff.]  In  Green's  Case,  the  court  take  a  great  distinc- 
tion between  mere  payment  of  rent  and  the  submitting  to  a  distress. 
Judgment  against  the  tenant  upon  a  plea  of  non  tenuit  would  have  been 
an  undoubted  estoppel :  and  submission  to  the  distress  is  not  less  so.  In 
Cooper  V.  Blandy,  1  N.  G.  45  (E.  G.  L.  R-  vol.  27),  4  M.  &  Scott,  562  (E. 
C.  L.  K.  vol.  80),  the  plaintiff  came  into  occupation  under  one  who  had 
paid  rent  upon  distress  by  the  defendant ;  and  it  was  held,  that,  after  proof 
of  this  fact,  the  plaintiff  was  estopped  to  dispute  the  plaintiff's  title  to  the 
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rent,  notwithstanding  the  defendant  inadvertently  put  in  eyidenoe  a 
docoment  which  showed  that  the  plaintiff's  predecessor  occupied  under 
a  lease  to  which  the  defendant  was  in  law  a  stranger.  Tindal,  C.  J., 
there  says :  <<  Nightingale  and  Perry  have  already  admitted  the  defend- 
*f%^01  ^^^'^  ^^^  ^  landlord.  If  they  apprehended  a  claim  *firom  anj 
-'  other  quarter,  why  did  they  not  dispute  his  title  when  he  levied 
a  distress  for  rent  ?  Their  abstaining  from  dispute  at  that  time,  is  an 
admission  that  he  had  a  right  to  the  rent ;  and,  why  are  we  to  presume, 
in  favour  of  one  who  has  admitted  the  landlord's  title,  by  payment  of 
rent  under  a  distress,  that  the  landlord  is  not  entitled  to  receive  it?" 
And  Bosanquet,  J.,  adds :  «<  As  a  general  rule,  it  is  not  competent  to 
a  tenant,  after  submitting  to  a  distress,  or  payment  of  rent,  to  dispute 
his  landlord's  title."  That  case  is  exactly  in  point.  The  case  might 
have  been  different  here,  if  the  defendant  had  shown  that  the  title  eoM 
not  have  been  in  the  plaintiff  at  all. 

Jbrvis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  evidence  given  on  the  part  of  the  defendant  did  not  show  abso- 
lutely that  the  title  was  out  of  the  pbuntiff  and  in  some  one  else ;  but  it 
showed  a  reason  why  he  paid  the  rent.  Payment  of  rent,  even  under  a 
distress,  is  not  a  conclusive  admission  of  title. 

Grbsswell,  J. — ^We  have  no  right  to  assume  against  the  defendant 
those  facts  which  were  necessary  to  sustain  the  action.  I  think  the 
defendant  showed  a  prim&  facie  defence. 

Williams,  J. — I  also  think  there  was  enough  in  the  evidence  to  show 
that  the  primfi  facie  case  made  out  by  the  plaintiff,  though  undoubtedly 
very  strong,  of  a  submission  to  two  distresses  for  rent,  was  met  by  the 
counter  evidence  given  on  the  part  of  the  defendant. 

WiLLBS,  J. — ^I  am  of  the  same  opinion.  It  is  clear  that  there  was 
no  tenancy  except  under  the  lease  of  the  23d  of  April,  1842.  The 
plaintiff  could  not  be  the  person  entitled  to  receive  rent  under  that 
*R'^11  ^^^^'  unless  *there  was  a  conveyance  to  her,  or  to  her  testatriz, 
^  from  the  surviving  lessor.  It  was  for  the  plaintiff  to  show  that 
she  in  some  way  represented  or  claimed  under  the  surviving  lessor. 
This  she  failed  to  do.  Rule  discharged. 
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PENNELL  and  Others,  Assignees  of  GEORGE  FOSSEY  and 
JAMES  STEEL,  v.  WALKER.    June  12. 

F.  ftDd  S.  having  brought  an  action  against  W.  t«  reooyer  the  price  of  timber  deliyered  under  a 
eoDtiaoty  and  W.  having  brought  a  cross  action  in  which  be  sought  to  recover  damages  against 
F.  and  S.  for  alleged  breaches  by  them  of  the  same  contract,  the  two  actions,  and  all  matters 
in  difference  between  the  parties,  were  referred  to  arbitration.  Before  anything  was  done 
aoder  the  reference,  F.  and  S.  became  bankrupts;  and  their  assignees  brought  a  fresh  action 
tgaioft  W.  for  the  price  of  the  timber. 

Upon  a  motion,  under  the  11th  section  of  the  Common  Law  Procedure  Act,  1854  (17  A  18  Vict, 
e.  125),  to  stay  the  proceedings  in  the  last-mentioned  action: — Held,  that,  assuming  the 
section  to  apply  .to  such  a  case  (which  the  eourt  inclined  to  think  it  did  not),  it  was  not  one 
in  which  they  would  in  the  exercise  of  their  discretion  interfere,  inasmueh  as  by  so  doing  they 
would  be  giving  W.  an  advantage  which  the  law  did  not  entitle  him  to. 

Semhle,  that  assignees  of  a  bankrupt  are  not  "  persons  claiming  through  or  under  the  bankrupt," 
within  the  meaning  of  the  above  section. 

On  the  22d  of  October,  1855,  Foss^j  and  Steel  brought  an  action 
against  Walker  to  recover  a  balance  alleged  to  be  due  from  him  to  them 
for  timber  supplied  under  a  contract,  for  the  purpose  of  being  used  by 
the  defendant  in  the  preparation  of  huts  and  buildings  for  the  use  of  the 
army  in  the  Crimea.  The  defendant  (Walker)  had  previously,  viz.  on 
tbe  26th  of  September,  1855,  brought  an  action  against  Fossey  and 
Steel  for  damages  alleged  to  have  been  sustained  by  him  in  consequence 
of  their  failure  to  supply  the  timber  of  a  proper  description  and  at 
proper  times  pursuant  to  the  contract.  The  first-mentioned  action  being 
at  issue,  and  the  defendants  (Fossey  and  Steel)  having  pleaded  in  the 
second,  the  attorneys  for  the  respective  parties  agreed  upon  terms  of 
reference,  and  signed  a  draft  thereof,  whereupon  a  judge's  order  was 
made,  by  consent,  on  the  19th  of  December,  referring  both  causes,  and 
all  matters  in  difference  between  the  parties  thereto,  *to  arbitra-  r^/^z-o 
tion, — the  respective  costs  of  the  actions  respectively  to  abide  the  *- 
event  of  the  award  as  to  the  said  actions  respectively,  and  the  costs  of 
the  reference  and  award  to  be  in  the  discretion  of  the  arbitrator.  No 
meeting  had  taken  place  before  the  arbitrator. 

On  the  25th  of  January  last,  Fossey  and  Steel  became  bankrupts, 
and  the  now  plaintiffs,  who  were  duly  appointed  assignees  under  the 
fiat,  on  the  29th  of  April,  commenced  this  action  for  the  recovery  of  the 
same  alleged  debt  as  was  sought  to  be  recovered  in  the  action  first  above 
mentioned. 

Upon  an  affidavit  of  these  facts,  and  alleging  *^  that  the  defendant 
was  at  the  time  of  the  bringing  of  the  action,  and  still  was,  ready  and 
willing  to  join  and  concur  in  all  acts  necessary  and  proper  for  causing 
such  matters  to  be  so  decided  by  arbitration ;  that  he  believed  that  no  suf- 
ficient reason  existed  why  such  matters  could  not  be,  or  ought  not  to  be, 
referred  to  arbitration,  according  to  the  said  agreement  or  order ;  and 
that  he  was  advised  and  believed,  that,  if  the  plaintiffs  (the  assignees) 
were  allowed  to  proceed  in  the  present  action,  he  would  be  deprived  of 
the  benefit  of  the  said  agreement  or  order   according  to  which  he  was 
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entitled  to  have,  and  wonid  have,  snch  damages  as  might  be  recoverable 
in  the  action  brought  by  him  as  aforesaid  (so  far  as  such  damages  shonld 
extend  or  be  required  for  such  purpose)  set  against  such  sum  (if  any)  as 
was  recoverable  against  him  upon  the  said  contract,  or  for  the  timber  80 
supplied  to  him  by  Fossey  and  Steel,  so  as  either  wholly  to  discharge  or 
to  go  in  reduction  of  spch  claim  (if  any)  as  could  be  substantiated 
against  him  in  respect  thereof." 

Monk^  on  a  former  day  in  tlus  term,  moved  for  a  rule  calling  upon 
the  plaintiflb  to  show  cause  why  the  proceedings  in  this  action  should  not 
*f\^V\  ^  stayed,  under  the  ♦llth  section  of  the  Common  Law  Proce- 
J  dure  Act,  1854,  17  k  18  Vict,  c  125,  which  enacts,  that,  «  when- 
ever  the  parties  to  any  deed  or  instrument  in  writing  to  be  hereafter 
made  or  executed,  or  any  of  them,  shall  agree  that  any  then  existing  or 
future  differences  between  them  or  any  of  them  shall  be  referred  to  arbi- 
tration, and  any  one  or  more  of  the  parties  so  agreeing,  or  any  person 
Or  persons  claiming  through  or  under  him  or  them,  shall  nevertheless 
commence  any  action  at  law  or  suit  in  equity  against  the  other  party  or 
parties,  or  any  of  them,  or  against  any  person  or  persons  claiming 
through  or  under  him  or  them  in  respect  of  the  matters  so  agreed  to  be 
referred,  or  any  of  them,  it  shall  be  lawful  for  the  court  in  which  action 
or  suit  is  brought,  or  a  judge  thereof,  on  application  by  the  defendant 
or  defendants,  or  any  of  them,  after  appearance  and  before  plea  or 
answer,  upon  being  satisfied  that  no  sufficient  reason  exists  why  such 
matters  cannot  or  ought  not  to  be  referred  to  arbitration  according  to 
such  agreement  as  aforesaid,  and  that  the  defendant  was  at  the  time  of 
the  bringing  of  such  action  or  suit  and  still  is  ready  and  willing  to  join 
and  concur  in  all  acts  necessary  and  proper  for  causing  such  matters  so 
to  be  decided  by  arbitration,  to  make  a  rule  or  order  staying  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to  costs  and  otherwise 
as  to  such  court  or  judge  may  seem  fit ;  provided  always,  that  any  such 
rule  or  order  may  at  any  time  afterwards  be  discharged  or  varied,  as 
justice  may  require."  [Jbrvis,  C.  J. — ^By  interfering  in  the  manner 
prayed,  we  should  be  defeating  the  claim  of  the  assignees  against  the 
defendant,  when  the  latter  could  not  recover  damages  against  the 
assignees  for  the  alleged  breach  of  contract  by  the  bankrupts.  Williams, 
J. — The  assignees  are  no  parties  to  the  agreement  to  refer.]  They 
claim  through  or  under  the  bankrupts.  Bankruptcy  is  no  revocation  <^ 
«^^1  ^  submission  to  arbitration :  *Taylor  v.  Shuttleworth,  6  N.  C. 
J  277  (E.  C.  L.  R.  vol.  37),  8  Scott,  665 ;  Hemsworth  v.  Brian,  1 
C.  B.  131,  138  (E.  C.  L.  R.  vol.  50).  [Willbs,  J.— You  want  to  estab- 
lish  a  case  of  mutual  credit,  or  something  analogous.  Li  effect,  you  are 
seeking  to  enlarge  the  mutual  credit  clause  of  the  bankrupt  act  (12  k  IS 
Vict.  c.  106,  s.  171)  by  the  11th  section  of  the  17  k  18  Vict  c.  125. 
The  object  of  this  last-mentioned  clause,  is,  to  compel  parties  who  have 
agreed  to  refer,  and  persons  claiming  through  or  under  them,  to  perform 
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their  contracts.     AasigneM  do  not  in  this  sense  claim  through  or  under 
the  bankrupt.] 

Jervis,  C.  J. — The  point  being  a  new  one,  you  may  take  a  rule ;  but 
yoD  must  not  be  surprieed  if  it  is  discharged  with  costs. 

J.  Brown  now  showed  cause. — This  is  not  a  case  within  the  11th  sec- 
tion of  the  17  k  18  Vict,  c,  125.  It  is  not  the  case  of  a  reference  by 
"  deed  or  instrument  in  writing; ;"  and  a  reference  by  judge's  order  is 
not  vitbin  the  section.  The  mischief  aimed  at  was  this :  before  the 
elatute,  if  parties  agreed  in  the  most  solemn  manner  to  refer,  and  either 
of  them  afterwards  thought  fit  to  bring  an  action  in  respect  of  any  mat- 
tsr  included  in  the  agreement  of  reference,  the  court  had  no  power  to 
stay  the  proceedings, — a  difficulty  which  did  not  exist  where  the  refer- 
ence was  by  order  of  Nisi  Prius  or  by  judge's  order,  inasmuch  as  the 
court  had  power  over  their  own  order.  Reliance  msy,  howeveT,  be 
placed  upon  the  draft  of  the  terms  of  reference  which  was  agreed  upon 
and  signed  by  the  respective  attorneys.  But  that  is  not  an  agreement 
inter  partes;  it  is  a  mere  approval  by  the  respective  attorneys  of  the 
terras  of  a  proposed  judge's  order.  A  draft  so  approved  and  signed 
was  held  insufficient,  in  Filmer  p.  Burnby,  2  Scott,  N.  R.  689,  703,  2 
M.  t  G.  529  (E.  C.  L.  R.  vol.  40),  to  prove  a  contract.  Then,  the 
assignees  *are  not  "persons  claiming  through  or  under"  the  r^^rr 
bankrupt,  within  the  meaning  of  the  section.  They  claim  ad-  '-  "^ 
Tersely  to  the  bankrupts.  That  bankruptcy  is  no  revocation  of  a  sub- 
mission, is  clear :  Taylor  v.  Shuttleworth,  6  N.  C.  277  (E.  C.  L.  R.  vol. 
37),  8  Scott,  565 ;  'Ilemaworth  t>.  Brian,  1  C.  B.  131,  138  (E.  C.  L.  R. 
vol.  50;  Taylor  v.  Marling,  2  Scott,  N.  R.  374,  2  M.  &  Gr.  55  (E.  C. 
L.  R.  vol.  40) :  but,  that  the  reference  is  subsisting,  is  no  ground  for 
staying  proceedings  in  the  action-  at  the  suit  of  the  assignees,  who  are 
not,  and  cannot  he  compelled  to  become,  parties  to  the  reference, — Stiir- 
ges  p.  Lord  Curzon,  7  Exch.  17.t  The  bankruptcy  transfers  the  debt 
to  them,  but  not  the  liability. 

Hugh  ffiU  and  Monk,  in  support  of  the  rule. — These  are  ■crosE-claims 
■rising  out  of  the  same  transaction, — the  bankrupt  in  the  original  uction, 
and  his  assignees  in  the  present  action,  claiming  to  be  paid  for  tlie  tim- 
ber supplied, — the  defendant,  on  the  other  hand,  claiming  damages  for 
the  insufficient  supply  of  timber  nnder  the  contract.  The  bankrupt  bos 
entered  into  an  agreement  under  which  the  two  actions  and  all  matters 
in  difference  between  him  and  the  defendant  in  relation  to  the  contract 
are  referred  to  arbitration.  Supposing  there  had  been  no  bankruptcy, 
and  Fossey  and  Steel  had,  in  violation  of  the  agreement  to  refer, 
brought  an  action,  the  court  would  undoubtedly  have  stayed  tlie  pro- 
ceedings: Dicas  V.  Jay,  4  M.  &  P.  285,  6  Bingh.  519  (E.  C.  L.  R.  vol. 
19) :  Moacati  v.  Lawson,  4  Ad.  k  E.  331  (E.  C.  L.  R.  vol.  81) ;  Rus- 
sell on  Awards,  2d  edit.  49,  89.  The  aaeignecs  take  the  property  of 
the  bankrupt  subject  to  all  equities  which  attach  to  it.  Where  a  bank- 
TOL.  xvm. — 28 
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mpt  had  made  a  debt  subject  to  a  set-off,  he  could  not  convey  it  to  hk 
assignees  free  from  the  equity  with  which  he  had  so  encumbered  it  Li 
Ex  parte  Michie,  In  re  Geddes,  1  Mont.  D.  &  De  G.  181,  it  was  held, 
that,-  although  an  agreement  of  the  bankrupt  to  submit  to  arbitration 
^r^ra-y  ^  ^^^  binding  on  his  assignees,  yet,  where  *a  judge's  order,  made 

^  (by  consent)  in  a  cause  in  which  the  bankrupt  was  plaintiff, 
recognised  a  pending  reference  between  the  parties,  and  ordered,  that, 
in  the  event  of  any  siua  being  found  by  the  arbitrator  to  be  due  from 
the  bankrupt  to  the  defendant,  such  sum  might  be  set  off  against  the 
debt  and  costs  in  the  action, — the  order  amounted  to  an  agreement  on 
the  part  of  the  bankrupt  to  allow  a  right  of  set-off  to  the  defendant 
of  the  sum  to  be  thus  ascertained,  by  which  the  assignees  were  equitably 
'bound ;  and,  the  sum  not  having  been  ascertained  before  the  bankruptcy, 
it  was  referred  to  the  registrar  to  do  so ;  and  the  assignees  were  in  the 
mean  time  restrained  from  proceeding  in  any  action  for  the  recovery  of 
the  debt.  Sir  George  Rose  there  says :  "  The  substantial  justice  of 
this  case  appears  to  me  to  be  decidedly  with  the  petitioner.  There  is 
no  question  but  that  assignees  are  not  bound  by  a  mere  agreement  of 
the  bankrupt  to  refer  to.  arbitration.  But  this  order  is  something  more. 
It  is  a  deliberate  contract,  one  part  of  which,  indeed,  acknowledges  a 
reference  then  pending ;  but  the  substantive  part  of  the  contract  is, 
that,  in  the  event  of  the  arbitrator  awarding  any  sum  of  money  to  be 
paid  by  the  bankrupt  to  the  petitioner,  such  sum  might  be  set  off 
against  the  debt  due  to  the  bankrupt.  There  is  no  doubt  that  the 
bankrupt  was  bound  by  this  contract ;  and  that  the  assignees  are  also 
equitably  bound  by  it."  So,  here,  the  bankrupt  has  subjected  his  debt 
to  a  deduction  by  the  arbitrator  in  respect  of  the  defendant's  crrse- 
claim.  The  assignees  have  no  right  to  separate  the  claim  from  the 
counter-claim. .  In  Dobson  v.  Lockhart,  5  T.  R.  133,  A.  became  bound 
as  surety  for  B.,  who,  in  order  to  indemnify  him,  agreed  that  he -should 
retain  out  of  any  money  that  should  be  due  to  him  from  B.  in  respect 
of  any  dealings  between  them  in  trade,  so  much  as  he  should  pay  on 
the  bond:  B.  afterwards  sold  goods  to  A.  of  a  less  value  than  the 
♦fi^iTl  °^^^®y  *secured  by  the  bond,  and  then  became  bankrupt,  and  A. 

■*  was  obliged  to  satisfy  the  bond:  and  it  was  held,  that  the 
assignees  of  B.  could  not  recover  in  an  action  for  goods  sold  and 
delivered,  there  being  nothing  due  to  the  bankrupt's  estate  on  the 
original  contract.  [Jbrvis,  C.  J. — That  was  a  case  of  mutual  credit. 
Here,  you  are  seeking  to  get  under  the  reference  that  which  you  could 
not  get  under  the  bankruptcy.]  It  would  work  injustice  to  the  bank- 
rupts, as  well  as  to  Walker,  to  allow  the  present  action  to  go  on ;  for, 
they  would  not  be  discharged  in  respect  of  Walker's  claim.  The  case 
of  Sturges  v.  Lord  Curxon,  7  Exch.  17,t  is  clearly  distinguishable: 
there  was  no  reference  there  of  matters  in  differencfe ;  no  cross-action : 
there  were  no  interests  involved  there  which  would  be  sacrificed  by 
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allowing  the  action  to  proceed-  Assignees,  though  not  bound  to  adopt 
a  reference,  are  yet  bound  by  the  award  if  they  elect  to  go  on  under 
it:  Dod  V,  Herring,  1  Russ.  &  M.  158,  The  language  of  s.  11  is 
abundantly  sufficient  to  embrace  this  case. 

Jbrvis,  C.  J, — I  am  of  opinion  that  this  rule  must  be  discharged. 
I  very  much  doubt,  that,  even  if  so  inclined,  the  court  has  the  power 
to  make  the  rule  absolute,  and  I  think,  that,  by  making  the  11th  sec- 
tion of  the  17  &  18  Vict.  c.  126,  applicable  to  mutual  credits,  we  should 
be  giving  it  an  effect  which  the  legislature  never  contemplated,  and 
altering  the  course  of  proceedings  in  bankruptcy.  But  it  is  unneces- 
sary to  decide  that,  because  the  matter  is  in  the  discretion  of  the  court, 
and,  in  the  exercise  of  our  discretion,  we  do  not  think  there  is  any 
ground  for  this  application.  The  case  is  shortlj^  this  : — The  bankrupts, 
Fossey  and  Steel,  having  a  claim  against  Walker  for  liquidated  damages, 
and  Walker  having  a  claim  against  them  for  unliquidated  damages,  each 
brings  an  action  against  the  other ;  and,  before  the  bankruptcy,  the  two 
actions  (one  of  which  is  at  issue,  and  the  other  *advanced  as  far  r^t^^ro 
as  plea)  are  referred,  together  with  all  matters  in  difference,  by  •• 
a  judge's  order.  If  the  reference  had  proceeded.  Walker  would  un- 
doubtedly have  had  the  benefit  of  a  set-off.  Before  the  reference  is 
proceeded  with,  Fossey  and  Steel  become  bankrupts ;  the  effect  of 
which  is,  that  their  assignees  are  entitled  to  recover  against  Walker  the 
debt  due  from  him  to  the  estate,  and  Walker  will  be  entitled  to  prove 
under  the  fiat  in  respect  of  any  claim  which  he  can  establish.  [^Monk 
suggested  that  Walker  would  have  no  such  right.]  If  he  cannot,  the 
case  is  so  much  the  stronger;  for,  the  consequence  is,  that  Walker  is 
seeking  by  this  application  to  compel  the  assignees  to  go  on  with  the 
reference,  in  order  that  he  may  thereby  obtain  an  advantage  to  which 
he  is  not  entitled,  and  which  he  can  only  obtain  by  our  interfering  to 
■Stay  the  proceedings  in  this  action.  I  do  not  think  that  is  a  case  to 
which  the  statute  was  intended  to  apply :  and,  if  the  statute  gave  us 
power  to  interfere,  I  do  not  think  it  a  case  in  which  we  could  properly 
exercise  our  discretion  in  favour  of  the  application.  On  that  simple 
ground,  I  think  the  rule  should  be  discharged. 

Cresswbll,  J. — I  am  of  the  same  opinion.  I  think  it  is  impossible 
to  distinguish  the  case  of  Sturges  v.  Lord  Curzon,  7  Exch.  17,t  in  prin- 
ciple from  the  present.  That  was  a  case  of  insolvency ;  but  it  stands 
upon  precisely  the  same  footing  in  this  respect  as  bankruptcy.  Here  is 
no  positive  agreement  to  set  off  one  sum  against  another ;  but  simply  an 
agreement  to  submit  to  the  judgment  of  an  arbitrator  what  shall  be  done 
with  reference  to  the  conflicting  claims.  The  assignees  are  not  to  be 
deprived  of  their  privilege  of  repudiating  the  arrangement  of  the  bank- 
rupt in  this  case  more  than  in  that.  The  observation  there  made  by 
Alderson,  B.,  that  ^'  the  insolvency  of  the  party  is  a  misfortune  against 
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the  ooBsequences  of  which  the  defendant  has  no  remedy/'  ^is 


equally  applicable  here.  No  person  is  reaponsible  for  the  failure 
of  the  agreement  of  reference.  If,  on  the  one  hand,  it  is  a  hardship 
that  the  defendant  should  be  deprived  of  a  set-olB^  and  compeUed  to  pay 
the -full  amount  of  the  claim  against  him  without  regard  to  any  counter- 
claim he  might  have  had  against  Fossej  and  Steel  for  any  imperfect 
performance  of  the  contract  on  their  part,  it  would  be  equally  hard, 
on  th€  other  hand,  if  the  creditors  were  not  to  have  a  division  of  the 
bankrupt's  property  irrespective  of  the  claim  of  the  defendant  to  unli- 
quidated damages  which  he  is  not  entitled  to  assert  against  the  assignees. 

Williams,  J. — I  am  of  the  same  opinion.  Before  their  bankruptcy, 
Fossey  and  Steel  and  the  defendant  arranged  to  submit  certain  claims 
which  each  had  against  the  other  to  a  particular  course  of  decision. 
Before  that  arrangement  was  carried  out,  intervening  rights  under  the 
bankruptcy  of  the  former  spring  up,  and  the  state  of  things  becomes 
altered.  I  cannot  think  that  the  11th  section  of  the  Common  Law  Pro- 
cedure Act,  1854,  was  intended  to  apply  to  such  a  case^  or  .that  we  can 
in  the  exercise  of  our  discretion  do  that  which  this  rule  asks  us  to  do. 

WiLLBS,  J. — I  am  of  the  same  opinion.  Ex  parte  Michie,  1  Mont. 
D.  &  De  6.  181,  was  a  very  different  case  from  this.  There,  the  parties 
agreed  to  settle  an  action  upon  the  terms,  not  that  the  matters  in 
difference  should  be  referred,  but  that  such  sum  of  money  as  should  be 
found  due  by  the  arbitrator  on  a  pending  reference  might  be  set  off 
against  the  debt  and  costs  in  the  action ;  and  the  assignees,  were  held  to 
be  equitably  bound  by  that  agreement.  Rule  discharged. 


660]         ♦FOUNTAIN  v.  CHAMBERLAIN.    June  12. 

Practice.    Motion  to  Btrike  out  embarraMing  pleas. 

This  was  &n  action  for  an  alleged  nuisance  in  making  and  keeping  on 
the  defendant's  land  adjoining  to  the  plaintiff'^  land,  a  tank  for  liquid 
manure,  containing  matters  offensive  and  ii\jurious  to  health.  The  action 
was  originally  brought  on  the  Ist  of  April ;  but  the  declaration  had  been 
amended  under  a  judge's  order,  by  making  it  the  19th  of  April. 

The  defendant  pleaded,  except  as  to  alleged  grievances  committed  by 
him  before  the  15th  of  April,  not  guilty,  and  paid  into  court  40t.  in 
respect  of  the  ^ievances  before  that  date. 

Couch  iK>w.  moved  for  a  rule  to  show  cause  why  these  pleas  shodd  not 
be  struck  out  or  amended.  He  submitted  that  it  was  not  competent  to 
the  defendant  thus  to  tie  the  plaintiff  down  to  take  an  issue  on  matten 
arising  between  the  15th  and  the  19th  of  April.  [Jervis,  C.  J. — ^These 
pleas  do  not  tie  you  down  at  all.]  The  plaintiff  cannot  safely  take  issos 
on  the  sufficiency  of  the  sum  paid  into  court. 
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WiLLfiS,  J. — Suppose  the  defendant  came  on  the  land,  the  nuisance 
being  there,  and  quitted  and  conveyed  away  his  interest  in  it  on  the  15th 
of  April,  how  otherwise  could  he  have  pleaded,  to  get  judgment  on  the 
▼hole  record  ? 

Jnvis,  C.  J. — ^We  cannot  relieve  yon.  Rule  refused. 


♦Ex  parte  THOMAS  MAKINSON-    June  12.         [*661 

As  ftttoniey  wm  readmittod,  although  tb«  rnlo  of  Hilary  Term,  185S,  whieh  requires  k  eopj  of 
the  affidarit  on  which  the  application  is  founded,  to  be  left  at  the  chambers  of  the  Chief 
Justice  of  the  Court  of  Queen's  Beneh,  had  not  been  complied  with. 

In  January,  1852,  Mr.  Makinson  was  struck  off  the  rolls  of  the  courts 
of  common  law  and  of  chancery,  upon  his  own  application,  for  the  pur- 
pose of  being  called  to  the  bar.  Having  entered  himself  of  Lincoln's 
Lin,  and  kept  his  ter^is  for  some  time,  he  abandoned  his  design  of 
going  to  the  bar,  and  became  desirous  of  renewing  his  practice  as  an 
attorney.  He  accordingly  obtained  a  rule  of  this  court  for  his  readmis- 
sion;  but,  it  appearing  that  the  copy  affidavit  of  his  intention  to  apply 
for  readmission  had  by  mistake  been  filed  at  the  Chambers  of  the  Lord 
Chief  Justice  of  this  court  instead  of  at  those  of  the  Chief  Justice  of 
tbe  Court  of  Queen's  Bench,  as  required  by  the  rules  of  Hilary  Term, 
1353,  the  officer  declined  to  draw  up  the  rule. 

Application  was  afterwards  made  to  Martin,  B.,  at  Chambers,  upon 
aa  affidavit  setting  forth  these  facts,  and  stating  that  ''  the  object  of  the 
rule  has  been  attained,  Mr.  Maugham,  the  secretary  of  the  Law  Insti- 
tution, having  informed  the  deponent  that  the  said  cop^  affidavit  was 
dnly  received  by  him,  and  that  it  was  referred  to  the  council,  who  had 
iif>  cause  to  show.** 

The  learned  Baron  thereupon  made  an  order  ^^  that  fhe  clerk  of  the 
niles  of  the  Court  of  Common  Pleas  do  draw  up  a  rule  to  readmit 
llomas  Makinson  an  attorney,  notwithstanding  the  irregularity  in 
Imiving  a  copy  affidavit  at  the  Chambers  of  the  Chief  Justice  of  the 
('Ommon  Pleas  instead  of  the  Chambers  of  the  Chief  Justice  of  the 
i)ueen*s  Bench."  Rule  accordingly. 


♦THOMAS  and  Another  v.  CLARK.    June  L        [*662 

A  tnmahimt  ef  sharee  In  a  eost^book  mioB,  the  mles  of  which  require  transfers  to  be  registered, 
in  order  to  convey  an  interest  in  the  mii|e,  is  not  liable  for  debts  of  the  concern  contracted 
Wfore  his  transaction  is  registered. 

i  igreeJ  to  aoeept  a  tranefer  ef  shares  (in  trwt)  from  B.  with  an  nnderstavding  that  the  transfer 
vat  to  take  eifeet  only  in  the  event  of  B.  going  abroad.  B.  never  went  abroad*  but  without 
<as  the  Jnry  found)  A.'s  authority  registered  the  transfer:— Held,  that  this  unauthorized 
legiitrmtion  did  not  render  A.  liable  as  a  partner  for  debts  of  the  company. 

This  was  an  action  for  money  payable  by  the  defendant  to  the  plain- 
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tifid  for  goods  bargained  and  sold  and  goods  sold  and  delivered  bj  the 
plaintiifs  to  the  defendant,  at  his  request,  and  for  work  and  materials 
provided  by  the  plaintiffs  for  the  defendant,  at  his  request,  and  for 
money  paid  by  the  plaintiffs  for  the  defendant,  at  his  request,  and  for 
mon^  found  to  be  due  from  the  defendant  to  the  plaintiffs  on  accoonts 
stated  between  them ;  and  the  plaintiffs  claimed  llOL 

Pleas,  never  indebted,  and  payment. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  London 
in  Easter  Term  last.  The  facts  which  appeared  in  evidence  were  u 
follows:— The  plaintiffs  are  mining-engineers  carrying  on  business  it 
the  Union  Works,  Carnarvon.  The  action  was  brought  to  recover  a 
sum  of  102Z.  199.  Id.  for  goods  sold  to  and  work  done  by  them  for  a 
mining  company  in  Wales  formed  on  the  cost-book  principle,  called  the 
Cwmdyle  Rock  and  Green  Lake  Copper  Mining  Company,  between  the 
20th  of  February  and  the  24th  of  November,  1856. 

In  order  to  show  the  defendant  to  be  a  partner  or  shareholder  in  the 
company,  the  secretary  or  purser  was  called.  He  produced  the  cost- 
book,  in  which  was  registered  a  transfer  of  363  shares  in  the  mine  firom 
one  Lutwyche  to  the  defendant.  The  transfer  which  was  produced^  and 
which  bore  a  308.  stamp  dated  August  18,  18«55,  was  in  the  following 
form : — 

"  To  the  directors  of  the  Cwmdyle  ■  Rock  and  Green  Lake  Copper 
Mining  Company. 

*6fi^1  "  ^^  "^^^^  Lutwyche,  of  East  Moulsey,  Surrey,  in  *con8ider»- 
■*  tion  of  the  sum  of  299Z.  10«.  paid  to  me  by  George  Clark,  of  68 
Oakley  Square,  St.  PaHcras,  do  hereby  bargain,  sell,  assign,  and  transfer 
to  the  said  George  Clark  363  shares  of  and  in  the  undertaking  called 
the  Cwmdyle  Rock  and  Green  Lake  Copper  Mining  Company,  To  hold 
unto  the  said  George  Clark,  his  executors,  administrators,  and  assigiis, 
subject  to  the  several  conditions  on  which  I  held  the  same  immediately 
before  the  execution  thereof.  And  I  the  said  George  Clark  do  hereby 
agree  to  accept  and  take  the  said  363  shares,  subject  to  the  conditions 
aforesaid.     As  witness  our  hands  and  seals  the  30th  day  of  June,  1855. 

"  Signed,  sealed,  &c.  "  John  Lutwyche. 

"  George  Clam."  • 

The  purser  stated  that  the  transfer  was  registered  befoild  the  26th  of 
October,  1855 ;  that  it  was  brought  to  him  for  that  purpose  by  Lutwgchiy 
who  stated  that  it  was  a  bon&  fide  transfer,  and  that  he  was  acting  as 
the  agent  of  Clark  in  respect  of  the  shares,  and  requested  that  notices 
of  meetings,  &c.,  might  be  sent  to  him ;  and  that  they  were  accwdingly 
so  sent :  and  he  further  stated,  that,  by  the  rules  of  the  company,  regis- 
tration was  necessary  to  entitle*the  transferree  to  be  treated  as  a  partner 
or  shareholder.  It  did  not  appear  that  any  notice  of  the  registration 
of  the  transfer  had  been  given  to  the  dcffendant :  but,  in  the  month  of 
December,  1855,  he  received  the  following  circular  from  the  secretary:— 


18  COMMON  BENCH.    (9  J.  SCOTT.) 


"  Cwmdjle  Rock  and  Green  Lake  Copper  Mining  Company. 

"  7,  Tokeuhouse  Yard,  Lothbury,  October  29,  1855. 

"Sir, — I  am  instructed  by  the  committee  to  inform  you,  that,  at  a 
special  meeting  of  the  adventurers  in  the  above  company,  held  the  iI6th 
instant,  the  following  accounts  were  approved  and  passed. 

[Here  followed  a  statement  of  the  accounts  of  the  mine  from  the  31st 
of  July  to  the  30th  of  September,  1855.] 

•"  The  following  resolutions  were  passed : —  r*rfl4 

" '  That  the  resignation  of  Captain  Colliver  be  accepted.  ^ 

" '  That  all  mining  be  for  the  present  suspended,  and  the  working  for 
the  winter  confined  to  the  dressing  of  the  ore  now  at  surface  for  tlio 
market. 

"'That  John  Hawke,  the  surface  agent,  be  appointed  to  iirj<loi'take 
the  management  of  this  operation,  in  accordance  with  the  plan  detailed 
by  him  to  the  meeting. 

" '  That  a  call  of  2».  5d.  per  share  be  made ;  1«.  Sd.  payable  on  the 
5th  November,  and  la.  Sd.  on  the  26th. 

" '  That  a  Tote  of  thanks  be  given  to  the  chairman  and  committee  of 
management.' 

"  As  you  appear  by  the  books  of  the  company  to  be  the  registereil 
owner  of  363  shares,  you  are  requested  to  pay  the  following  nmount  to 
me  at  the  above  office, — 863  shares,  name  of  Mr.  Clark,  2(r.  (i,/.  call 
per  share,  45?.  It.  Gd.  "  W.  CuRTlS,  Secretury." 

"pon  receipt  of  this  letter,  the  defendant  called  on  Curtis,  nnd  at 
om-c  repudiated  his  liability  as  a  shareholder. 

Amongst  other  rales  of  the  company  were  the  following : — 

"26.  That  no  shareholder  shall  sell  or  dispose  of  shares  without 
giving  notice  t6  the  purser  or  secretary,  such  notice  to  be  given  or  loft 
at  the  offices  of  the  company,  and  in  contain  the  name  and  tiiMre:^3  in 
foil  of  the  party  to  whom  such  shares  are  transferred,  as  well  ;is  the 
name  and  address  of  the  party  transferring  the  same;  an^l  tijat  any 
Bach  instrument  of  transfer  shall  be  according  to  a  printed  furm  to  he 
pronded  for  that  purpose  by  the  committee ;  and  which  may  Ijc  bail  on 
application  to  the  purser,  &c. 

"27.  Shareholders  may  determine  their  responsibility  or  liabilities  in 
the  company,  by  giving  notice  in  writing  *to  the  purser  or  socre-  r,f.,.r 
tary  of  his  or  her  desire  to  retire  from  the  company,  and  paying  '- 
np  his  or  her  proportion  of  costs  and  liabilities,  and  also  depo.'titing  the 
transfers." 

The  defendant  proved,  that,  in  the  early  part  of  June,  1855,  Lutwyehe, 
irithwhom  he  was  on  terms  of  friendly  intercourse,  informed  him  that  he 
purposed  being  absent  from  England  for  some  time,  and  requestid  him 
to  hold  for  him  certain  shares  in  the  Commercial  Bank  of  London,  and 
the  363  shares  (now  in  question)  In  the  Cwmdyle  Rock  and  Green  Lake 
Copper  Mining  Company.     The  defendant  consented  to  do  so ;   and 
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transfers  were  accordingly  prepared  for  the  purpose,  and  executed  by 
both  parties ;  Lutwyche  at  the  same  time  handing  to  the  defendant  a 
letter  in  the  following  terms  :^- 

«  London,  June  11,  1855. 
'« George  Clark,  Esq. 

«  Dear  Sir, — I  hereby  acknowledge  that  the  863  shares  in  the 
Cwmdyle  Rock  and  Green  Lake  Copper  Mining  Company,  which  I  have 
this  day  sold  and  transferred  to  you  for  the  sole  purpose  of  being  held 
in  trust  for  me,  are  taken  by  you  with  the  express  understanding  that 
you  are  not  to  be  responsible  for  the  payment  of  any  future  calls  that 
might  be  made  for  the  same. 

« I  remain,  dear  Sir,  yours  faithfully, 

«J0HN   LUTWTCHK.'* 

The  defendant  swore  .that  no  money  passed  between  himself  and 
Lutwyche  on  the  occasion,  but  that  he  merely  consented  to  hold  the 
shares  in  trust  for  Lutwyche,  and  for  the  purpose  of  representing  him, 
and  with  an  understanding  that  the  transfer  was  to  be  registered  onlj 
in  the  event  of  Lutwyche  going  abroad ;  and  that  the  Commercial  Bank 
shares,  which  were  transferred  to  him  for  the  same  purpose,  were  after- 
wards retransferred  by  him  to  Lutwyche,  who  did  not  go  abroad  as  he 
had  intended. 

*fififi1       There  was,  however,  no  evidence  that  this  *arrangement  had 
•*  been  communicated  either  to  the  secretary  of  the  company  or  to 
the  plaintiffs. 

On  the  part  of  the  defendant,  it  was  urged,  that  there  was  no  evi- 
dence that  the  defendant  was  a  partner  or  shareholder  in  the  concern, 
inasmuch  as  the  rules  of  the  company  required  all  transfers  to  be 
registered,  and  the  defendant  never  had  authorized  the  registration  of 
the  transfer  of  the  shares  in  question  to  him,  and  never  received  notice 
of  the  transfer  until  he  was  informed  by  the  secretary's  circular  of  the 
29th  of  October,  1855,  that  a  call  had  been  made  upon  him  in  respect 
of  the  shares. 

The  learned  judge  yielded  to  the  objection  so  far  as  regarded  the 
goods  supplied  prior  to  the  date  of  the  registration  of  the  transfer,  vix. 
the  26th  of  October,  1855 :  and,  as  to  the  residue  of  the  demand,  he 
left  it  to  the  jury  to  say  whether  Lutwyche  had  any  authority  from  the 
defendant  to  register  the  transfer.  The  jury  found  he  had  not ;  where- 
upon the  learned  judge  directed  a  verdict  to  be  entered  for  the  defend- 
ant, reserving  leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  them 
for  80Z.  7$.  9d.y  the  value  of  the  goods  supplied  to  the  company  sub- 
sequently to  the  registration  of  the  transfer  from  Lutwyche  to  the 
defendant. 

Archibald^  in  Easter  Term  last,  accordingly  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiffs  for  30Z.  7».  9d.,  *'  on  the  ground  that  the 
defendant  was  liable  as  a  partner  in  the  Cwmdyle  Rock  and  Green  Lake 
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Copper  Mining  Company,  from  the  26th  of  October,  1865,  the  time 
when  the  transfer  of  shares  to  him  in  the  said  Company  vas  registered/' 
He  admitted  that  registratiop  of  the  transfer  was  necessary  to  constitute 
the  transferrer  a  partner  in  the  mine ;  but  submitted  that  neither  the 
company  nor  third  persons,  creditors  of  the  company,  could  be  bound 
by  secret  arrangements  entered  *into  between  the  transferror  r^g/^^ 
and  transferree  at  the  time  of  the  execution  of  the  transfer.  He  *- 
referred  to  a  Cornish  stannary  case,  of  Tippet  v.  Johns,  Tapping's  Cost 
Book,  2d  edit.  p.  187. 

Collier  and  Wordiwarth  now  showed  cause. — The  proof  of  the  de- 
fendant's being  a  shareholder  in  the  mine  altogether  failed.  There  was 
no  evidence  that  he  ever  exercised  the  rights  of  a  partner,  or  ever  in 
any  way  held  himself  out  as  such ;  and  the  jury  expressly  found  that 
he  never  authorized  Lutwyche  to  register  the  transfer  of  the  shares  in 
question  to  him.  Although  the  defendant  signed  the  deed  of  transfer 
as  accepting  the  shares,  it  was  competent  to  him  to  show,  that,  by  the 
assent  of  both  parties,  it  was  not  to  operate  as  a  transfer,  except  in  an 
event  which  never  happened,  viz.  Lutwyche's  going  abroad.  Upon  this 
subject,  the  recent  case  of  Pirn  v,  Campbell,  27  Law  Times,  122,  is  pre- 
cisely in  point.  That  was  an  action  upon  a  written  agreement  signed 
by  the  defendant,  for  the  purchase  of  a  share  in  a  patent  crushing  ma- 
chine. At  the  trial,  it  appeared,  that,  after  some  negotiation  between 
the  plaintiff,  the  defendant,  and  several  other  persons,  respecting  the 
purchase  of  the  machine^  an  agreement  wais  prepared  and  signed  by  the 
defendant  at  a  meeting  of  all  the  parties,  and  that  at  the  foot  of  the 
agreement  there  was  written  the  following  memorandum,  which  was 
signed  by^the  plaintiff:—^*'  With  reference  to  the  above  agreement,  and 
in  Qonsideration  of  5L  paid  to  me,  I  agree  to  execute  within  two  days 
the  necessary  legal  documents  to  complete  the  titles  to  the  shares."  On 
the  part  of  the  defendant,  evidence  was  offered,  to  show,  that,  although 
the  document  in  question  was  signed  at 'that  meeting  for  convenience 
sake,  it  was  so  signed  upon  the  express  understanding  that  it  should  not 
operate  as  an  agreement  unless  a  Mr.  Abernethy  should  approve  of  the 
machine ;  and  that  Abernethy  ^afterwards  saw  the  machine,  and  r4cf;i>o 
diBapproyed  of  it.  This  evidence  was  objected  to,  on  the  ground  ^ 
that  it  was  an  attempt  to  vary  by  parol  the  contents  of  a  written  agree- 
ment. The  learned  judge  (Lord  Campbell),  however,  received  it ;  and 
he  left  it  to  the  jury  to  say  whether  it  was  agreed  between  the  parties 
that  the  document  so  signed  should  not  operate  as  an  agreement  until 
Mr.  Abernethy  had  approved  of  the  machine,  and  whether  the  document 
was  signed  upon  that  understanding,-**telling  them  that  it  was  incum- 
bent on  the  defendant  to  make  out  such  a  case  by  very  clear  a^d  satis* 
factory  evidence.  The  jury  answered  the  question  in  the 'affirmative, 
and  returned  a  verdict  for-  the  defendant.  A  rule  was  obtained  for  a 
new  trial,  on  the  ground  that  the  evidence  had  been  improperly  received, 
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and  afterwards  discharged ;  on  wbicb  occasion,  Erie,  J.,  said :  "  The 
groand  upon  which  the  plaintiff  rests,  is,  that  an  agreement,  having  been 
come  to  and  reduced  to  writing,  cannot  be  varied  by  parol  evidence; 
but,  upon  the  facts,  I  think  that  there  was  no  agreement  here;  but  only 
a  paper  containing  certain  terms  and  the  signatures  of  the  parties. 
Such  a  document  affords  a  very  strong  presumption  indeed  of  an  agree- 
ment ;  and,  if  the  jury  had  found  that  it  was  signed  animo  contrahendi, 
it  is  clear  that  no  evidence  would,  have  been  admissible  to  vary  or  alter 
it.  But  here  the  matter  is  taken  up  one  step  higher ;  for,  the  jury  hare 
found  that  the  defendant  expressly  said,  that,  though  he  put  his  name 
to  the  instrument,  he  did  not  then  agree  to  the  terms  of  it.  I  grant  the 
danger  of  allowing  such  evidence ;  and  I  think,  that,  upon  all  occasions 
when  such  a  case  is  set  up,  the  jury  should  be  told  to  look  at  the  eri- 
dence  with  scrupulous  suspicion:  but  it  is  possible  to  be  a  true  case; 
and,  when  it  is  true,  then  the  plaintiff  is  endeavouring  to  fasten  upon 
the  defendant  as  an  agreement  that  which  was  never  in  fact  intended  to 
be  one."  Crompton,  J.,  expressed  himself  in  similar  terms:  and  Lord 
♦6691  ^*™P^®^^  *8aid :  "  The  general  rule  is  well  settled  ;  but  it  does 
-*  not  apply  £o  this  case,  because  it  was  proved  by  overwhelming 
evidence  that  the  defendant  and  the  two  other  persons  who  signed  the 
document  expressly  declared,  that,  though  for  convenience  sake  they 
signed  it  then,  it  was  not  to  operate  as  an  agreement  until  Mr.  Aber- 
nethy  had  approved,  and  to  that  the  plaintiff  assented." '  A  similar 
principle  is  laid  down  in  Bell  v.  Lord  Ingestrie,  12  Q.  B.  817,  where  it 
Vas  held,  that,  under  a  plea  traversing  the  endorsement  of  a  bill  of 
exchange,  evidence  that  the  alleged  endorser  wrote  his  name  on  the  bill, 
and  delivered  it  to  the  alleged  endorsee,  for  the  express  purpose  of 
retiring  other  bills,  and  on  the  express  condition  that  they  should  be 
retired  forthwith,  and  that  such  condition  had  not  been  complied  with, 
was  admissible  in  support  of  a  plea  traversing  the  endorsement  Paite- 
son,  J.,  there  says :  ''  I  think  this  case  is  within  the  principle  of  Marston 
t;.  Allen,  8  M.  &  W.  494,t  and  Adams  v.  Jones,  12  Ad.  &  E.  456,  4  P. 
&  D.  174.  The  facts  hei*ie  are  of  a  different  character  in  some  respects; 
for,  in  those  cases,  it  was  not  intended  that  the  transferree  should  ever 
take  any  interest  in  the  bills.  But  I  think  that  makes  no  difference; 
for,  here  it  was  not  intended  that  the  transferrees  should  take  any 
interest  until  the  old  bills  were  returned ;  and,  until  that  time,  it  is  the 
same  thing,  in  principle,  as  if  it  had  been  intended  that  no  interest 
should  pass  at  any  time.  The  bills  were  received  on  terms  which  were 
not  satisfied ;  and  there  was  no  endorsement.*'  So,  here,  if  (be  transfer 
was  never  intended  to  be  operative,  or  was  intended  to  operate  only  in 
an  event,  which  never  happened,  it  is  clear  that  Clark  did  not  by  signing 
it  authorize  its  registration.  If  the  transfer  was  not  operative  as  be- 
tween Clark  and  Lutwyche,  the  company  could  not  make  it  so  by  regis- 
tering it.     There  was  no  evidence  of  consent  or  authority,  and  no  eri- 
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dence  of  subsequent  ratification  by  Clark.     The*  rules  of  the  company, 
which  were  put  in,  *required  that  all  calls  should  be  paid  before  r:!:^^^ 
a  shareholder  could  be  allowed  to  transfer ;  and  there  was  no  *- 
evidence  that  the  calls  upon  these  shares  had  been  paid. 

ByleSy  Serjt.,  and  Archibald^  in  support  of  the  rule. — The  case  of 
Pirn  t?.  Campbell  may  be  very  good  law ;  but  the  concluding  observation 
of  Lorcl  Campbell  shows  that  it  can /have  no  application  here.     It  is 
something  analogous  to  the  old  doctrine  of  escrow.     [Cresswell,  J. — 
The  evidence  which  was  allowed  to  be  introduced,  made  that  conditional 
which  on  th^'face  of  it  purported  to  be  abjBolute.]     This  is  a  document 
under  seal.     It  is  not  delivered  as  an  escrow.     Neither  the  letter  nor 
the  parol  agreement  adds  anything  to  the  deed,  which  imports  an  abso- 
lute transfer  of  the  shares  to  the  defendant,  who  thereby  becomes  a 
dry  trustee  of  them.     [Williams,  J. — Not  so.     The  shares  do  not  pass 
without  registration.]     The  question  is  not  as  to  the  defendant's  rights 
as  between  him  and  Lutwyche.     The  case  resembles  somewhat  that  of 
.Hickman  v.  Cox,  ante,  p.  617.     It  was  not  contended  there  that  the 
defendants  were  not  liable,  on  the  ground  that  they  had  a  mere  dry 
legal  interest.     The  rules  of  the  company  do  not  say  that  the  trans- 
ferree  shall  not  be  a  partner  until  the  transfer  is  registered.     [Cress- 
well,  J. — ^Your  witness  swore  that  registration  was  necessary  to  con- 
stitute a  pian  a  shareholder  in  the  concern.]     His  statement  of  his 
opinion  cannot  contravene  the  law.     The  company  have  a  right  to  call 
on  the  transferree  to  be  registered :  *  that  is  alL     So,  again,  the  rule 
requiring  a  previous  payment  of  calls,  is  a  mere  provision  affecting  the 
company ;  but  it  in  no  degree  varies  the  rights  of  the  parties.     [Wil- 
liams, J. — Suppose  a  call  becomes  due  between  the  date  of  the  trans-  " 
fer  and  the  time  of  registration,  who  would  be  liable  ?]     The  person 
whose  name  appeared  on  the  register.     In  Bentley  v.  Bates,  4  Jurist, 
552,  a  mortgagee  (not  an  absolute  assignee)  of  a  share  in  '*'a  r^^/^rri 
colliery,  was  held  entitled  to  an  account  of  profits.     That  case  ^ 
shows  that  Clarke  would  be  entitled  to  an  account  of  the  profits  of  this 
concern  without  registration.     But,  asauming  registration  necessary  to 
make  the  transferree  a  partner,  the  delivery  of  the  transfer  to  Lutwyche 
was  a  su£Scient  authority  t6  him  to  register  it.     An  authority  once  given 
cannot  be  affected  by  a  subsequent  secret  revocation.     In  Montague  v. 
Perkins,  22  Law  Journ.  C.  P.  187,  the  defendant,  in  1840,  gave  S.,  for 
value,  his  acceptance  in  blank,  on  a  5«.  stamp.     S.,  in  1852,  and,  as  the 
jury  found,  not  within  a  reasonable  time,  filled  in  his  own  name  as 
drawer,  for  2002.^  at  five  months.     The  defendant,  being  sued  on  the 
bill  by  an  innocent  endorsee  for  value,  pleaded,  first,  that  he  did  not 
accept,  secondly,  the  statute  of  limitations ;  and  it  was  held  that  the 
plaintiff  was  entitled,  to  the  verdict  on  both  issues,  notwithstanding  the 
finding  of  the  jury.     [Cresswell,  J. — This  is  a  very  different  case. 
Here,  the  creditors  did  not  act  upon  the  faith  of  Clark  being  registered 
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as  a  shareholder.]  If  uny  fraud  has  been  practised  upon  the  defendant, 
the  plaintiffs  are  noV  responsible  for  it :  Ellis  v.  Scbmseck,  5  Bingh.  521 
(E.  C-  L.  R.  vol.  15),  S  M.  &  P.  220. 

Cresswell,  J.(a) — I  am  of  opinion  that  this  rule  must  be  discharged. 
This  is  an  action  against  the  defendant,  charging  him  as  a  member  or 
partner  in  a  cost-book  mining  company,  on  a  contract  made  with  the 
company.  To  entitle  them  to  succeed,  the  plaintiffs  must  make  put  that 
the  defendant  is  a  member  of  the  company,  or  has  allowed  himself  to  be 
held  out  as  a  member,  so  that  credit  may  be  said  to  have  been  given  to 
him.  Nowy  every  partnership  has  a  right  to  make  its  own'  regolatioDS 
as  to  the  mode  of  transferring  shares  or  interests  therein.  Here,  it  was 
proved  expressly  that  a  formal  instrument  of  transfer,  according  to  the 
*fi791  ^^^^  which  '*'regulate  this  company,  is  not  effectual  to  transfer 
•^  an  interest  in  the  concern  to  the  transferree,  ujitil  the  transfer 
has  been  duly  registered  by  the  secretary  or  purser.  Therefore,  until 
such  registration  takes  place,  the  transferree  takes  no  benefit  and  incurs 
no  liability  as  a  partner.  It  appears,  that,  contemporaneously  with  the 
execution  of  the  transfer,  a  letter  was  addressed  by  Lutwyche,  the  trans^ 
ferror,  to  the  defendant,  the  transferree,  showing  the  terms  and  the  pur- 
pose for  which  the  transfer  was  made.  And,  even  supposing  that  that 
gave  Lutwyche  authority  to  register,  the  authority  was  revoked  long 
before  the  registration  actually  took  place.  That  the  transaction  was 
secret  makes  no  difference-:  for,  if  the  transfer  was  secret,  the  authority 
to  register  was  secret  also.  The  registration,  was  unauthorized.  If  the 
credit  had  been  given  on  the  faith  of  the  defendant's  being  registered  as 
a  shareholder,  possibly  he  might  have  been  liable,  on  the  ground  of  his 
having  put  it  in  the  power  of  Lutwyche  to  place  him  in  that  position. 
But  the  evidence  failed  to  establish  a  case  of  that  sort.  I  therefore 
think  there  is  no  ground  for  entering  the  verdict  as  prayed. 

Wi  CLIAMS,  J.,  and  WiLLES,  J.,  concurred.  Rule  discharged. 

(4i)  Jcnriiy  C.  J.,  wai  absent 
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The  deolantion  stated,  tbat,  by  an  agreemeDt  made  between  the  plaintiff  and  W.  and  D.,  it  waa 
agreed,  that,  in  eooelderation  of  the  plaintaff  agreeing  to  snpplj  one  F.  with  timber  to  tb« 
valae  of  2002.,  the  said  W.  and  D.  sererallj  agrued  to  guaranty  to  the  plaintiff  the  due  pay- 
ment of  any  amount  for  such  timber  not  exceeding  200^,  within  six  months  from  the  date  of 
the  sale  of  the  said  timber;  that,  in  pursuance  of  such  agreement,  the  plaihtiff  sappliod  tim- 
ber to  tkft-  amoant  of  1632. 10s.  Ic7.  to  F. ;  that  afterwards,  and  whilst  the  said  timber  was  unpaid 
for,  and  before  the  period  of  six  months  from  the  date  of  the  sale  had  elapsed,  the  plaintiff 
became  dissatisfied  with  such  guarantee  so  given  by  W.  and  D. ;  and  thereupon  by  another 
agreement  between  the  plaintiff  and  the  defendant,  after  reciting  the  said  gvarantee,  that  the 
plaintiff  bad  deliTered  .timber  to  the  Talue  of  1532.  10s.  Id.,  and  that  the  plaintiff  was  not 

•  satisfied  with  such  guarantee,  the  defendant  at  the  request  of  W.  and  D.,  in  eonnderation  of 
the  prtmUet,  and  of  tkt  plaintiff  forbearing  to  take  any  proeeedimge  againet  W,  and  D.,  gua- 
rantied to  the  plaintiff  papnent  of  the  eaid  »um  of  1532.  10«.  Id.  on  the  IZth  of  December  then 
next.  Breach,  that,  although  the  plaintiff  had  done  all  things  on  his  part  to  entitle  him  to  be 
paid  by  the  defendant  the  said  sum  of  1532.  10s.  lef.,  the  defendant  had  not  paid  the  same, 
or  any  part  thereof. 

Fourth  pl^ — that  the  plaintiff  had  not  done  everything  on  his  part  to  entitle  him  to  ]>e  paid  by 
the  defendant  the  said  sum  of  1532. 10s.  1c2.,  inasmuch  as  he  the  plaintiff  did  not  forbear  to  take 
the  said  proceedings  in  the  declaration  mentioned  against  the  said  W.  and  D.,  but,  on  the 
eontrary,  took  such  proceedings  before  the  said  13th  of  December  next  after  the  making  of  the 
said  alleged  agreement : — 

Held,  on  motion  in  arrest  of  judgment,  that  the  plaintlfTs  fotbearanoe  to  sue  W.  and  D.  before 
the  day  named,  was  a  oondition  preoedent  to  his  right  of  action  against  the  defendant  on  the 
guaraotee. 

Semble,  that  the  guarantee  Imported  a  forbearance  to  sue  W.  and  D.  until  the  13th  of  December 
next  after  its  date. 

This  was  an  action  npon  a  guarantee.  The  declaration  stated,  that, 
before  the  making  of  the  promise  by  the  defendant  thereinafter  men- 
tioned, by  a  certain  agreement  made  and  entered  into  by  and  between 
the  plaintiff  and  obtain  persons  named  Burlington  Benjamin  Wale  and 
George  Dawe,  it  was  agreed  by  and  between  the  plaintiff  and  the  said 
B.  B.  Wale  and  G.  Dawe,  that,  in  consideration  of  the  plaintiff  by  the 
said  agreement  agreeing  to  supply  one  William  Fowler  with  timber  and 
deals  to  the  yalue  of  2002.,  the  said  B.  B.  Wale  and  G.  Dawe  severally 
agreed  to  guaranty  to  the  plaintiff  the  due  payment  of  any  amount 
for  such  timber  not  exceeding  the  sum  of  200Z.,  within  six  months  from 
the  date  of  the  sale  of  the  said  timber ;  [and  the  plaintiff  said  that  the 
making  of  the  said  agreement  by  the  plaintiff  was  procured  and  obtained 
by  the  said  William  Fowler  and  by  the  said  B.  B.  Wale  and  G. 
*Dawe  by  means  of  certain  fraudalent  representations  by  them  r*/»»T^ 
Baade  to  the  plaintiff  ;(a)]  and  that,  in  pursuance  of  such  agree-  ^ 
meht,  he,  the  plaintiff,  did  supply  timber  to  the  amount  of  1532.  10«. 
Id.  to  the  said  William  Fowler :  Averment,  that  afterwards,  and  whilst 
such  timber  was  unpaid  for,  and  before  the  period  of  six  months  from 
the  date  of  the  sale  of  the  said  timber  had  elapsed,  the  plaintiff  became 
{aware  of  the  said  fraud,]  and  was  dissatisfied  Vith  such  guarantee  so 
given  by  the  said  B.  B.  Wale  and  G.  Dawe ;  and  thereupon,  by  another 
agreement  made  and  entered  into  by  and  between  the  plaintiff  and  the 

(a)  The  words  within  brackets  were  struck  out  on  amendment. 
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defendant,  after  reciting  the  sibid  guarantee,  and  that  the  plaintiff  had  de- 
livered timber  to  the  amount  of  1532. 10«.  Id.,  and  that  the  plaintiff  was  not 
satisfied  with  such  guarantee,  the  defendant,  at  the  request  of  the  said 
B.  B.  Wale  and  G.  Dawe,  in  consideration  of  the  premises,  and  of  the 
plaintiff* %  forbearing  to  take  any  proeeedinffs  against  the  said  B.  B, 
Wale  and  Q-:  Dawe  [in  respect  of  such  fraudulent  representations], 
guarantied  to  the  plaintiff  payment  of  the  said  sum  of  1532.  10«.  \d, 
on  the  ISth  day  of  December  then  next,  which  day  elapsed  before  the 
commencement  of  this  suit :  and  it  was  by  the  said  agreement  further 
agreed  by  the  defendant  that  his  guarantee  should  not  be  prejudiced  by 
the  plaintiff 's  refusing  to  deliver,  and  not  delivering,  the  remainder  of 
the  said  timber :  and  the  plaintiff  said,  that  he  had  never  been  p^d  for 
the  said  timber,  or  any  part  thereof,  .by  any  of  the  said  parties,  or  at 
all;  yet,  although  he  had  done  all  things  on  his  part  to  entitle  him  to 
be  paid  by  the  defendant  the  said  sum  of  1532.  10«.  Id.,  the  defendant 
had  not  paid  the  same,  or  any  part  thereof,  to  the  plaintiff's  'damage 
of  2002. 

The  defendant  pleaded, — first,  that  it  was  not  agreed  between  the 
plaintiff  and  the  said  B.  B.  Wale  and  G.  Dawe  as  in  the  declaration 
^f^rrf-^  alleged, — secondly,  that  the  *making  of  the  said  agreement  by 
-*  the  plaintiff  was  not  procured  or  obtained  by  the  said  William 
Fowler  and  the  said  B.  B.  Wale  and  G.  Dawe  by  means  of  the  said 
fraudulent  representation  as  alleged, — thirdly',  that  the  defendant  did 
not  guaranty  to  the  plaintiff  the  payment  of  the  said  sum  of  1532. 10«. 
Id.,  as  or  on  the  terms  in  that  behalf  alleged, — fourthly,  that  the  plain- 
tiff had  not  done  everything  on  his  part  to  entitle  him  to  be  paid  by 
the  defendant  the  said  sum  of  1532.  10«.  Id.  inasmuch  as  he  the  plain- 
tiff did  not  forbear  to  take  the  said  proceedings  in  the  declaration  men- 
tioned against  the  said  B,  B,  Wale  and  G.  Dawe^  but^  on  the  contrary^ 
took  such  proceedings  before  the  said  IZth  day  of  December  next  after 
the  making  of  the  said  alleged  agreement. 

The  plaintiff  took  issue  upon  each  of  these  pleas. 

The  cause  was  tried  before  Alderson,  B.,  at  the  last  Spring  Assizes 
for  Surrey.  The  substantial  facts  of  the  case  were  as  follows:— The 
plaintiff,  who  was  a  timber-merchant,  carrying  on  business  at  Bother- 
hithe  under  the  firm  of  Brockelbank  &  Rolt,  had  supplied  certain  timber 
to  one  William  Fowler  upon  the  guarantee  of  two  persons  named  Bur- 
lington Benjamin  Wale  and  George  Dawe,  who  were  directors  of  a 
building  society  called  The  Unity  Permanent  Building  and  Investment 
Society.     That  guarantee  was  in  these  terms : — 

"  In  consideration  of  Messrs.  Thomas  Brockelbank  and  Peter  Rolt, 
of  Acorn  Wharf,  Rotlierhithe,  timber-merchants,  hereby  agreeing  to 
supply  Mr.  William  Fowler,  of,  &c.,  builder,  with  timber  and  deals  to 
the  value  of  2002.,  we  hereby  severally  agree  to  guaranty  to  them  the 
paid  Thomas  Brockelbank  and  Peter  Rolt  the  due  payment  of  any  amount 
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not  exceeding  the  before-mentioned  sum  of  200/.,  within  six  tnontha  from 
the  dates  of  sale  of  the  goods.     Dated  this  13th  day  of  Juncr,  18.54. 
"  Burlington  B.  Wale. 
"Gbobob  Dawk." 

♦Between  the  14th  and  the  20th  of  June,  the  plaintiff,  on  tln^  r*(i7R 
faith  of  this  guarantee,  sold  and  delivered  timber  to  Fowler  to  ^ 
the  amount  of  153i.  10«.  Id.  Being,  however,  dissatisfied  with  the  se- 
cnritj,  the  plaintiff  declined  to  supply  any  more  timber,  and,  nfter  eome 
negotiation,  a  further  security  was  given  by  the  presentdefondant,  in 
the  following  terms : — 

"Memorandum  of  agreement  made  this  22d  day  of  July,  1854, 
between  Peter  Rolt,  of  Clement's  Lane,  timber-merchant,  trading  under 
the  style  or  firm  of  Thomas  Brockelbank  k  Rolt,  of  the  one  part,  and 
.Thomas  James  Cozens,  of,  Ac,  of  the  other  part :  Whereas,  on  tlie  13th 
of  June,  1854,  B.  B.  Wale  and  Q.  Dawe,  in  consideration  of  the  said 
Peter  Rolt  agreeing  to  supply  William  Fowler  with  timber  to  the  value 
of  200^.,  severally  agreed  and  guarantied  to  the  said  Peter  Rolt  the  said 
amount ;  and  the  eaid  Peter  Bolt  has  accordingly  delivered  timber  to 
the  amount  of  153/.  10«.  Id.,  and  is  not  satisfied  with  such  guarantee ; 
and  accordingly  the  said  Thomas  James  Cozens,  at  the  requ<'.^t  nf  the 
ssid  B.  B.  Wale  and  G.  Dawe,  has  and  does  hereby  agree,  in  considera- 
tion of  the  laid  Peter  Holt  forbearing  to  take  any  proceedini/g  affaintt 
the  said  B.  B.  Wale  and  G.  Dawe,  to  guaranty  the  payment  of  the 
Baid  sum  of  153/.  1Q».  Id.  on  the  Htk  day  of  Decen^er  next.  This 
guarantee  not  to  be  prejudiced  by  the  said  Peter  Rolt  refusing  and  not 
delivering  the  remainder  of  the  timber.  As  witness  the  hands  of  the 
parties.  "Thomas  JamesCozsns." 

Dn  the  9th  of  December,  1854,  teriU  were  ts»ued  againtt  Wale  and 
Dawe  at  the  suit  of  the  present  plaintiff,  and  terved  before  the  l-ith;  but 
the  actions  were  discontinued  on  the  SOth.  This  action  was  commenced 
OD  the  19th. 

For  the  defendant  it  was  insisted  that  the  plaintiff  had  not  performed 
the  condition  upon  which  .the  ^guarantee  was  to  attach,  inasmnch  >-^f>.Ti. 
as  he  had  commenced  proceedings  against  Wale  and  Dawe  before  '- 
the  iSth  of  December,  1854. 

On  the  other  hand  it  was  submitted,  that  the  guarantee  was  satisfied 
by  a  forbearance  for  a  reasonable  time;  and  that,  assuming  tlio  true  con- 
struction of  the  instrument  to  be  that  the  plaintiff  was  to  forbear  to  sue 
Wale  and  Dawe  until  the  13th  of  December,'  still  there  had  nut  been  n 
total  failure  of  consideration,  and  therefore  the  plaintiff  wn^  entitled 
to  recorer  on  the  guarantee,  though  possibly  he  might,  be  liable  to  a 
cross  action. 

The  learned  judge  allowed  the  declaration  to  be  amended  by  striking 
ont  the  words  within  brackets,  which  rendered  the  second  plea  immate- 
lialj^n  payment  of  all  the  coats  occasioned  thereby  and  by  tliu  amend- 
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ment  of  the  declsration ;  and  he  directed  a  Ferdict  to  be  entered  for  the 
defendant  on  the  fourth  plea,  and  for  the  plaintiff  on  the  first  and  tliird, 
reserving  leare  to  the  plaintiff  to  move  to  enter  judgment  non  obstante 
veredicto  on  the  fourth  plea  for  the  sum  of  1532.  lOe.  Id. 

BoviUj  in  Easter  Term  last,  in  pursuance  of  the  leave  reserved, 
obtained  a  rule  nisi  to  enter  judgment  for  the  plaintiff  on  the  foorth 
issue  for  1532. 10«.  Id.,  notwithstanding  the  verdict  found  for  the  defend- 
ant on  such  issue,  on  the  ground  that  the  fourth  plea  was  no  answer  to 
the  action ;  or  for  a  new  trial,  on  the  ground  that  the  mere  issuing  of  a 
writ  before  the  13th  of  December  did  not  discharge  the  defendant  from 
his  guarantee,  or  support  the  said  plea.     He  referred  to  the  notes  to 
Pordage  v.  Cole,  1  Wms.  Saund.  820  b,  320  c,  and  to  Stavers  9.  Curling, 
3  N.  C.  355,  3  Scott,  740.     [Cresswsll,  J.,  suggested  that  it  might  be 
that  the  real  consideration  for  the  defendant's  guarantee  was,  the  discharge 
*fVIfn  ^^  ^^^^  ^^^  Dawe  from  their  responsibility,  and  that,  if  *thej 
•^  were  not  discharged,  that  might  go  to  the  whole  consideration.] 
Garth  now  showed  cause. — The  only  ground  of  the  motion  for  a  new 
trial  is,  that  the  mere  issuing  of  a  writ  against  Wale  and  Dawe,  and 
serving  it,  before  the  13th  of  December,  would  not  support  the  foorth 
plea.     Bj  the  guarantee,  however,  the  plaintiff  undertakes  not  to  sae 
them  before  the  day  mentioned ;  and  that  undertaking  was  the  considera- 
tion for  the  defendant's  promise.     The  evidence,  therefore,  that  the 
plaintiff  did  not  forbear  to  sue  them  clearly  sustains  the  plea.     Then,  as 
to  the  motion  for  judgment  non  obstante  veredicto,  it  is  said  that  the 
forbearing  to  take  proceedings  against  Wale  and  Dawe  before  the  13th 
of  December  was  not  a  condition  precedent  to  the  plaintiff's  right  to  sue 
on  the  guarantee ;  and  reliance  is  placed  on  the  3d  rule  in  the  notes  to 
Pordage  v.  Cole,  1  Wms.  Saund.  320  c ;  and  it  is  contended  that  {he 
word  *^ forbearing"  means  ^agreeing  to  forbear;"  and  that,  as  die 
agreement  to  forbear  might  be  an  independent  covenant  on  the  one  side, 
so  the  defendant's  promise  to  pay  the  debt  on  the  13th  of  December  wm 
an  independent  covenant  or  promise  on  the  other,  and  n«ther  was  a 
condition  precedent,  but  each  matter  for  a  separate  action,     ^e  proper 
construction  of  the  guarantee,  however,  it  is  submitted,  is,  that,  in  war 
sideration  that  the  plaintiff  would  forbear  to  take  any  proceedings 
against  Wale  and  Dawe  until  the  ISth  of  Deoember  thm  nextj  the 
defendant  guarantied  payment  (that  is,  promised  to  pay)  of  the  sura 
of  153/.  10».   Id.   on  that  day.     The   second  guarantee  is  alleged 
to   have  been  given  at  the  request  of  Wale  and  Dawe.     The  only 
consideration   for  the  defendant's  promise,  is,  the  plaintiff's  actually 
forbearing.     The  declaration  sets  out  the  instrument  according  to  its 
legal  effect :  the  plaintiff  now,  for  the  purpose  of  this  motion,  asb 
^     -  -  *the  court  to  put  a  different  construction  upon  it.    |[WlLUAli8, 
'  -I  J. — ^For  the  purpose  of  diis  part  of  the  rule,  all  that  we  can  look 
at  b,  the  guarantee  as  set  out  upon  the  record.]    Whatever  proceedings 
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the  declaration  means,  the  fourth  plea  avers  that  the  plaintiff  ^'took 
tuck  proceedings  before  the  said  IStbof  December  nert  after  the  making 
of  the  said  alleged  agreement."  According  to  the  argument  on  the 
other  side,  forbearance  for  a  week,  or  a  dfty,  would  satisfy  the  condition* 
That  clearly  cannot  be  so.  In  May  v.  Alvares,  Cro.  Eliz.  387,  the  plain- 
tiff declared  in  assumpsit,  ''  whereas  the  defendant  was  possessed*  de 
divers  is  bonis  of  the  plaintiff,  that  the  defendant,  in  consideration  the 
plaintiff  would  forbear  the  goods,  promised  to  deliver  them  within  six 
months,  and  alleged  in  facto  that  he  did  forbear  them  for  six  months, 
and  that  the  defendant  had  not  yet  delivered  them:"  it  vras  moved  in 
arrest  of  judgment,  *^  that  there  was  not  any  consideration,  for  it  is  that 
he  should  forbear,  tfud  he  doth  not  show  for  what  time,  which  is  not  any 
consideration ;  for  so  he  might  forbear  but  for  a  quarter  of  an  hour ; 
nnd,  although  it  be  alleged  that  he  [did]  forbear  for  six  months,  that 
helps  not  the  consideration  alleged."  But  the  court  held  it  to  be  well 
enough ;  for  ^^  it  is  a  sufficient  consideration  that  he  forbear ;  and  he 
ought  to  show  for  -what  time  ho  forbore  it :  and,  when  the  defendant 
saith  that  he  would  deliver  them  within  six  months,  therein  is  implied 
that  the  other  ehould  forbear  them  for  six  monthe,*'  That  seems  to  be 
precisely  in  point.  So,  in  Payne  v.  Wilson,  7  B.  &  C.  423  (E.  C.  L.  R. 
vol.  14)  1  M.  &  R.  708  (E.  C.  L.  R.  vol.  17),  the  plaintiff  declared  in 
assumpsit,  in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, would  consent  to  suspend  proceedings  against  A.  on  a  cognovit, 
defendant  promised  to  pay  3(U.  on  account  of  the  debt  (for  which  the 
cognovit  was  given)  on  the  1st  of  April  then  next ;  averring,  that  the 
plaintiff  did  suspend  proceedings  on  the  cognovit.  The  plaintiff  at  the 
trial  *proved  the  following  agreement  in  writing : — "  The  plain-  r#/»fi/^ 
tiff  having  at  my  request  consented  to  suspend  proceedings  against  ^ 
A.,  I  do  hereby,  in  consideration  thereof,  personally  promise  to  pay  30/. 
on  account  of  the  debt  on  the  1st  day  of  April  now  next :"  and  it  was 
held,  that  the  consideration  for  the  promise  was  sufficient,  because  it 
must  be  taken  as  a  consent  to  etispend  proceedtnge  at  least  until  the  1st 
of  April ;  and  that,  after  verdict,  the  averment  that  the  *'*'  plaintiff  had 
suspended  proceedings"  was  sufficient,  without  specifying  for  what  period. 
Edwards  v.  Roberts,  2  Mod.  24,  and  Waters  v.  Glassop,  1  Lord  Raym. 
357,  are  to  the  same  effect.  At  all  events,  if  the  court  should  inclbc 
to  grant  a  new  trial,  it  ought  to  be  on  payment  of  costs. 

BoviU  and  0.  Pollock,  in  support  of  the  rule. — In  the  cases  cited,  no 
doubt,  the  instruments  imported  an  agreement  to  forbear  down  to  the 
time  of  the  payment  or  the  delivery  of  the  goods.  But,  whether  this 
is  an  agreement  to  forbear  until  the  13th  of  December  or  to  forbear 
generally,  is  quite  immaterial.  Assuming  it  to  be  an  agreement  to  for- 
bear for  six  months,  if  the  plaintiff  did  actually  forbear  for  five  months, 
the  defendant  has  had  the  benefit  of  a  part  of  the  consideration,  and 
may  have  his  remedy  for  the  breach  by  cross  action,  if  any  damage  has 
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been  sustained.  The  case  falls  precisely  within  the  3d  rule  in  the  notes 
to  Pordsge  v.  Cole,  1  Wms.  Saund.  820  (?.,  where  it  is  laid  down,  that, 
"  Where  a  covenant  goes  only  to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenaiit  may  be  paid  for  in  damages,  it  is  aa 
independent  covenant,  and  an  action  may  be  maintained  for  a  breach 
of  tbe  covenant  on  the  part  of  the  defendant,  without  averring  per- 
formance in  the  declaration.  As,  where  A*  by  deed  conveyed  to  B. 
the  equity  of  redemption  of  a  plantation  in  the  West  Indies,  together 
with  the  stock  of  negroes  upon  it,  in  consideration  of  500t  und  an 
*8^1 1  *^^^^^^7  ^f  160{.  for  life,  and  covenanted  that  he  had  a  good  title 

•^  to  the  plantation,  was  lawfully  possessed  of  the  negroes,  and  B« 
.-should  quietly  enjoy;-  and  B.  covenanted,  that,  A.'  well  and  truly  per- 
'forming  all  and  everything  therein  contained  on  his  part  to  be  performed, 
lie  would  pay  the  annuity :  in  an  action  by  A.  against  B.  on  this  cove- 
nant, the  breach  assigned  was,  the  non-payment  of  the  annuity :  plea, 
that  A.  was  not  at  the  time  legally  posiesHed  of  the  negroes  on  the 
plantation,  and  so  had  not  a  good  title  to  convey.  The  Court  of  King's 
Bench  on  demurrer  held  the  plea  to  be  ill,  and  added,  that,  if  such  plea 
were  allowed,  any  one  negro  not  being  the  property  of  A.  would  bar  the 
action :  Boon  v.  Eyre,  1  H.  Blac.  273  (a),  2  Sir  W.  Black.  1312.  The 
whole  condideration  of  the  covenant  on  the  part  of  B.,  the*purchaser|  tc 
pay, the  money,  was,  the  conveyance  by  A.,  the  seller,  to  him  of  the 
equity  of  redemption  of  the  plantation,  and  also  the  stock  of  negroes  upon 
it.  The  excuse  for  non-payment  of  the  money,  was,  that  A.  had  broken 
his  covenant  as  to  part  of  the  consideration,  viz.  the  stock  of  negroes. 
But,  as  it  appeared  that  A.  had  conveyed  the  equity  of  redemption  to 
B.,  and  so  had  in  part  executed  his  covenant,  it  would  be  unreasonable 
that  B.  should  keep  the  plantation,  and  yet  refuse  payment  because  A. 
had  not  a  good  title  to  the  negroes."  And,  after  referring  to  The  Duke 
of  St.  Albans  v.  Shore,  1  H.  Black.  279,  and  Campbell  v.  Jones,  6  T. 
H.  570,  the  learned  author  continues, — ^^  Hence  it  appears  that  the 
reason  of  the  decision  in  these  and  'other  similar  cases,  besides  the 
inequality  of  the  damages,  seems  to  be,  that,  where  a  person  has  received 
a  part  of  the  consideration  for  which  he  entered  into  the  agreement,  it 
would  be  unjust,  that,  because  he  has  not  had  the  whole^  he  should  there- 
fore be  permitted  to  enjoy  that  part  without  either  paying  or  doing  any 
thing  for  it.  Therefore,  the  law  obliges  him  to  perform  the  agreement 
*fift91  ^^  ^^®  P*^*'  ^^^  leaves  him  to  *hi8  remedy  to  recover  any  damage 

-^  he  may  have  sustained  in  not  having  received  the  whole  con- 
sideration.*' [Cresswell,  J. — How  soon  do  you  say  that  the  pUinuff 
might  have  taken  proceedings  against  Wale  and  Dawe  without  lofflng  the 
benefit  of  his  guarantee?  The  next  day?]  The  argument  most 
undoubtedly  go  that  length.  [Williams,  J. — The  rule  referred  to  is 
adopted  by  the  Lord  Chief  Baron  in  delivering  the  judgment  of  the 
Court  of  Exchequer  in  Ellen  v.  Topp,  6  Exch.  441,t  and  by  Lord 
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Wensleydale  in  giving  judgment  in  Graves  v,  Legg,  9  Exch.  709,  716.t 
The  last-mentioned  learned  judge,  after  reading  the  passage,  says, — 
"Mr.  Serjt.  Williams  goes  on  to  observe  that  it  must  appear  upon  the 
record  that  the  consideration  was  executed  in  part.  This  may  appear 
by  the  instrument  declared  on  itself,  whereby  a  valuable  right,  part  of 
the  consideration,  is  conveyed,  as  in  Campbell  v.  Jones  or  Boon  v.  Eyre, 
or  by  averment  in  pleading.  When  that  appears,  it  is  no  longer  compe- 
tent to  the  defendant  to  insist  upon  the  non-performance  of  that  which 
was  originally  a  condition  precedent;  and  this  is  more  correctly 
expressed  than  to  say  it  was  not  a  condition  precedent."  This  is  rather 
a  novel  view  of  the  matter.]  It  is,  at  all  events,  putting  it  upon  an 
intelligible  principle.  The  case  of  Stavers  v.  Curling,  8  N.  C.  866  (E. 
C.  L.  R.  vol.  82),  8  Scott,  740  (E.  C.  L.  R.  vol.  86),  affords  a  good 
illustration  of  the  rule.  There  the  plaintiff,  as  captain  of  a  South  Sea 
irhaler,  covenanted  with  the  defendants,  the  owners,  that  he  would 
proceed  to  the  fishery^  and  procure  a  cargo  of  sperm  oil,  &c.,  or  as 
great  a  proportion  as  might  be  under  all  circumstances  within  his 
p3wer  to  obtain,  would  return  to  London,  and  at  his  own  cost  deliver 
the  cai*go,  would  obey  instructions,  be  frugal  of  provisions,  and  not 
dispose  of  any  of  them  without  accounting  for  the  same,  and  would 
not  smuggle  or  trade,  or  permit  any  on  board  to  do  so :  and  the  defend- 
ants covenanted,  on  the  performance  of  the  before-mentioned  terms  and 
^conditions  on  the  part  of  the  plaintiff,  to  pay  him  a  certain  pro-  r:|:/»oq 
portion  of  the  net  proceeds  of  the  cargo :  and  it  was  held,  that  ^ 
the  plaintiff's  covenants  were  independent,  and  that  the  performance 
of  them  was  not  a  condition  precedent  to  an  action  on  the  defendant's 
covenant.  Tindal,  C.  J.,  in  giving  judgment, — 8  N.  C.  868,  8  Scott, 
754  (R  C.  L.  R.  vol.  86), — ^ays :  "  The  rule  has  been  established  by  a 
loDg  series  of  decisions  in  modern  times,  that  the  question  whether 
covenants  are  to  be  held  dependent  or  independent  of  each  other,  is  to 
be  determined  by  the  intention  and  meaning  of  the  parties  as  it  appears 
on  the  instrument,  and  by  the  application  of  common  sense  to  each 
particular  case ;  to  which  intention,  when  once  discovered,  all  techniciil 
forms  of  expression  must  give  way.  And  one  of  the  means  of  discover- 
ing such  intention  .lias  been  laid  down  with  great  accuracy  by  Lord  El- 
lenborough,  in  the  case  of  Ritchie  t;.  Atkinson,  10  East,  296,  to  be  this, 
^that,  where  mutual  covenants  go  to  the  whole  of  the  consideration  on 
both  sides,  they  are  mutual  conditions,  the  one  precedent  to  thp  other ; 
bat,  where  the  covenants  go  only  to  a  partj  there  a  remedy  lies  on  the 
covenant  to  recover  damages  for  the  breach  of  it,  but  it  is  not  a  con- 
dition precedent.'  Now,  applying  that  distinction  to  the  consideration 
of  the  covenant  in  question,  we  think  the  necessary  inference  is,  that  it 
'  was  not  the  intention  of  the  contracting  parties  that  any  of  the  covenants 
entered  into  by  the  plaintiff,  the  captain  of  the  ship,  should  form  a  con- 
dition precedent  to  his  right  to  recover  on  the  covenant  entered  into  by 
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the  defendants,  the  shipowners,  for  his  stipulated  remuneration.  Thus, 
for  instance,  if  the  covenant  to  procure  a  cargo  of  sperm  oil,  &c.,  or  ts 
great  a  proportion  thereof  as  might  be  under  all  circumstances  within 
the  power  of  the  plaintiff  to  obtain,  be  held  to  be  a  condition  precedent, 
a  very  small  and  trifling  deficiency  from  the  best  possible  cargo,  if 
*^9.X\  ^^^^^^^^1^  ^0  ^°7  ^^^  slightest  carelessness  on  the  part  *of  the 

^  plaintiff,  would  occasion  the  total  loss  of  all,  his  jHrofits  of  the 
voyage ;  whereas,  if  the  breach  of  the  covenant  were  made  the  subject 
of  an  action  by  the  defendants,  the  compensation  to  them  for  such 
breach  would  correspond  exactly  with  the  extent  of  their  injury." 
[Williams,  J.,  referred  to  Neale  t;.  Ratcliff,  15  Q.  B.  916  (E.  C.  L.  R. 
vol.  69).  There,  the  plaintiff  and  defendants  agreed,  the  plaintiff  to 
let,  and  defendants  to  take,  a  messuage,  bam,  stable,  and  out-buildings ; 
and  the  defendants  agreed  to  keep  in  repair  the  »aid  me$8uage,  buHdingM, 
and  premiseSj  the  same  being  first  put  into  repair  by  the  plaintiff.  In 
an  action  of  assumpsit  for  non-repair  (the  declaration  alleging,  that, 
although  the  plaintiff,  before  the  breach  of  promise,  put  the  said  mes- 
suage, buildings,  and  premises  into  repair,  yet  the  defendants  did  not 
keep  the  same  in  repair;  to  which  the  defendants  pleaded  that  the 
plaintiff  did  not  first  put  the  said  messuage,  building,  and  premises  into 
repair ;  and  issue  was  taken  thereon),  it  was  proved,  and  found  in  terms 
by  the  jury,  that  the  plaintiff  had\not  put  the  whole  premises  into 
repair,  but  part  only ;  and  that  the  defendants  had  not  kept  that  part 
in  repair ;  and  the  jury  gave  damages  for  the  part.  It  was  held,  that 
the  repair  by  the  plaintiff  was  a  condition  precedent  to  the  obligation 
on  the  defendants  to  repair ;  and  that  the  condition  precedent  could  not 
be  divided,  and  that  the  plaintiff  could  not  recover  for  non-repair  of  any 
part  of  the  premises  without  having  first  repaired  the  whole.  Jebvis, 
C  J. — Is  it  not  a  question  of  intention  in  all  cases  ?  The  surety  might 
know  that  the  rent-day  of  the  principal  is  the  12th,  and  therefore, 
knowing  that  he  will  be  in  funds  on  that  day,  he  may  be  content  to 
guaranty  payment  on  the  13th.  Gresswell,  J. — Suppose  I  agree,  in 
consideration  of  your  honouring  checks  to  the  amount  of  500Z.,  to  repay 
you  the  amount,  and  you  honour  cheeks  to  the  amount  of  8002.,  and 
refuse  to  pay  more,  could  you  sue  me  on  the  contract?]  Probably  not 
*RR^1  *'^^^^  ^^^^  ^^  Neale  v.  Ratcliffe  is  not  more  opposed  to  him  than 

^  Boon  V.  Eyre  is  in  favour  of  the  plaintiff.  In  the  Ist  rule  in 
Pordag9  t;.  Cole,  1  Wms.  Saund.  320  i,  it  is  said,  that,  *^  if  a  day  be 
appointed  for  payment  of  money,  or  part  of  it,  or  for  doing  any  other 
act,  and  the  day  is  to  happen,  or  may  happen,  before  the  thing  which  is 
the  consideration  of  the  money  or  other  act  is  to  be  performed,  an  action 
may  be  brought  for  the  money,  or  for  not  doing  such  other  act,  brfon 
performance;  for,  it  appears  that  the  party  relied  upon  his  remedy j  and 
did  not  intend  to  make  the  performance  a  condition  precedent:  and  so 
it  is  where  no  time  is  fixed  for  performance  of  that  which  is  the  coi|* 
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sideration  of  the  money  or  other  act."  [Jervis,  G.  J. — Here  is  a  date 
£xed.] 

JsRVis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
The  second  point  could  only  arise  in  the  event  of  our  holding  the  guar- 
antee declared  on  to  import  a  continuing  forbearance ;  and  we  are  of 
opinion  that  it  imports  only  a  forbearance  until  the  18th  of  December. 
The  rule  referred  to  therefore  does  not  apply.  As  to  the  rest,  it  is  con- 
ceded that  the  instrument  is  to  be  construed  according  to  the  intention 
of  the  parties  as  that  is  to  be  gathered  from  what  appears  upon  the  face 
of  it :  and  we  think  the  intention  clearly  was,  that  the  plaintiff  should 
forbear  to  sue  Wale  and  Da  we  until  the  13th  of  December  as  the  condi- 
tion upon  which  alone  the  defendant's  guarantee  was  to  attach.  The 
ease  is  not  to  be  distinguished  from  Neale  v.  Batcliff. 

Crssswsll,  J.I— I  am  entirely  of  the  same  opinion ;  and,  having  so 
plainly  intimated  the  grounds  of  that  opinion  in  the  course  of  the  argu- 
ment, I  do  not  think  it  necessary  to  repeat  them. 

The  rest  of  the  court  concurring,  Rule  discharged. 


♦RIDGWAT  V.  THE  SECURITY  MUTUAL  LIFE  ASSUR-  .^^^^ 

ANCE  SOCIETY.     June  11.  L  ^^^ 

IffidaTits  of  a  director  of  a  company,  statitag,  that,  on  a  certain  day,  the  company  discontinned 
to  carry  on  Its  basinets,  and  was  wholly  ineol^enti  and  that  iU  funds,  property,  and  assets 
were  and  had  sinee  continued  totally  exhausted,  and  that  there  were  no  funds,  property,  or 
assets  of  or  belonging  to  the  company,  or  any  other  means  whatsoever  from  or  by  which  the 
plaintiff  eould  recover  or  enforce  payment  of  the  judgment-debt;  and  of  the  sheriff's  oflScer 
to  whom  a  fi.  fa.  against  the  company  had  been  delivered  for  execution,  stating  that  he  went 
to  Ibe  only  place  in  London  where  the  company  had  carried  on  its  business,  and  found  the 
place  deserted,  and  from  information  and  personal  inspection  ascertained  that  they  had  no 
goods  or  property  there, — Held,  sufficient  to  entitle  the  judgment-creditor  to  execution  against 
a  sharoholder  under  the  7  A  8  Viet  o.  110,  a.  68. 

Judgment  having  been  signed  against  the  defendants  for  226Z.  15«. 
in  an  action  against  them  at  the  suit  of  the  plaintiff  for  salary  and  com- 
mission due  to  him  as  secretary,  and  the  usual  notice  having  been 
given, 

Montague  Smithy  on  a  former  day  in  this  term,  obtained  a  rule  call- 
ing upon  one  Richard  Wild  to  show  cause  why  execution  should  not 
issue  against  him  on  such  judgment,  under  the  7  &  8  Vict.  c.  110,  as. 
66,  68.  The  affidavits  upon  which  the  rule  was  obtained  were  those  of 
the  plaintiff,  his  attorney,  one  of  the  directors  of  the  company,  of  the 
sheriff's  officer  to  whom  a  fi.  fa.  upon  the  judgment  had  been  delivered 
for  execution,  and  an  affidavit  of  service  of  the  notice  as  required  by 
the  statute.  The  three  first-mentioned  affidavits  stated,  in  substance, 
that  the  society  was  instituted  in  the  year  1854,  for  the  purpose,  among 
others,  of  granting  assurances  upon  lives,  upon  the  principle  of  mutual 
assurance,  whereby  the  grantee  of  every  policy  became  an  assured 
member  thereof,  and  entitled  to  all  the  rights  and  privileges,  and  subject 
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to  all  the  liabilities  which  by  the  deed  of  settkment  of  the  society,  or  the 
provisions  of  the  Joint  Stock  Companies  Registration  Act,  7  &  8  Vict  c. 
IIG,  assured  members  of  life  assurance  offices  are  declared  entitled  or  sob- 
ject  to :  That  the  society  was  duly  registered  under  the  provisions  of  the 
7  &  8  Vict.  c.  110,  and  obtained  its  certificate  of  complete  registration  on 
i^(*Qr-i  **h®  3l8t  of  December,  1854 :  That,  by  the  fifth  clause  of  the  deed 

^  of  settlement  of  the  society,  which  had  been  duly  approved  by 
the  registrar  of  joint  stock  companies,  pursuant  to  the  proTisions  of  the 
said  act,  it  was  provided  that  none  but  the  grantee  of  every  policy,  or 
the  assignee  thereof  by  deed,  duly  stamped,  and  registered  in  the  boob 
of  the  society  as  therein  mentioned,  so  long  as  such  policies  or  assur- 
ances should  continue  in  force  and  the  amount  thereby  assured  should 
remain  at  risk,  should  be  deemed  to  be  and  should  be  an  assured  member 
of  the  society,  and  entitled  to  attend  all  general  meetings  thereof,  to 
vote  at  such  general  meetings,  and  to  enjoy  such  other  rights  and  pri?i- 
leges  as  assured  members  should  thereby,  or  by.  the  said  Joint  Stock 
Companies  Registration  Act,  and  either  of  them^  be  declared  entitled 
to ;  and  it  was  thereby  declared,  that,  whensoever  any  policy  shoald 
have  become  a  claim,  by  reason  of  the  death  of  the  assured  or  the  hap- 
pening of  the  contingency  whereupon  the  amount  thereby  secured  should 
have  become  payable,  the  person  or  persons  entitled  to  the  benefit 
of  such  policy  should  not  be  considered  to  be  an  assured  member  or 
members  or  be  entitled  to  be  registered  as  such,  and,  if  previously  a 
member  or  members,  should  cease  to  be  such  in  respect  of  such  policy, 
— it  being  intended,  that,  in  every  such  case,  the  right  of  such  person 
or  persons  should  be  limited  to  claiming  and  giving  a  discharge  for  the 
sum  assured,  and  any  bonuses  or  additions « thereto :  That  the  sole  offices 
or  place  of  business  in  London  of  the  said  society,  was,  at  No.  3,  Charles 
Street,  St.  James's  Square,  and  that  it  ceased  to  occupy  such  offices  on 
the  18th  of  February  last :  That,  on  the  29th  of  January,  1855,  a  policy 
of  assurance  on  his  own  life  against  railway  accidents,  for  the  sun  of 
lOOOZ.,  numbered  801,  under  the  hands  and  seals  of  J.  J.  R.,  J.  S.  C, 
and  H.  S.,  being  three  of  the  directors  of  the  said  society,  was  duly 
*fi«ftl  *g^*^^^^  *^  Richard  Wild,  of,  &c.,  at  the  annual  premium  of  lOi., 

^  by  means  whereof  the  said  Richard  Wild  became  an  assured 
member  of  the  said  society^  and  entitled  to  all  the  rights  and  prvnUgit, 
and  subject  to  all  the  liabilities  belonging  to  such  assured  member :  That 
the  said  Richard  Wild  took  an  active  part  in  the  business  of  the  said 
society,  and  was  duly  elected  a  director  thereof,  and  attended  the  board 
of  directors  as  a  member  thereof,  and  acted  as  such  director  on  the  Sth 
and  22d  of  May,  28d  of  June,  and  the  18th  of  August,  1855,  and  oo 
the  said  22d  of  May  presided  at  such  board  as  the  chairman  thereof; 
and  that  the  said  Richard  Wild  was  well  acquainted  with  the  lavs  and 
constitution  of  the  said  society,  as  provided  by  the  deed  of  settlement 
thereof,  and  the  rights,  privileges,  and  liabilities  attaching  to  assured 
members  thereof:  And  that,  on-  or  about  the  18th  of  February  last,  and 
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from  thence  hitherto,  the  said  society  discontinued  to  carry  on  its  busi- 
ness, and  then. was,  and  still  remained,  wholly  insolvent,  and  its  funds, 
property,  and  assets  then  were,  and  had  since  continued,  totally  exhausted, 
and  there  then  were  and  now  are  no  funds,  property,  or  assets  of  or  be- 
longing to  the  said  society^  or  any  other  means  whatsoever  from  or  by 
which  the  above-named  plaintiff  could  recover  or  enforce  payment  of  the 
amount  of  the  judgment-debt  recovered  by  him  in  this  action. 

The  affidavit  of  the  sheriff's  officer  stated,  that,  on  the  2d  of  April, 
1856,  he  received  a  writ  of  fi.  fa.  against  the  defendants  at  the  suit  of 
the  plaintiff,  endorsed  to  levy  226/.  15#.,  besides,  &c.,  with  instructions 
to  execute  the  same  forthwith ;  that  on  the  said  writ  was  endorsed  a 
memorandum  that  the  defendants  were  a  life  assurance  society,  and  that 
they  resided  and  carried  on  business  at  No.  3  Charles  Street,  St.  James's 
Square ;  that  deponent  on  the  same  day  went  to  the  said  premises.  No. 
3  Charles  Street  aforesaid,  for  the  purpose  of  executing  *the  r*£»oQ 
writ,  and  there  saw  a  female,  who  informed  him  that  she  was  the  *- 
housekeeper  of  the  said  premises ;  that  deponent  then  inquired  of  her 
for  the  offices  of  the  aforesaid  society,  when  she  informed  him  (and 
which  information  he  believed  to  be  true)  that  the  said  society  had  quit- 
ted the  premises,  and  there  was  then  no  person  there  belonging  to  it, 
and  that  she  did  not  know  where  the  persons  connected^with  it  were  to 
be  found ;  that  she  showed  deponent  the  rooms  which  were  lately  occu- 
pied by  the  society,  which  he  saw  were  empty ;  that  she  further  informed 
him  that  there  were  then  no  goods  or  property  of  the  defendants  remain- 
ing on  the  premises ;  and  that  the  deponent  thereupon  made  a  return  of 
nulla  bona. 

Powell  now  showed  cause. — The  66th  section  of  the  7  &  8  Vict.  c. 
110  enables  creditors  of  joint  stock  companies  to  enforce  judgments 
obtained  against  the  company  by  execution  against  the  person  and  pro- 
perty of  shareholders  only  "  if  due  diligence  shall  have  been  used  to 
obtain  satisfaction  of  such  judgment  by  execution  against  the  property 
and  effects  of  the  company."  The  question  is,  whether  the  affidavits 
upon  which  this  motion  is  founded  sufficiently  show  that  the  Security 
Mutual  Life  Assurance  Society  has  no  property  or  effects  which  could  be 
made  available  to  satisfy  this  judgment.  It  is  submitted  that  they  do 
not,  inasmuch  as  they  do  not  show  that  the  company  had  no  other  offices 
at  which  they  carried  on  business  than  those  to  which  the  writ  was 
directed.  In  King  v.  The  Parental  Endowment  Assurance  Company, 
25  Law  Journ.  Exch.  18,  Parke,  B.,  says :  ^'  The  question  is,  whether 
due  diligence  has  been  used.  The  court  can  only  judge  of  that  from  the 
facts  stated  on  the  part  of  the  plaintiff,  whose  duty  it  is  to  make  out  a 
prim&  facie  case,  the  fact  of  whether  due  diligence  has  been  used  neces- 
sarily being  within  his  own  *knowledge.  He  must  show  that  all  r^/»Q/v 
reasonable  pains  have  been  taken  to  obtain  satisfaction  from  the  ^ 
company.     Here,  a  writ  of  fi.  fa.  was  issued,  but  it  does  not  appear  what 
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steps  were  taken  by  the  sheriff's  officer  to  obtain  satisfaction  by  that 
writ.  The  return  of  nulla  bona  may  have  been  at  the  instance  of  tbe 
execution-creditor  himself.  I  therefore  think  the  affidavits  are  not  prinfi 
facie  sufficient  to  satisfy  the  court  that  all  has  been  done  that  might 
have  been  done,  and  consequently  that  due  diligence  has  not  been  shown. 
With  reference  to  the  case  of  Thompson  v.  The  Uniyersal  Salvage  Com- 
pany, 8  Exch.  310,t  it  may  be  observed,  that  the  question  of  the  suffi- 
ciency of  the  affidavit  was  not  argued  at  the  time,  or  probably  the  court 
would  have  discharged  the  rule  on  that  ground." 

Per  Curiam. — The  affidavits,  we  think,  are  abundantly  sufficient  to 
show  that  due  diligence  has  been  used,  and  that  no  amount  of  diligenee 
would  enable  the  plaintiff  to  obtain  satisfaction  of  his  judgment  against 
the  property  of  the  company.  Role  absolote. 
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Where,  hj  the  order,  the  coeU  of  the  reference  aad  award  are  to  abide  the  event  ef  the 
award,  and  tbe  event  is  partly  in  favour  of  tbe  plaintiff  and  partly  in  favour  of  the  defendaat, 
no  cofke  are  payable  on  either  Ride.  • 

Therefore,  where  a  caaee  and  aU  mattere  in  differenoe  were  referred,  the  eoets  of  tbe  ceaee 
to  abide  the  event  of  the  action,  and  the  costs  of  Uie  reference  and  award  to  abide  tbe  event 
of  the  award,  and  the  Arbitrator  found  all  th'e  issues  in  favour  of  the  plaintiff,  and  that  he  vu 
entitled  to  reeover  in  tbe  aotion  80/.  t4«.  11c/.,  and,  as  to  the  matters  in  difference,  that  there 
was  due  from  the  plaintiff  to  the  defendant  6/.,  and  directed  that  the  defendant  should  withia 
ten  days  pay  tbe  balance  to  tbe  plaintiff: — Hold,  that  neither  party  was  entitled  to  the  omu 
of  the  reference  and  award. 

An  order  was  obtained  by  the  plaintiff  for  a  reference  to  the  master  under  the  3d  aeetion  of  the 
Common  Law  Procedure  Act,  1854  (174  18  Viet  o.  125);  but  tbe  master  decHning  to  Cake 
it,  the  plaintiff  obtained  an  order  to  rescind  the  former  onler,  and  proceed  to  trial : — Held, 
that  the  plaintiff  was  not  entlUed  to  tbe  costs  of  these  proceeding  as  eoats  in  Che 


By  a  judge's  order,  bearing  date  the  5th  of  December  last,  this  cause 
and  all  matters  in  difference  between  the  parties  were  referred  to  two 
arbitrators,  and  to  such  persons  as  they  should  appoint,  in  case  they 
could  not  agree, — the  costs  of  the  cause  to  abide  the  event  of  the  action, 
and  the  costs  of  the  reference  and  award  to  abide  the  event  of  the  award. 

The  arbitrators,  on  the  19th  of  January  last,  made  their  award  as 
follows : — 

"  As  to  the  said  action,  we  find  all  the  issues  therein  joined  between 
the  said  parties  for  the  plaintiff;  and  we  further  find,  that  the  plaintiff 
in  such  action  was  and  is  entitled  to  recover  from  the  defendant  in  snch 
action  the  sum  of  801.  14«.  lid.  And,  as  to  the  matters  in  difference 
between  the  said  parties  other  than  those  in  the  said  action,  we  find  and 
award  that  there  was  and  is  due  and  owing  from  the  plaintiff  to  the 
defendant  the  sum  of  61 :  and,  further,  as  to  four  tierces  of  beef  and 
four  casks  of  pork  which  were  left  by  the  plaintiff  in  the  possession  of 
the  firm  of  F.  de  Sousa,  Canimiade  &  Co.,  of  Madras,  for  the  purpose 
of  being  sold,  we  find  and  award  that  they,  or  the  proceeds  which  may 


18  COMMON  BENCH.    (9  J.  SCOTT.)  691 


have  been,  or  hereafter  may  be,  derived  from  the  Bale  thereof,  were  and 
are  the  sole  property  of  the  defendant :  And,  lastly,  we  award,  order, 
and  direct  that  the  said  defendant  shall  *and  do  pay  to  the  plain-  r^^/^on 
tiff  the  sum  of  T-iL  14«.  lid.,  being  the  balance  after  deducting  ^ 
from  the  said  sum  of  802.  14«.  lid.  the  said  sum  of  GZ.,  within  ten  days 
from  the  date  of  this  our  award." 

On  the  taxation  of  the  plaintiff's  costs,  it  was  objected  on  the  part  of 
the  defendant,  that  the  award,  as  to  the  matters  in  difference  other  than 
thdse  in  the  action,  was  in  favour  of-  the  defendant,  according  to  the 
terms  of  the  award,  and  therefore  the  plaintiff  was  not  entitled  either  to 
costs  of  the  reference  or  costs  of  the  award.  On  the  part  of  the  plaintiff 
it  was  submitted,  that,  as  the  arbitrators,  after  adjusting  all  matters  and 
claims  referred  to  them,  had  awarded  an  asce)rtained  balance  to  be  paid 
to  the  plaintiff  by  the  defendant,  the  event  was  in  favour  of  the  plaintiff, 
and  he  was  therefore  entitled  to  the  costs  of  the  reference  and  award. 

The  master,  yielding  to  the  objection,  disallowed  the  plaintiff's  costs 
of  the  reference  and  award. 

Prior  to  the  order  of  the  5th  of  December  last,  the  plaintiff  had 
obtained  an  order  referring  the  cause  and  matters  to  the  master  under 
the  3d  section  of  the  Common  Law  Procedure  Act,  1854  (17  &  18  Vict. 
c.  125).  The  master,  however,  declining  the  reference,  the  plaintiff 
obtained  an  order  to  rescind  the  last-mentioned  order,  and  delivered 
notice  of  trial ;  and  ultimately  the  order  of  the  5th  of  December  was 
obtained  by  consent.  On  the  taxation  the  master  disallowed  the  plain- 
tiff all  the  costs  attending  the  abortive  reference. 

Lushj  in  Easter  Term  last,  on  the  part  of  the  plaintiff,  obtained  a  rule 
nisi  for  a  review  of  the  taxation.  He  submitted  that  the  '^  event  of  the 
award"  was  substantially  in  favour  of  the.  plaintiff,  and  therefore  the 
plaintiff  was  entitled  to  the  costs  of  the  reference  and  award;  and  that 
the  costs  of  the  abortive  reference  to  the  '^master  under  the  r^tf^qq 
statute  were  costs  in  the  cause,  and  ought  to  have  been  allowed  ^ 
accordingly. 

Maniitg  now  showed  cause. — The  event  of  the  award  being  partly  in 
favour  of  the  plaintiff  and  partly  in  favour  of  the  defendaut,  the  master 
very  properly  decided  that  neither  was  entitled  to  the  costs.  In  Yates 
V.  Knight,  2  N.  C.  277  (E.  C.  L.  R.  vol.  29),  2  Scott,  470  (E.  0. 
L.  R.  vol.  80),  by  a  judge's  order  a  cause  and  all  matters  in  dif- 
ference between  the  parties  were  referred  to  arbitration,  the  costs  of 
the  suit  and  of  the  reference  and  award  to  abide  the  event  of  the 
award.  The  arbitrator  by  his  award  directed  that  the  defendant 
should  by  a  given  day  deliver  to  the  plaintiff  certain  goods,  and  that 
the  plaintiff  should  on  or  before  a  certain  other  day  pay  a  certain 
sum  of  money  to  the  defendant ;  that,  upon  payment  of  the  sum  so 
awarded,  the  proceedings  in  the  action  should  cease ;  and  that  each  party 
should  execute  to  the  other  a  general  release :  and  it  was  held,  that  the 
award  was  sufficiently  final,  and  that  neither  party  was  entitled  to  costs. 
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Bosanquet,  J.,  said :  ^^  The  costs  being  directed  to  abide  the  event  of  the 
award,  and  the  event  being  partly  in  favour  of  the  plaintiff  and  partly 
in  favour  of  the  defendant,  no  costs  are  payable  on  either  side.*'  So,  in 
Boodle  V.  Davies,  8  Ad.  &  E.  200  (E.  C.  L.  R.  vol.  30),  4  N.  A;  M.  788, . 
it  was  held,  that,  where  a  cause  and  all  matters  in  difference  are  referred 
to  arbitration,  with  a  direction  that  the  costs  of  the  action,  reference, 
and  award  shall  abide  the  event  of  such  award,  and  be  paid  at  such  time 
as  the  arbitrator  shall  direct,  and  the  arbitrator  awards  some  things  in 
favour  of  each  party,  so  that  the  court  cannot  say  upon  the  whole  that 
the  award  is  in  favour  of  either,  no  order  can  be  made  as  to  any  part 
of  the  costs.  ^^  The  agreement  of  reference,"  says  Lord  Denman,  "  makes 
no  provision  for  costs  in  the  event  of  an  award  like  the  present.'*  [Jer- 
*fiQ4.1  ^^®'  ^*  ^' — ^  observe  the  rule  is  so  laid  down  in  ^Russell  on 

-'  Awards,  2d  edit.  p.  380.]  These  two  cases  were  cited  and 
approved  of  in  The  Matlock  Gas-Light  and  Coke  Company  v.  Peters,  2 
Jurist,  N.  S.  377 ;  and  it  is  manifest  that  they  lay  down  a  very  con- 
venient rule.  Then,  as  to  the  costs  occasioned  by  the  plaintiff's  abortive 
application  for  a  reference  to  the  master  under  the  3d  section  of  the 
Common  Law  Procedure  Act,  1854,  it  is  difficult  to  conceive  upon  what 
principle  he  can  claim  these.  Doe  d.  Davies  r.  Morgan,  4  M.  &  W.  lTl,t 
is  a  distinct  authority  that  he  is  not  entitled  to  them.  There  a  cause 
was  referred  before  trial,  and  an  arbitration  bond  entered  into,  bat 
which  could  not  be  made  a  rule  of  court,  and,  the  reference  proving 
abortive,  the  cause  was  afterwards  tried :  and  it  was  held  that  the  suc- 
cessful "party  was  not  entitled  to  the  costs  of  the  abortive  reference  as 
costs  in  the  cause. 

Lushy  in  support  of  his  rule. — The  plaintiff  is  entitled  to  the  whole 
costs  of  the  reference  and  award,  or  at  all  events  to  so  much  of  the  costs 
of  the  reference  and  award  as  relate  to  the  action.  The  parties  evidently 
contemplated  an  event  which  upon  the  balance  of  accounts  would  give 
the  one  a  larger  sum  than  the  other  was  entitled  to.  In  that  view,  the 
event  is  entirely  in  favour  of  the  plaintiff.  The  arbitrator  finds  80^.  14i. 
11(2.  due  to  the  plaintiff  in  the  action,  and  61.  to  be  due  to  the  defend- 
ant on  the  matters  in  difference ;  and  he  directs  the  balance,  74/.  14f. 
11(2.,  to  be  paid  by  the  defendant  to  the  plaintiff  within  ten  days.  How 
can  it  be  said  that  the  whole  result  is  not  in  favour  of  the  plaintiff?  If 
that  be  not  so,  the  plaintiff  at  all  events  is  entitled  to  a  portion  of  the 
costs.  [Jebvis,  C.  J. — It  may  be  reasonable;  but  the  practice  is 
against  you.]  The  cases,  it  is  submitted,  are  not  conclusive  on  that 
point.  In  Yates  t;.  Knight  and  Boodle  t^.  Davies,  the  court  could  not, 
♦fiQ^il  ^y  looking  at  the  award,  see  which  way  the  event  was  *decided. 

-'  There  is,  however,  no  ambiguity  here.  Then,  the  plaintiff  wis 
entitled  to  the  costs  of  the  reference  to  the  master :  though  abortive,  it 
was  a  step  in  the  progress  of  the  cause.  [Jbrvis,  C.  J. — Yon  clearly 
cannot  have  the  costs  of  that.] 
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Jervis,  G.  J. — It  seems  to  me  that  the  rule  as  extracted  in  Russell 
on  ATfards,  p.  880, — ^that,  ^^  where,  on  a  reference  of  a  cause  and  all 
matters  in  difference,  the  submission  provides  that  the  costs  of  the  cause 
and  of  the  reference  are  to  abide  the  event  of  the  award,  that,  as  a 
general  rule,  will  be  construed  to  mean  the  general  event  of  the  award, 
and  each  party  will  have  to  pay  his  own  costs,  unless  everything  be 
decided  in  favour  of  one  party," — is  the  correct  rule.  I  think  this  rule 
must  be  discharged,  but,  under  the  circumstances,  without  costs. 

Gbrsswbll,  J. — The  arbitrator  has  pronounced  two  distinct  decisions, 
-r-in  favour  of  the  plaintiff  so  far  as  the  action  is  concerned, — in  favour 
of  the  defendant  as  to  the  matters  in  differenoe.  Neither  party  ia 
entitled  to  the  costs  of  the  reference. 

The  rest  of  the  court  concurring, 

Rule  discharged,  without  costs. 


*BATTISHILL  v.  JOHN  REED  and  EDWARD  REED.    r*«QA 

Ma},  28.  t*^^^ 

The  enjoyment  of  an  euement  m  of  right,  for  twenty  (or  forty)  yeare  next  before  the  eommence' 
men!  of  the  Bait,  within  the  statnte  2  A  3  W.  i,  o.  71,  means  a  continuout  enjoyment  fu  of 
right,  for  twenty  (or  forty)  years  next  ht/ore  the  commencement  of  the  suit,  of  the  easement 
as  an  easement,  without  interruption  acquiesced  in  for  a  year :  and  such  right  is  defeated  by 
unity  of  possession  during  all  or  part  of  the  period  of  enjoyment,  though  such  unity  of  po8« 
session  has  its  inception  after  the  completion  of  the  twenty  (or  forty)  years. 

Therefore,  where  the  plaintiff  had  enjoyed  a  way  as  of  right,  and  without  interruption,  ft^m  1800 
to  1865,  when  the  action  was  brought: — Held,  that  his  claim  under  the  statute  was  defeated 
by  a  unity  of  possession  from  1843  to  1853. 

In  an  action  by  a  reTcrsioner  for  the  removal  of  the  eaves  from  his  house,  and  the  erection  of 
a  building  with  eaves  and  a  gutter  overhanging  his  wall, — evidence  of  diminution  of  the  sale 
able  value  of  the  plaintiff's  premises  in  consequence  of  the  nuissnce  was  rejected;  and,  it 
appearing  that  the  eost  of  replacing  the  tiles  which  had  been  removed  would  not  exceed  SOs., 
and  the  defendant  having  paid  40«.  into  court  on  account  thereof,  the  jury  were  directed  to 
find  for  the  defendant,  if  they  thought  the  sum  paid  in  was  sufficient  to  cover  the  actual 

'  damages  sustained  by  the  plaintiff : — 

Held;  that  the  evidence  tendered  was  properly  rejected,  and  the  direction  right,-7the  true  mea 
sure  of  damages  in  such  a  case  being,  not  the  diminution  in  the  saleable  value,  although  the 
nuisance  might  be  of  a  permanent  character,  but  such  damages  as  the  jury  might  think  suffi- 
cient to  compel  the  defendant  to  abate  the  nuisance. 

This  was  an  action  for  disturhance  of*  certain  alleged  rights  of  the 
plaintiff. 

The  declaration  stated,  that,  before  and  at  the  times  of  the  committing 
of  the  grievances  by  the  defendant  as  thereinafter  in  the  several  counts 
of  the  declaration  mentioned,  certain  persons  were  possessed  of  certain 
premises  consisting  of  a  messuage,  buildings,  and  land,  with  the  appur- 
tenances, situate,  &c.,  as  and  being  tenants  thereof  to  the  plaintiff,  the 
reversion  thereof  then  belonging  to  the  plaintiff;  and  for  his  first  count 
the  plaintiff  said,  that,  before  and  at  the  times  of  the  committing  the 
grievances  in  that  count  mentioned,  one  of  the  said  appurtenances  was 
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a  right  of  way  for  the  occupiers  of  the  said  premises  and  their  servants, 
on  foot  or  with  horses,  to  go,  return,  pass,  lEind  repass  from  and  out  of  a 
certain  gateway  in  the  said  premises,  unto,  into,  through,  over,  and 
along  certain  adjoining  land  in  the  said  county,  towards,  unto,  and  into 
a  certain  common  or  public  highway  there,  and  so  from  thence  back 
again  from  the  said  common  or  public  highway,  towards,  unto^  into, 
through,  and  along  the  said  adjoining  land,  unto  and  into  the  said  gate- 
way, *every  year,  and  at  all  times  of  the  year,  at  his  and  their 
free  will  and  pleasure;  yet  that  the  defendants,  well  knowing  the 
premises,  but  intending  to  injure  the  plaintiff  in  his  said  reversionary 
ii^terest,  and  to  deprive  him  of  the  benefit  of  the  said  way,  as  such 
appurtenance  as  aforesaid,  whilst  the  plaintiff  was  so  interested  as  afore- 
said, to  wit,  on  divers  days  before  the  commencement  of  the  suit,  wrong- 
fully and  unjustly  placed  and  erected  a  certain  gate  in  and  across  the  said 
way,  and  also  wrongfully  placed  divers  large  quantities  of  planks,  stones, 
wood,  and  timber  in  and  across  the  said  way,  near  to  the  said  gateway,  so 
as  to  prevent  egress  therefrom,  and  there  wrongfully  kept  and  continued 
the  said  gate,  planks,  stones,  wood,  and  timber  for  a  long  time,  by  which 
said  gate  the  enjoyment  of  the  said  right  of  way  was  during  all  that 
time  greatly  and  in  a  permanent  manner  rendered  less  convenient  and 
less  able  at  all  times  to  be  enjoyed  than  it  theretofore  had  been,  and 
by  which  said  planks,  stones,  wood,  and  timber  the, said  way  was  during 
all  that  time  and  in  a  permanent  manner  obstructed  and  stopped  up ; 
whereby  the  plaintiff  was  greatly  injured  in  his  said  reversionary  estate 
interest. 

And  for  a  second  count  the  plaintiff  said,  that,  before  and  at  the 
times  of  the  committing  of  the  grievances  in  that  count  mentioned,  an- 
other of  the  said  appurtenances  was  a  right  of  way  for  the  occupiers  of 
the  said  premises,  and  their  servants,  with  carts  and  carriages,  to  go, 
return,  pass,  and  repass  from  and  out  of  a  certain  gateway  in  the  said 
premises,  unto,  into,  through,  over,  and  along  certain  adjoining  land  in 
the  said  county,  towards,  unto,  and  into  a  certain  commou  or  public 
highway  there,  and  so  from  thence  back  again  from  the  said  common 
or  public  highway,  towards,  unto,  into,  through,  and  along  the  said 
adjoining  land,  unto  and  into  the  said  gateway,  every  year,  and  at  all 
times  of  the  year,  -at  his  and  their  free  will  and  pleasure ;  yet  that  the 
*fiQftl  d®f®^^3,nts,  well  knowing  *the  premises,  but  intending  to  injure 
-'  the  plaintiff  in  his  said  reversionary  interest,  and  to  deprive  him 
of  the  benefit  of  the  said  way  as  such  appurtenance  as  aforesaid,  whilst 
the  plaintiff  was  so  interested  as  aforesaid,  to  wit,  on  divers  days  before 
the  commencement  of  the  suit,  wrongfully  and  unjustly  placed  and 
erected  a  certain  gate  in  and  across  the  said  way,  &c.  (as  in  the  first 
count]. 

And  for  a  third  count  the  plaintiff  said,  that,  before  and  at  the  time 
of  the  committing  of  the  grievance  in  that  count  mentioned,  another  of 
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tbe  said  appurtenances  was  the  right  to  have  the  rain-water  that  might 
or  may  from  time  to  time  naturally  fall  on  a  certain  roof,  part  of  the 
said  premises,  drop  from  the  eaves  of  the  said  roof  upon  the  land  adjoin- 
ing the  said  premises,  and  to  have  the  said  eaves  project  over  the  said 
land :  yet  that  the  defendants,  further  intending  as  aforesaid,  wrong- 
fully and  in  a  permanent  manner  on  divers  days  removed  .the  said 
eaves,  and,  by  building  on  the  said  adjoining  land  close  to  and  higher 
than  the  said  roof,  prevented  the  said  roof  from  having  such  eaves  as 
aforesaid  projecting  over  the  said  land,  and  prevented  such  rain-water 
as  aforesaid  from  dropping  from  the  said  eaves  upon  the  said  land,  and 
penned  back  the  same  upon  the  said  roof;  whereby  the  plaintiff  was 
injured  in  his  said  reversionary  estate  and  interest. 

And  for  a  fourth  count  the  plaintiff  said  that  the  defendants,  further 
intending  as  aforesaid,  wrongfully  on  divers  days  pulled  down  certain 
eaves  which  were  parcel  of  the  said  premises,  and  wrongfully  built  on 
the  said  premises  part  of  a  certain  building  of  a  permanent  nature  con- 
stituting an  encroachment  on  the  said  premises,  whereby  the  plaintiff 
was  greatly  injured  in  his  said  reversionary  estate  and  interest. 

And  for  a  fifth  count  the  plaintiff  said  that  the  defendant,  further 
intending  as  aforesaid,  wrongfully  on  divers  days  erected  and  kept  a 
certain  building  with  the  *eaves  thereof  projecting  over  the  said  r^/»Qq 
premises  in  a  permanent  manner,  so  as  to  cause  the  rain-water  ^ 
from  time  to  time  falling  on  the  said  building  to  run  therefrom  and 
drop  on  the  said  premises,  whereby  the  plaintiff  was  injured  in  his  said 
reversionary  interest,  and  whereby  a  certain  wall,  parcel  of  the  said 
premises,  was  rotted  and  injured,  whereby  the  plaintiff  was  further 
injured  in  his  said  reversionary  estate  and  interest. 

And  for  a  sixth  count  the  plaintiff  said,  that  the  defendants,  further 
intending  as  aforesaid,  on  divers  days  wrongfully  placed  and  kept 
divers  great  quantities  of  earth,  stone,  and  rubbish  near  to  the  said 
premises,  so  as  to  raise  the  level  of  certain  land  near  to  the  said  pre- 
mises, and  to  cause  the  said  land  to  slope  down  to  the  said  premises, 
and  thereby  cause  the  rain-water  from  time  to  time  falling  on  the  said 
land  to  flow  down  towards,  against,  and  into  the  said  premises,  and  to 
wet  and  damage  the  same,  whereby  the  plaintiff  was  injured  in  his  said 
reversionary  estate.  • 

And  for  a  seventh  count  the  plaintiff  said,  that,  before  and  at  the 
times  of  the  committing  the  grievances  in  that  count  mentioned,  another 
of  the  said  appurtenances  was  a  right  of  way  for  the  occupiers  of  the 
said  premises,  and  their  servants,  to  go,  return,  pass,  and  repass  from 
and  out  of  a  certain  gateway  in  the  said  premises,  unto,  into,  through, 
over,  and  along  certain  land  unto  and  into  a  certain  public  footway 
communicating  with  divers  highways  called  the  Church  Path,  and  so 
back  again-  from  and  out  of  the  said  footway,  unto,  into,  through,  over, 
and  along  the  said  land,  unto  and  into  the  said  gateway :  yet  the  de- 
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fendants,  farther  contriying  as  aforesaid,  on  divers  dajs  wroDgfully  and 
in  a' permanent  manner  obstructed  the  said  footway,  and  the  said  waj 
to  the  said  footway,  and  prevented  them  from  being  used  as  such  foot- 
way and  way ;  whereby  the  use  of  the  said  appurtenance  as  a  mode  of 

*7001  P^'^^^g  ^^^™  ^^®  ^^^^  premises  to  *the  said  highways  was  entirely 
^  lost,  and  whereby  the  plaintiff  was  injured  in  his  said  reversionary 
estate  and  interest :  and  the  plaintiff  claimed  5002. 

The  defendant  Edward  Reed  pleaded, — first,  except  as  to  the  third, 
fourth,  and  fifth  counts  of  the  declaration,  not  guilty, — secondly,  as  to 
the  first  count,  that  the  persons  in  that  count  referred  to  were  not,  nor 
was  any  of  them,  at  the  times  or  any  of  them  of  the  committing  of  the 
grievances  in  that  count  mentioned,  or  any  of  diem,  possessed  of  the 
supposed  right  of  way  in  that  count  mentioned,  as  therein  alleged, — 
thirdly,  a  similar  plea  as  to  the  second  count, — fourthly,  a  similar  plea 
as  to  the  seventh  count, — fifthly,  as  to  so  much  of  the  fourth  count  as 
alleged  that  the  defendant  wrongfully  built  on  the  premises  therein 
mentioned  part  of  a  certain  building  of  a  permanent  nature,  constitutrog 
an  encroachment  on  the  said  premises,  and  as  to  the  fifth  count,  pay- 
ment into  court  of  40«., — sixthly,  as  to  the  third  count,  and  as  to  so 
much  of  the  fourth  count  as  alleged  that  the  defendant  pulled  down 
certain  eaves  which  were  parcel  of  the* said  premises,  payment  into 
court  of  40«. 

The  plaintiff  joined  issue  on  th^  first  four  pleas  of  the  defendant 
Edward  Reed,  and  as  to  the  fifth  and  sixth  pleas,  respectively,  replied 
that  the  said  sum  of  40«.  so  paid  into  court  as  in  the  respective  pleas 
mentioned,  was  not  enough  to  satisfy  the  claim  of  the  •  plaintiff  in 
respect  of  the  causes  of  action  in  the  respective  pleas  pleaded  to. 
Joinder. 

The  defendant  John  Reed  pleaded  not  guilty ;  and  as  to  him  a  nolle 
prosequi  was  entered. 

The  cause  was  tried  before  Crowder,  J.,  at  the  last  Assises  at  Exeter. 
The  plaintiff  proved  an  uninterrupted  user  of  the  way,  the  interrup- 
tion of  which  was  complained  of  in  the  first,  second,  and  seventh 

*70n  ^^*^*^'  ^^^™  *^®  y®*^  ^^^^  ^  1855,  when  the  writ  issued.  But 
^  *it  appeared,  that,  during  ten  years  of  that  time,  viz.,  from  1843 
to  1853,  the  ssftne  tenant  had  been  in  possession  of  both  premises. 

On  the  part  of  the  defendant  it  was  submitted,  that  the  fact  of  there 
having  been  unity  of  possession  during  part  of  the  time,  prevented  the 
application  of  the  statute  2  &  3  W.  4,  c.  71. 

The  learned  judge  adopted  that  view,  and  ruled  accordingly. 

As  to  the  other  counts,  the  evidence  showed  that  the  defendant  had 
built  up  at  the  extremity  of  his  land,  adjoining  the  plaintiff's  premises, 
an  erection  higher  than  the  plaintiff's ;  and  that  he  had  removed  the 
tiles  which  formed  the  plaintiff's  projecting  eaves,  and  had  placed  hiB 
own  eaves  so  as  to  overhang  the  plaintiff's  premises,  with  a  zinc  gutter 
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to  intercept  the  drip.  .  It  was  proved  that  the  tiles  so  removed  might 
have  been  replaced  at  a  cost  of  about  30«.  The  only  question  upon 
that  was,  whether  enough  had  been  paid  into  court  to  cover  the  actual 
damage, — ^the  learned  judge  having  refused  to  allow  the  plaintiff  to  go 
into  evidence  to  show  a  deterioration  in  the  saleable  value  of  the 
premises. 

The  jury  found  that  the  sum  paid  in  was  sufficient,  and  accordingly 
returned  a  verdict  for  the  defendant. 

Colliery  in  Easter  Term,  moved  for  a  new  trial  on  the  ground  of 
misdirection. — The  first  question  turns  upon  the  construction  of  the 
2d  and  4th  sections  of  the  prescription  act,  2  &  3  W.  4,  c.  71.  The 
2d  section  enacts  <<  that  no  claim  which  may  be  lawfully  made  at  the 
common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other 
easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed 
or  derived  upon,  over,  or  from  any  land  or  water  of  our  said  lord  the 
King,  his  heirs  or  successors,  or  being  parcel  of  the  Duchy  of  Lan- 
caster or  of  the  Duchy  of  Cornwall,  or  *being  the  property  of  r^^rrr^n 
any  ecclesiastical  or  lay  person,  or  body  corporate,  when  such  *- 
way  or  other  matter  as  herein  last  b^ore  mentioned  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto  without  interrup-^ 
tion  for  the  full  period  of  twenty  years^  shall  be  defeated  or  destroyed 
by  showing  only  that  such  way  or  other  matter  was  first  enjoyed  at 
any  time  prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  flow 
liable  to  be  defeated ;  and,  where  such  way  or  other  matter  as  herein 
last  before  mentioned  shall  have  been  so  enjoyed  as  aforesaid  for  the 
full  period  of  forty  years,  the  right  thereto  shall  be  deemed  absolute 
and  indefeasibley  unless  it  shall  appea):  that  the  same  was  enjoyed  by 
Bome  consent  or  sfgreement  expressly  given  or  made  for  that  purpose 
by  deed  or  writing."  Aijd  the  4th  section  enacts  "that  each  of  the 
respective  periods  of  years  hereinbefore  mentioned  shall  be  deemed 
and  taken  to  be  the  period  next  before  some  suit  or  action  wherein 
the  claim  or  matter  to  which  such  period  may  relate  shall  have  been 
or  shall  be  brought  into  question,  and  that  no  act  or  other  matter 
'shall  be  deemed  to  be  an  interruption,  within  the  meaning  of  this 
statute,  unless  the  •  same  shall  have  been  or  shall  be  submitted  to  or 
acquiesced  m  for  one  year  after  the  party  interrupted  shall  have  had 
or  shall  have  notice  thereof  and  of  the  person  making  or  authorizing 
the  same  to  be  made."  [Cresswell,  J. — The  plaintiff  was  bound  to 
make  out  a  forty  years*^  user,  and  to  show  that  it  was  an  user  as  of  right. 
The  question  is  whether  an  user  by  a  tenant,  who  could  not  be  interrupted, 
is  an  user  as  of  right."]  Lowe  v.  Carpenter,  6  Exch.  825, f — where  it  was 
held,  that  pleas  of  twenty  and  forty  years'  user  respectively  under  this  act, 
are  not  supported  by  proof  of  user  for  forty  years  and  upwards  before  the 
commencement  of  the  action  to  within  fourteen  months  of  it;  and  that « 
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*70^1  *^™^  *^^  ^^  ^^^^^  most  be  shown  to  have  been  exercised  in  the 
-*  year  in  which  the  action  is  brought, — seems  at  first  sight  advene 
to  the  plaintiff:  hot  here  there  had  been  no  cesser  of  the  enjoy  meat 
down  to  the  time  of  bringing  the  action.  Alderson,  B^  there  saya, — 
"  Parker  v.  Mitchell,  11  Ad.  k  E.  788  (E.  C.  L.  R.  vol.  39),  8  P.  4  D. 
655,  decides  that  enjoyment  daring  the  last  year  is  material ;  and  Bailey 
r.  Appleyard,  8  Ad.  k  E.  161  (E.  C.  L.  R.  vol.  35),  3  N.  &  P.  257,(a) 
decides  that  the  enjoyment  must  be  during  the  first  year ;  and  Carr  v, 
Foster,  3  Q.  B.  581  (E.  G.  L.  R.  vol.  43),  2  Gale  k  D.  753,  aeems  to 
intimate  that  the  intermediate  tlDfe  is  not  so  material.  Whether  that 
distinction  be  sound  or  not,  it  appears  to  me  to  be  a  very  convenieDt 
one ;  for,  one  or  two  witnesses  might  be  sufficient  to  prove  the  enjoy- 
ment at  the  commencement  and  expiration  of  the  term,  whereas  it  might 
require  forty  whnesses  to  prove  the  exercise  of  the  enjoyment  during 
the  whole  of  the  intermediate  time."  Here,  the  plaintiff  proved  the 
enjoyment  during  the  first  and  last  years.  [Cbowdbr,  J. — I  ruled  in 
conformity  with  Onley  v,  Gardiner,  4  M.  &  W.  496,t  where  the  Court 
of  Exchequer  held  that  the  enjoyment  of  an  easement  as  of  right  for 
twenty  years  next  before  the  commencement  of  the  suit,  means  a  can 
tinuous  enjoyment  as  of  right,  for  the  twenty  years  next  before  the 
commencement  of  the  suit,  of  the  easement  om  an  easement,  without 
interruption  acquiesced  in  for  a  year ;  and  therefore  it  is  defeated  by 
unity  of  possession  during  all  or  part  of  the  twenty  years.]  It  is  con- 
ceded that  the  period  during  which  there  was  unity  of  possession  is  not 
to  be  taken  into  consideration.  Here  there  was  an  user  of  forty  years 
prior  to  the  year  1843,  when  the  unity  of  possession  began.  There  is 
no  case  precisely  in  point :  but  it  is  submitted  that  there  has  been  sub- 
stantially such  an  user  as  to  satisfy  the  statute.(()  Then,  as  to  the 
*7ft4.l  *^^™^^*''^  ^f  ^^®  eaves.  The  evidence  showed  a  permanent  injury 
-'  to  the  premises,  beyond  the  actual  present  damage:  and  the 
plaintiff  ought  to  have  been  allowed  to  give  evidence  to  show  that  the 
saleable  value  of  the  premises  had  been  materially  affected  bj  the 
wrongful  act  of  the  defendant.  [Crowdbr,  J. — Is  it  not  usual  in  these 
cases  to  take  a  verdict  for  nominal  damages  in  the  first  instance?  Non 
constat  that  the  nuisance  will  be  continued.]  No  doubt  it  is  usnal  to, 
take  a  verdict  for  nominal  damages  in  the  first  instance.  But  there  is 
no  rule  of  law  which  imperativelv  restricts  the  plaintiff  to  nominal 
damages.  In  Jesser  v.  Gifford,  4  ]Durr.  2141,  which  was  an  action  for 
erecting  a  wall  whereby  the  plaintiff's  lights  were  obstructed,  the  deda* 
ration  contained  two  counts,  in  the  second  of  which  the  plaintiff  counted 
as  the  reversioner ;  and,  a  verdict  having  been  given  for  the  plaintifl^ 
with  general  damages,  it  was  moved  in  arrest  of  judgment  that  the 
action  would  not  lie  by  a  reversioner,  it  being  only  an  injury  to  the  per* 

(a)  See  a  note  on  that  case  inserted  a«  an  addendam  in  11  Ad.  h  B. 

(6)  See  Payne  v.  Shadden,  I  M.  A  Rob.  382,  Oarr  o.  Foster,  8  Q.  B.  581  (S.  C.  L.  B.  roL  43), 
3  Gale  k  D.  753,  and  Ward  o.  Ward,  7  Bxeh.  9XA.\ 
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Bon  in  possession.  Bat  Aston,  J.,  said,  *^  he  had  looked  into  it,  and 
had  foand  a  case  S.  P.  with  the  present;  and  accordingly  cited  Tomlin- 
Bon  t^.  Brown,  as  of  H.  28  6.  2,  but  it  was  determined  in  Easter  Term, 
1755.(a)  It  was  an  action  brought  by  the  owner  of  the  inheritance  for 
a  nuisance  in  obstructing  lights  and  breaking  his  walL  A  general  ver- 
dict for  the  plaintiff.  Mr.  Norton,  in  arrest  of  judgment,  objected  that 
a  temporary  nuisance  cannot  be  an  injury  to  the  inheritance:  it  may  be 
abated  before  the  estate  comes  into  possession :  and  he  cited  Some  t^. 
Barwish,  Cro.  Jac.  231 ;  and  observed,  that,  if  this  would  hold,  the 
defendant  would  be  liable  to  a  double  action,-— one  by  the  possessor  of 
the  estate,  the  other  by  the  reversioner.  Mr.  Crowie  showed  cause  on 
behalf  of  the  plaintiff,  and  insisted  that  it  was  a  damage  ^done  r^irnr 
to  the  inheritance :  if  the  reversioner  wanted  to  seU  the  reversum,  *- 
this  obstruction  would  certainly  lessen  the  value  of  it,  The  court  were 
of  opinion  that  an  action  might  be  brought  by  one  in  respect  of  his 
possession,  and  by  the  other  in  respect  of  his  inheritance,  for  the  injury^ 
done  to  the  value  of  it.'*  And  the  rule  was  discharged.  [Jervis,  G. 
J. — That  does  not  mean  that  he  is  to  recover  to  the  amount  of  the 
injury.]  In  the  notes  to  Pomfret  v.  Bicroft,  1  Wms.  Saund.  822  e,  it 
is  said,  that  '^  the  question  in  all  these  oases  seems  to  be,  whether  the 
injury  complained  of  is  not  a  damage  to  the  inheritance  as  well  as  to 
the  lessee,  so  that,  if  the  reversioner  wanted  to  sell  the  reversion,  the 
injury  would  lessen  the  value  of  it."  [Jbrvis,  C.  J. — That  has  refer- 
ence to  the  foundation  of  the  action,  not  the  measure  of  damages. 
Obowder,  J. — Do  you  find  any  case  where  substantial  damages  have 
been  recovered  under  similar  circumstances,  in  an  action  by  the  rever- 
sioner ?]    None  precisely  in  point. 

Jervis,  G.  J. — The  rule  may  go  upon  the  last  point :  but  not  as  to 
the  other.  The  statute  contemplates  a  eofUinuous  enjoyment  of  the 
easement  claimed,  as  of  right,  for  twenty  (or  forty)  years  next  before 
the  commencement  of  the  suit,  without  interruption  acquiesced  in  for  a 
year.  In  the  present  case,  there  was  an  interval  of  |en  years,  when 
there  was  no  user  at  all.  In  computing  the  period,  that  interval  cannot 
be  cut  out.  In  other  parts  of  the  statute  provision  is  made  for  the  ex- 
clusion of  certain  periods  from  the  computation :  but,  under  ss.  2  and  4, 
the  user  must  be  continuous  and  ending  n^xt  before  the  commencement 
of  the  action  or  suit.(&) 

*Grrsswell,  J. — The  statute  requires  a  forty  years'  contiauoufl  rn^jru* 
user,  and  forty  years  next  before  the  commencement  of  the  suit.  ^ 
Here  there  was  an  interval  during  the  forty  years  next  before  the  com- 
mencement of  the  action  when  there  was  no  user  as  of  right.  On  the 
first  point,  therefore,  there  will  be  no  rule.  As  to  the  other  point,  how- 
Co)  Tbomlinmn  o.  RrowD,  Sajer,  216. 

(h)  6e«  The  Moomoath  Canal  Companj  v.  Harford,  1  0.  M.  A  R.  614>  631|t  0  Tynrh.  68,  85 ; 
Riehardt  o.  F17,  7  A<L  A  B.  098  (B.  C.  L.  R.  toI.  84),  8  N.  A  P.  87. 

VOL.  xvin. — 80 
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ever,  as  it  is  involved  in  a  little  difficulty,  I  agree  with  my  Lord  that 
there  should  be  a  rule. 

A  rule  nisi  having  accordingly  been  granted,(a) 

Kinglakey  Serjt.,  and  Kingdon  now  showed  cause! — The  facts  are 
shortly  these : — The  plaintiff  being  possessed  of  a  messuage,  the  wall  of 
which  was  built  at  the  extremity  of  his  land,  with  a  tiled  roof  having 
eaves  projecting  over  the  adjoining  land  of  the  defendant,  and  having 
acquired  an  easement  of  drip  thereon,  the  defendant  erected  a  building 
close  to  the  plaintiff's  wall  and  higher  than  his  messuage,  and  in#so 
doing  necessarily  removed  the  plaintiff's  projecting  eaves,  and  con- 
structed his  own  roof  with  eaves  overhanging  the  plaintiff's  roof,  but 
with  a  zinc  gutter  for  the  purpose  of  intercepting  the  flow  of  rain-water 
therefrom.  At  the  trial  the  plaintiff  offered  evidence  of  permanent 
damage  from  this  act  of  the  defendant's,  in  the  diminution  thereby  of 
the  saleable  value  of  the  plaintiff's  messuage.  This  evidence  wag, 
objected  to  on  the  part  of  the  defendant,  inasmuch  as  the  plaintiff's 
claim  must  be  confined  to  damages  sustained  down  to  the  time  of  the 
♦TO'*!  *^™™^'^cement  of  the  action.  The  learned  judge,  yielding  to 
-'  the  objection,  rejected  the  evidence,  but  allowed  the  plaintiff  tc 
prove  what  would  be  the  cost  of  replacing  the  eaves  removed ;  and  his 
witnesses  estimated  it  at  80s.  The  ground  upon  which.it  is  held,  that, 
in  an  action  on  the  case  for  a  nuisance,  the  plaintiff  cannot  recover  for 
damage  sustained  subsequent  to  the  bringing  of  the  action,  is,  that  the 
continuance  of  the  nuisance  is  a  fresh  cause  of  action :  Holmes  v.  Wil- 
son, 10  Ad.  &  E.  608  (E.  C.  L.  R.  vol  87) ;  Thompson  v.  Gibson,  7  M. 
&  W.  456  ;t  notes  to  Scott  v.  Shepherd  (2  W.  Bl.  892),  2  Smith's 
Leading  Cases,  217,  where  it  is  said,  that  ^'  the  continuance  of  a  tres- 
pass, though  without  fresh  violence,  is  a  new  trespass :  thus,  if  a  log 
were  thrown  upon  A.'s  land,  so  as  to  be  a  trespass  to  the  realty,  he 
might,  after  having  recovered  damages  in  trespass  for  placing  it  there, 
sue  in  trespass  again  for  its  continuance  (citing  Holmes  v.  Wilson  and 
Thompson  v.  Gibson) ;  for,  there  is  a  legal  obligation  upon  the  wrong- 
doer to  discontinue  a  trespass  or  remove  a  nuisance ;  though  there  is  no 
such  obligation  upon  a  trespasser  to  replace  what  he  has  destroyed, 
.albeit  he  is  liable  in  one  action  of  trespass  to  compensate  in  damages  the 
loss  which  he  has  occasioned:  Clegg  v.  Dearden,  12  Q.  B.  576  (E.  C. 
L.  R.  vol.  64)."  [Williams,  J. — Where  the  action  is  for  a  nuisance  in 
the  defendant's  own  land,  he  may  always  discontinue  it :  but,  where  it 
is  for  a  trespass,  in  respect  of  an  act  done  in  the  plaintiff's  land,  he 
cannot  enter  to  remove  it  without  committing  another  trespass.]  In 
Fay  tf.  Prentice,  1  C.  B.  828  (E.  C.  L.  R.  vol.  50),  the  plaintiff  recovered 
40«.  in  an  action  on  the  case  for  the  erection  by  the  defendant  of  a  cor- 

(a)  "  To  show  caase  why  the  verdict  should  not  he  set  aside,  and  a  new  trial  had,  on  the  ground 
of  the  misdireetioB  of  the  Judge  presiding  at  the  trial,  with  reepeot  to  the  measure  of  damages  to 
the  plaintiff's  reversion  from  the  aots  of  the  defendant  as  in  the  third,  fourth,  and  fifth  counts  nf 
the  declaration  mentioned,  and  his  rejecting  evidence  applicable  to  the  same,  tendered  hj  tfas 
plainUff." 
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nice  projecting  over  the  land  of  the  plaintiiF.  [Jbrvis,  C.  J. — The  rule 
suggested  in  Holmes  t^.  Wilson  and  Thompson  v.  Gibson,  is  adopted  by 
Professor  Sed^ick, — see  Sedgwick  on  Damages,  2d  edit.  p.  144,  -where 
it  is  said, — "  Every  continuance  of  a  nuisance  is  held  to  be  a  fresh  one, 
and  therefore  a  fresh  *action  will  lie.(a)  *And,'  says  Black-  r;^»TnQ 
8tone,(5)  speaking  of  the  same  subject,  *  very  exemplary  damages  *- 
will  probably  be  given,  if,  after  one  verdict  against  him,  the  defendant 
has  the  hardiness  to  continue  it.'(c)  On  this  ground,  that  suit  can  be 
brought  toties  quoties,  it  has  been  decided,  that,  in  an  action  on  the  case 
for  a  nuisance,  damages  sustained  subsequent  to  the  bringing  of  the 
action  are  not  recoverable.(d)  In  regard  to  permanent  or  continuing 
nuisances,  it  has  been  questioned  how  far  the  defendant  is  liable  after 
he  has  parted  with  the  possession  of  or  the  title  to  the  premises.  As  a 
general  rule,  the  erector  of  the  nuisance  is  answerable  for  the  continu- 
ance of  it,  not  only  where  he  ha3  demised  the  property  with  the  nuisance 
on  it,  reserving  rent,  but  where  the  erection  was  made  on  the  land  of 
Huother,  and  though  he  has  no  right  to  enter  for  the  purpose  of  remov- 
ing it,"(e)  Williams,  J.,  referred  to  Bowyer  v.  Cook,  *4  C.  B.  r-i^^rxa 
236  (E.  C.  L.  R.  vol.  56).  In  trespass  for  placing  stumps  and  '- 
stakes  on  the  plaintiff's  land,  the  defendant  paid  into  court  40^.,  which 
the  plaintiiF  took  out  in  satisfaction  of  that  trespass :  the  plaintiff  after- 
wards gave  the  defendant  notice,  that,  unless  he  removed  the  stumps 
and  stakes,  a^  further  action  would  be  brought  against  him :  and  it  was 
held  that  the  leaving  the  stumps  and  stakes  on  the  land  was  a  new  tres- 
pass.] In  the  notes  to  Hambleton  v.  Veere,  2  Wms.  Saund.  169, 171  <?, 
it  is  said,  that,  ^^  in  trespass,  and  in  tort,  new  actions  may  be  brought 
as  often  as  new  injuries  and  wrongs  are  repeated ;  and  therefore  damages 
shall  be  assessed  only  up  to  the  time  of  the  wrong  complained  of." 
In  giving  the  judgment  of  the  court  in  Clegg  v.  Dearden,  Lord  Denman 
says :  '^  By  the  custom,  the  defendant  was  entitled  to  excavate  to  the 

(a)  3  Bl.  Com.  220  ;  Yedder  v.  Vedder,  1  Denio  (AmericaD),  257 ;  Delaware  and  Raritan  Canal 
Company  v. Wright,  1  Zabriskie  (American),  469. 

(6)  3  BL  Com.  oh.  13. 

(e)  "  If  a  party  against  whom  a  yerdiot  in  an  action  of  this  kind  has  been  reoovered  does  not 
abate  the  nuisance,  another  action  may  be  brought  for  continuing  the  nuisance,  in  which  the 
jnry.  will  be  directed  to  give  large  damages," — Wheaton's  Selwyn's  Nisi  Prias,  Vol.  II. 
p.  1J41. 

(d)  Duncan  v.  Markley,  1  Harper  (American),  276;  Blount  v,  M'Cormiok,  3  Denio  (American), 
283;  Thayer  v.  Brooks,  17  Ohio  (American),  489. 

(e)  Rose  well  r.  Prior,  12  Mod.  635, 1  Ld.  Raym.  713,  2  Salk.  460;  Thompson  v.  Gibson,  7  M. 
4  W.  456;-f-  Holmes  v.  Wilson,  10  Ad.  A  E.  503  (E.  C.  L.  R.  vol.  87 ;  Staple  «.  Spring,  10  Mafff. 
(Americnn),  74;  Fish  v.  Dodge,  4  Denio  (American),  411.  But,  though  there  is  a  legal  obligation 
to  discontinae  a  trespass  or  remove  a  nni^nnce,  no  such  obligation  lies  on  a  trespassbr  to  replace 
what  he  has  pnlled  down  or  destroyed  upon  the  land  of  another,  though  he  is  liable  in  trespas^s 
to  compensate  lo  damages  for  the  loss  sustained.  Therefore,  where  the  owner  of  a  coal-mine 
excavated  a«  far  as  the  boundary,  and  continued  the  excavation  wrongfully  into  the  neighbouring 
mine,  leaving  an  aperture  in  the  coal  of  that  mine,  thmngh  which  water  passed  and  did  damage, 
—held,  that,  though  the  party  excavating  was  liable  in  trespass  for  breaking  into  the  neigh- 
bouring mine,  he  was  not  liable  in  case  for  omitting  to  close  up  the  aparture  on  his  neighbour's 
•oil,  thoagh  continuing  damage  resulted :  Clegg  v.  Dearden,  12  Q.  B.  576  (E.  C.  L.  R.  vol.  64). 
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boundary  of  his  mine,  without  leaving  anj  barrier :  and  the  canae  of 
action,  therefore,  is,  the  not  filling  up  the  excavation  inade  by  him  oa 
the  plaintiffs'  side  of  the  boundary,  and  within  their  mine.  It  is  not,  as 
in  the  case  of  Holmes  v.  Wilson,  a  continuing  of  something  wrongfuDj 
placed  by  the  defendant  upon  the  premises  of  the  plaintiffs ;  nor  is  it  a 
continuing  of  something  placed  upon  the  land  of  a  third  person  to  tk 
nuisance  of  the  plaintiffs,  as  in  the  case  of  Thompson  v.  Gibson.  Tkere 
is  a  legal  obligation  to  discontinue  a  trespass  or  remove  a  nuisance ;  but 
no  such  obligation  upon  a  trespasser  to  replace  what  he  has  pulled  do«ii 
or  destroyed  upon  the  land  of  another,  though  he  is  liable  in  au  sctioa 
^p.^..^  of  trespass  to  compensate  in  damages  for  *the  loss  sustained. 
The  defendant,  having  made  an  excavation  and  aperture  in  the 
plaintifis'  land,  was  liable  to  an  action  of  ti^espass :  but  no  cause  of 
action  arises  from  his  omitting  to  re-enter  the  plaintiffs*  land  and  fill  vp 
the  excavation ;  such  an  omission  is  neither  a  continuation  of  a  trespass 
nor  of  a  nuisance;  nor  is  it  the  breach  of  any  legal  duty."  The  dis- 
tinction there  pointed  out  between  the  legal  obligation  to  discontmae  a 
trespass  or  remove  a  nuisance  on  a  person's  own  land  and  on  the  laad 
of  another,  is  recognised  by  Parke,  B.,  in  Nicklin  v.  Williams,  10  Exeh. 
259,  266.t 

The  court  called  upon-— 

Collier  and  Kctnlake  to  support  the  rule. — ^The  evidence  tendered  was 
improperly  rejected,  and  the  direction  wrong.  Though  the  {^utiff's 
eaves  might  have  been  restored  for  SOt.  if  the  adjoining  building  had 
not  been  erected,  no  such  restoration  .could  take  place  so  long  as  the 
building  remained.  The  plaintiff  therefore  sustaiiied  a  permanent 
injury,  in  being  prevented  from  raising  his  house  if  so  minded,  as  well 
as  from  the  circumstance  of  its  market  value  being  diminished  by  the 
defendant's  act.  [Jbrvis,  G.  J. — The  rule  was  granted  only  upon  tiie 
question  whether  my  Brother  Growder  was  right  in  excluding  evidesee 
of  the  diminution  of  the  saleable  value  of  the  plaintiff's  premises.  Sop- 
pose  I  improvidently  build  a.  wall  against  your  ancient  window,  and  yot 
bring  an  action  for  that  injury  to  your  reversion,  and  recover  substan- 
tial damages ;  and  suppose  you  sell  your  reversion  the  next  day,  and 
your  vendee  brings  another  action,  what  answer  should  I  have  I  Accord- 
ing to  your  argument,  I  might  be  compelled  to  pull  down  my  wall, 
though  I  had  compensated  you  to  the  full  extent  of  the  deterioration  of 
your  premises.  Grbsswell,  J. — Is  an  action  for  slander  of  title  main- 
tainable, where  there  has  been  no  attempt  to  sell,  and  no  actual  damage 
*7iii  ^sus^&'i^^^l ?]  I^  ^^^^  species  of  action,  there  must  be  malice  in 
-I  the  defendant,  and  injury  to  the  plaintiff.  In  the  notes  to  Pod- 
fret  V.  Ricrofl,  1  Wms.  Saund.  322  d,  822  e,  it  is  said :  "  In  many  cmcs 
the  reversioner  may  bring  an  action  as  well  as  the  tenant.  As  in  Jesser 
tf.  Gifford,  4  Burr.  2141,  an  action  by  the  reversioner,  for  ereeting  • 
wall,  whereby  his  light  was  obstructed,  was  held  maintainable.    H^ 
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question  in  all  cases  of  this  kind  seems  to  be,  whether  the  injury  com- 
plained of  is  not  a  damage  to  the  inheritance  as  well  as  to  the  lessee  < 
so 'that,  if  the  reversioner  wanted  to  sell  the  reversion,  the  injury  would 
lessen  the  value  of  it.  Queen's  College  v.  Hallett,  14  East,  489.  And 
it  must  be  expressly  stated  in  the  declaration,  or'  appear  by  necessary 
inference,  that  the  thing  complained  of  is  of  a  permanent  nature  inju- 
rious to  the  reversion :  Jackson  v.  Pesked,  1  M.  &  Selw.  234.  A  simple 
trespass,  even  accompanied  by  a  claim  of  right  (as,  an  entry  on  land 
made  in  exercise  of  an  alleged  right  of  way),  is  not  sufficient  to  main- 
tain such  an  action:  Baxter  v.  Taylor,  4  M.  &  Ad.  72  (£.  G.  L.  R.  vol. 
24),  1  N.  &  M.  11.  Nor  the  mere  obstruction  of  a  way  belonging  to 
the  estate :  Hopwood  v.  Schofield,  2  M.  &  Rob.  34 :  though  it  might  be 
otherwise  if  such  obstruction  operated  as  a  denial  of  the  right :  for,  it 
has  been  held  that  a  reversioner  may  maintain  an  action  for  a  nuisance 
which  produces  no  present  injury  to  his  reversion  beyond  that  to  the 
right,  and  which  may  be  r^noved  before  the  reversion  comes  into  pos- 
session ;  as  in  the  instance  above  put  of  obstructing  an  ancient  window. 
See  also  Bower  v.  Hill,  1  N.  G.  549  (E.  G.  L.  R.  vol.  27),  1  Scott,  526  ; 
Shadwell  v.  Hutchinson,  M.  &  M.  850  (E.  G.  L.  R.  vol.  22).  So,  he 
may  bring  a  fresh  action,  and  recover  substantial  damages  if  the  nui- 
sance be  continued :  Shadwell  v.  Hutchinson,  2  B.  &  Ad.  97  (E.  G.  L. 
R.  vol.  22).  And  it  has  been  laid  down,  that  the  removal  of  any  por- 
tion of  the  soil  must,  in  general,  be  esteemed  such  an  injury,  because  it 
tends  to  alter  the  evidence  of  "^title:  Alston  v.  Scales,  9  Bingh.  r^^i^iQ 
8  (E.  G.  L.  R.  vol.  28),  2  Moore  &  Scott,  6  (E.  G.  L.  R.  vol.  28).  •■ 
Building  a  roof  with  eaves  which  discharge  rain-water  by  a  spout  into 
adjoining  premises,  is  an  injury  for  which  the  reversioner  may  sue,  if 
the  jury  think  there  is  a  damage  to  the  reverBion  :  'Tucker  v.  Newman, 
11  Ad.  &  E.  40  (E.  G.  L.  R.  vol.  89),  8  P.  &;  D.  14."  If,  as  is  put  in 
Tomlinson  v.  Brown,  and  adopted  by  the  court  in  Jesser  v.  Gifford,  4 
Burr.  2141,  *^  the  reversioner  wanted  to  sell  the  reversion,  this  obstruc- 
tion would  certainly  lessen  the  value  of  it."  [Williams,  J. — If  the 
obstruction  were  continued.  Jervis,  G.  J. — The  question  in  Jesser  v. 
Gifford  was,  whether  the  action  would  lie  at  the  suit  of  the  reversioner. 
Blackstone  says, — 3  Gomm.  220,—**  very  exemplary  damages  will  pro- 
bably be  given,  if,  after  one  verdict  against  him,  the  defendant  has  the 
hardiness  to  continue  the  nuisance."]  If  substantial  damages  may  be 
recovered  in  the  second  action,  it  is  difficult  to  see  upon  what  principle 
they  may  not  in  the  first.  [Gresswell,  J. — ^If  the  jury  choose  to  give 
substantial  damages  even  in  the  first  action,  I  apprehend  there  is  nothing 
to  prevent  them  from  so  doing.  But  here  you  are  insisting  upon  a 
forticular  mode  of  estimating  the  damageSy  on  a  supposition  that  you 
are  entitled  to  the  difference  between  the  saleable  value  of  the  premises 
in  their  former  and  in  their  present  state.]  Is  not  the  reversioner  to 
recover  the  damage  actually  inflicted  on  him  by  the  wrongdoer,  whether 
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it  be  by  an  act  done  on  his  own  land  or  on  mine  ?  In  Holmes  r.  Wilson 
the  plaintiff  only  recovered  nominal  damages  in  the  second  action.  Bat, 
in  Shadwell  v.  Hutchinson,  the  nuisance  being  continued,  the  jury  gave 
the  plaintiff  1002.  in  the  second  action,  which  was  a  full  compensatioo  for 
the  obstruction  of  his  light.(a)  [Williams,  J. — Suppose  a  third  aetioa 
*'"1^1  ^^^^g^^>  *after  substantial  damages  recovered  in  the  second,  what 
-'  damages  would  the  plaintiff  have?]  Nommal,  of  course.  [Jebvis, 
C.  J. — The  defendant  ought  in  such  case  to  be  able  to  plead  judgment 
recovered.]  In  Hosking  v.  Phillips,  8  Ezch.  168,t  in  case  for  injury  to 
the  plaintiff's  reversionary  interest,  by  pulling  down  a  messuage  m  tbe 
occupation  of  the  plaintiff's  tenant,  it  was  held  that  the  proper  mode 
of  estimating  the  damages  was,  ^'  by  how  much  less  the  premises  wonld 
sell  for  in  consequence  of  the  wrongful  act  of  the  defendant."  Parke, 
B.,  says, — '^  The  reversion  is  rendered  less  valuable,  because,  instead 
of  the  house  and  land,  the  plaintiff  had  the  land  alone  without  the 
house :  and  the  jury  should  only  have  considered  how  much  less  the 
land  was  worth  in  consequence  of  the  defendant's  wrongful  act" 
[Jbrvis,  C.  J. — That  is  quite  right.  The  house  being  pulled  down,  the 
plaintiff  was  entitled  to  damages  commensurate  with  the  injury  he  sus- 
tained. There  is  a  material  distinction  between  a  demolition  and  an 
erection.]  In  the  case  of  a  demolition,  it  is  true,  there  can  be  no  new 
action.  In  the  present  case,  if  the  plaintiff  be  held  disentitled  to  sub- 
stantial damages,  he  is  practically  left  without  remedy. 

Jervis,  G.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
It  is  now  perfectly  settled  that  a  man  may  be  guilty  of  a  nuisance  in 
erecting  or  continuing  a  building  on  the  land  of  another :  it  was  so  held 
by  the  Court  of  Queen's  Bench  in  Holmes  v.  Wilson,  10  Ad.  &  E.  503 
(E.  C.  L.  R.  vol.  87),  by  the  Court  of  Exchequer  in  Thompson  v.  Gib- 
son, 7  M.  &  W.  456,t  and  by  this  court  in  Bowyer  v.  Cook,  4  C.  B. 
236  (E.  C.  L.  R.  vol.  56).  The  only  question  for  our  consideration  upon 
the  present  occasion  is,  whether  the  evidence  which  was  tendered  on  the 
part  of  the  plaintiff  at  the  trial,  and  rejected  by  my  Brother  Growder, 
was  admissible.  The  evidence  so  rejected  was  evidence  of  the  diminu- 
♦71^11  ^^^^  ^^  value  of  the  plaintiff's  premises  by  the  "^acts  complained 
-^  of.  My  Brother  Crowder  rejected  that  evidence,  because  the 
defendant  was  liable  to  another  action  for  the  continuance  of  the  nui- 
sance. It  appears  to  me  that  he  was  perfectly  right  in  so  doing.  It 
was  for  the  jury  to  say  what  damages  the  plaintiff  was  entitled  to;  bat, 
as  a  principle  of  computation,  the  diminution  in  the  saleable  value  of 
the  premises  was  not  the  true  criterion.  Every  day  that  the  defendant 
continues  the  nuisance,  he  renders  himself  liable  to  another  action.  I 
think  the  jury  did  right  to  give,  as  they  generally  do,  nominal  damages 
only  in  the  first  action ;  and,  if  the  defendant  persists  in  continuing  the 

(a)  Bat  a  rule  nisi  was  granted  for  redacing  the  damages,  on  aflidaTit  of  the  ohitraelkk 
haTing  been  abated.    See  2  B.  A  Ad.  97  (B.  G.  L.  R.  toL  22). 
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nuisance,  then  they  may  give  such  damages  as  may  compel  him  to  abate 
it,  bat  not,  as  was  insisted  here,  the  difference  between  the  original  value 
of  the  premises  and  their  present  diminished  value. 

Gresswell,  J. — The  only  question  for  our  consideration  is,  whether 
my  Brother  Crowder  was  right  in  rejecting  the  evidence  of  diminution 
in  the  saleable  value  of  the  plaintiff's  premises,  on  the  supposition  that 
they  were  to  remain  in  statu  quo.  I  agree  with  my  Lord  in  thinking 
that  he  would  have  done  wrong  if  he  had  admitted  it.  Formerly,  the 
party  grieved  might,  under  such  circumstances  as  these,  have  resorted 
to  a  quod  permittat  prosternere,  or  an  assize  of  nuisance.  These  reme- 
dies arc  now  taken  away ;  and  even  in  Sir  W.  Blackstone's  time  they 
appear  to  have  been  long  disused.  "  Both  these  actions,**"  says  that 
learned  author,  8  Comm.  222,  '^  of  assize  of  nusance,  and  of  quod  per- 
mittat prosternere,  are  now  out  of  use,  and  have  given  way  to  the  action 
on  the  case,  in  which  no  judgment  can  be  had  to  abate  the  nuisance, 
but  only  to  recover  damages.  Yet,  as  therein  it  is  not  necessary  that 
the  freehold  should  be  in  the  plaintiff  and  defendant  respectively,  as  it 
must  be  in  these  real  actions,  but  it  is  maintainable  '''by  one  that  ^^-^  ^ 
hath  possession  only,  against  another  that  hath  like  possession,  ^ 
the  process  is  therefore  easier :  and  the  effect  will  be  much  the  same, 
unless  the  man  has  a  very  obstinate  as  well  as  an  ill-natured  neighbour, 
who  had  rather  continue  to  pay  damages  than  remove  his  nuisance ;  for, 
in  such  a  case,  recourse  must  at  last  be  had  to  the  old  and  sure  reme- 
dies, which  will  effectually  conquer  the  defendant's  perverseness,  by 
sending  the  sheriff  with  his  posse  comitatus,  or  the  power  of  the  county, 
to  level  it.*'(a)  In  the  course  of  the  argument,  I  suggested  the  case  of 
slander  of  title,  which  is  very  analogous.  In  order  to  sustain  such  an 
action,  the  plaintiff  must  allege  special  damage ;  he  must  aver  and  prove 
an  attempt  to  sell,  and  that,  in  consequence  of  the  speaking  or  writing 
the  words,  he  was  prevented  from  selling.  That  was  expressly  held  by 
this  court  in  Malachy  v.  Soper,  8  N.  C.  871  (E.  C.  L.  R.  vol.  32),  3 
Scott,  723  (E.  C.  L.  R.  vol.  86),  where  Tindal,  C.  J.,  in  delivering  the 
judgment,  says, — after  referring  to  the  cases  of  Lowe  v.  Harewood,  Cro: 
Car.  140,  Sir  W.  Jones,  196,  Sir  John  Tasburgh  v.  Day,  Cro.  Jac.  484, 
Manning  v.  Avery,  8  Keb.  158,  and  Cane  v.  Golding,  Style,  169,  176, — 
^'  The  next  question  is,  has  there  been  such  a  special  damage  alleged  in 
this  case  as  will  satisfy  the  rule  laid  down  by  the  authorities  above  refer- 
red to  ?  The  doctrine  of  the  older  cases  is,  that  the  plaintiff  ought  to 
aver  that  by  the  speaking  he  could  not  sell  or  l:^ase  (Gerrard  v.  Dicken- 
son, Cro.  Eliz.  196,  Lowe  v,  Harewood,  Cro.  Car.  140,  Sir  W.  Jones, 
196 );  and  that  it  will  not  be  sufficient  to  say  only  that  he  had  an  intent 
to  sell,  without  alleging  a  communication  for  sale  :*'  Swead  v.  Badley, 
1  Roll.  244.  So,  here,  the  consideration  of  the  subject  might  have  been 
veiy  different  if  the  plaintiff  had  alleged  and  proved  an  attempt  to  sell 

(a)  These  remedies  were  abolished  by  the  3  A  4  W.  4,  c.  27,  s.  S6. 
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*7161  ^^^  pi^mises,  which  had  failed  in  consequence  of  the  nuisance. 
*In  the  absence  of  «uch  an  allegation  and  such  proof,  I  am  of 
opinion  that  the  learned  judge  was  quite  right  in  rejecting  the  evidence 
which  was  tendered.  The  plaintiff  had  no  right  to  assume  that  things 
would  remain  as  they  are,  notwithstanding  the  verdict.  There  is  no 
doubt,  upon  the  authorities,  that  an  action  might  be  maintained  for  cod- 
tinuing  the  erection  after  judgment  recovered  in  the  first  action.  If 
the  plaintiff  is  to  recover  substantial  damages  for  the  nuisance  in  the 
first  action,  I  do  not  understand  upon  what  ground  it  is  that  he  is  per- 
mitted to  recover  damages  in  a  secpnd  action.  I  concur  with  my  Lord 
in  thinking  that  the  rule  should  be  discharged. 

Williams,  J. — I  am  entirely  of  the  same  opinion.  If  the  evidence 
in  question  had  been  admitted,  it  would  have  formed  part  of  the  mate- 
rials which  the  judge  would  have  had  to  sum  up  in  order  to  enable  the 
jury  to  measure  the  damages  the  plaintiff  was  entitled  to  recover.  In 
other  words,  he  must  have  told  the  jury  that,  in  estimating  the  damages, 
they  might  take  into  consideration  the  diminution  in  value  of  the  plain- 
tiff's premises  in  consequence  of  the  nuisance.  If  he  had  so  done,  that 
clearly  would  have  been  a  misdirection.  I  do  not  undertake  to  say  whe- 
ther or  not  this  case  falls  within  the  principle  of  Holmes  v.  Wilson. 
Where  an  action  has  been  brought  for  erecting  and  leaving  a  building  on 
the  plaintiff's  land,  a  fresh  action  will  lie  for  continuing  it  there,  and 
action  after  action  may  be  brought  until  it  is  removed.  Whether  this  case 
falls  within  that  principle  I  will  not  undertake  to  say.  But,  assuming  that 
it  does.  Holmes  v.  Wilson  has  been  followed  by  Thompson  v.  Gibson  ;(a)  and 
Thompson  v.  Gibson  and  Bowy er  v.  jCook  have  established  that  fresh  aetioBS 
may  be  brought  as  long  as  the  nuisance  is  continued.  It  clearly  would  have 
4*71 71  ^^^^  ^misdirection  to  have  told  the  jury  that,  in  estimating  the 
^  damages,  they  might  take  into  consideration  the  diminution  in 
the  value  of  the  plaintiff's  premises,  if  he  might  afterwards  have  brought 
a  fresh  action  from  day  to  day  for  the  continuance  of  the  nuisanoe : 
and,  according  to  Shadwell  v.  Hutchinson,  2  B.  &  Ad.  97  (B.  C.  L.  K 
vol.  22),  it  seems  that  the  jury  would  be  right  in  giving  vindictive 
damages.  It  is  impossible  that,  after  the  plaintiff  has  once  recovered 
the  full  value,  the  defendant  is  to  be  liable  to  a  succession  of  actions  for 
the  continuance  of  the  nuisance.  I  think  my  Brother  Crowds  did  quite 
right  in  rejecting  the  evidence. 

WiLLES,  J. — I  am  of  the  same  opinion.  It  appears  from  the  note  of 
the  learned  judge  who  tried  the  cause,  that  Mr.  Kqr$lake  proposed  to 
give  evidence  to  show  the  diminished  value  of  the  plaintiff's  premises  in 
consequence  of  the  erection  of  the  defendant's  building.  That  evidence 
was  rejected,  because  that  might  be  the  subject  of  another  action.  The 
attempt  to  recover  substantial  damages  in  the  first  instance  is  certainly 
inconsistent  with  the  theory  of  the  action.     At  common  law,  the  free- 

(a)  Holmes  v.  Wilson  does  not  appear  to  have  been  cited  in  Thomi«on  v.  Gibson. 
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holder  would  in  a  case  like  this  have  had  an  assize  of  nuisance.  This 
appears  from  Fitzherbert's  Natura  BreTiniD,  184  B,  where  it  is  said  that 
*^  a  man  shall  have  an  assize  of  nuisance  for  building  of  a  house  higher 
than  his  house,  and  so  near  his  that  the  rain  which  falleth  upon  that 
house  falleth  upon  the  plaintiff'^s  house."  Again,  p.  185  6,  ^'  And  if  a 
man  levy  a  nuisance  unto  th«  house  of  another  who  hath  therein  an 
estate  but  for  term  of  years,  then  he  shall  not  have  an  assize  of  nuisance, 
but  an  action  upon  the  case  against  him,  because  he  hath  no  freehold. 
But  yet  it  seemeth  he  may  enter  and  abate  the  nuisance."  The  con^ 
mon  sense  of  the  matter  is  also  opposed  to  the  argument  urged  on  the 
part  of  the  plaintiff.  To  hold  that  the  plaintiff  "^ could  recover  a  r^^pj-to 
fall  compensation  for  the  injury  done  to  his  reversion  in  the  first  ^ 
action,  when  he  may  have  repeated  actions  for  the  continuance  of  the 
nuisance,  would  be  manifestly  inconsistent  and  absurd. 

Rule  discharged. 


BRAT  V.  CHANDLER.    May  29. 

Bj  agreamenl  In  writini^,  A.  was  appowted  sarreyor  or  ageat  of  B.,  for  two  jean  and  a  half, 
■(  a  talasy  of  3002.  p»  aaaaia,  payable  quarterly ;  and  A.  was  in  addition  to  receive  a  com- 
minion  of  5  per  cent  npoa  the  first  year'*  rent  for  every  house  which  he  should  let  on  B.'s 
estate.  The  agreement  contained  a  stipolation  "  that  under  no  pretence  whatsoever  should  A. 
eontraot  any  debt  in  the  name  of  B.,  or  be  eonndered  at  hu  ^gent  to  receive  any  money  on  hie 
aaewntf**  and  a  prtviao,  that*  in  the  event  of  a  breach,  the  agreement  should  immediately  cease 
and  determine. 

To  an  aedon  against  B.  for  dimnissing  A.  before  the  escpiration  of  the  term,  B.  pleaded  (thirdly) 
that  Ah  whilst  he  was  snob  surreyor,  contrary  to  the  agreement,  and  without  his  knowledge 
and  aathority,  and  against  his  will,  received  from  divers  persons  divers  sums  of  money  then 
due  and  payable  from  them  to  B.,  as  and  under  the  pretence  of  being  B.'s  agent  in  that 
behalf/' Ao.>^ 

Held,  that  the  reeeipt  by  A.  of  deposit-money  from  persons  to  whom  he  bad  agreed  to  let  houses 
on  account  of  B*  was  a  breach  of  the  agreement,  and  a  cause  of  dismissal ;  and  that*  proof 
that  he  had  done  so  sustained  the  third  plea. 

A  ako  daimed  oammiiaion  for  letting  certain  bouses.  As  to  this,  the  evidence  was,  that  the 
agreement  for  the  letting  was  entered  into  with  another  agent,  K.,  but  that  the  tenants  were 
introduced  to  K.  by  A. : — Held,  tha^  under  the  terms  of  the  agreement,  A.  was  entitled  to  the 
eommistion. 

This  was  an  action  against  the  defendant  for  wrongfully  dismissing 
the  plaintiff  from  his  employment  as  surveyor  or  agent,  and  for  com- 
mission. 

The  declaration  stated,  that^  by  a  certain  agreement  made  between 
the  plaintiff  and  the  defendant,  he  the  defendant  agreed  to  employ  the 
plaintiff  as  his  surveyor  on  the  Northumberland  Park  estate,  in  Totten- 
ham, in  the  county  of  Middlesex,  at  an  annual  salary  of  200^.,  for  two 
years  and  a  quarter  from  the  25th  of  December,  1854;  upon  the  terms 
and  conditions  hereinafter  mentioned,  if  the  plaintiff  should  continue  for 
that  period  efficiently  to  discharge  his  duties  as  such  surveyor ;  and,  in 
addition  to  such  salary,  the  defendant  agreed  to  allow  to  the  plaintiff  for 
every  house  which  he  should  let  on  the  estate,  and  the  agreement  for 
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the  letting  of  which  should  be  entered  into  by  the  defendant  with  the 
*71Q1  P^^^^'^  *taking  the  same,  a  commission  at  the  rate  of  51.  for  every 
-*  lOOZ.  on  the  rent  to  be  received  from  such  tenant  for  the  first 
year  of  his  tenancy,  and  a  farther  commission  of  1 J  for  every  100/.,  on 
the  amount  of  purchase-money  on  all  sales  of  property  which  the  defend- 
ant should  employ  the  plaintiff  to  effect  on  the  said  estate,  and  which  he 
should  be  able  to  carry  through  to  completion,  and  on  the  amount  of  all 
sums  of  money  obtained  by  or  through  the  agency  of  the  plaintiff  by  way 
of  mortgage  on  any  part  of  the  said  estate,  at  the  request  in  writing  of 
the  defendant;  and  the  defendant  thereby  then  further  agreed  .with  the 
plaintiff  to  pay  him  the  said  salary  quarterly ;  and  the  plaintiff  thereby 
then  agreed  with  the  defendant  to  reside  on  the  said  estate  during  the 
said  period  of  two  years  and  one  quarter,  and  to  the  utmost  of  his  power 
to  forward  the  interest  of  the  defendant  in  reference  to  the  said  estate, 
and  particularly  to  prepare  all  such  plans,  and  to  make  all  such  admea- 
surements, and  superintend  the  erection  of  all  such  works,  and  make  all 
such  valuations  and  surveys,  as  the  defendant  should  require :  and  it  was 
thereby  then  further  agreed  that  the  plaintiff  should  not  contract  any 
debt  in  the  name  of  the  defendant,  or  be  considered  as  his  agent  to 
receive  any  money  on  his  account ;  and  that,  in  the  event  of  the  plaintiff 
breaking  any  of  the  provisions  of  the  said  agreement,  or  componnding 
with  his  creditors,  or  becoming  bankrupt  or  insolvent,  or  suffering  any 
execution  to  be  issued  against  him  or  his  effects,  then  the  said  agree- 
ment with  the  defendant  should  cease  and  determine  from  the  day  on 
which  the  same  should  happen,  but  without  prejudice  to  the  right  and 
remedy  of  the  plaintiff  for  the  recovery  of  salary  or  other  moneys  due  to 
him  under  the  said  agreement :  Averment,  that,  although  the  plaintiff 
became  and  was  the  defendant's  surveyor  under  the  said  agreement  and 
^-j^^-.  as  therein  mentioned,  and  upon  the  terms  *therein  mentioned ; 
^  and  although  he  continued  to  be  and  to  act  as  such  surveyor,  and 
eflSciently  to  discharge  his  duties  as  such  surveyor  until  the  1st  of  Sep- 
tember, 1855,  and  had  been  ready  and  willing  to  continue  as  such  sur- 
veyor for  the  period  mentioned  in  the  said  agreement,  and  had  performed 
all  things  on  his  part  to  be  performed,  and  had  not  broken  any  of  the 
provisions  of  the  said  agreement,  or  compounded  with  his  creditors,  or 
become  bankrupt  or  insolvent,  or  suffered  any  execution  to  be  issued 
against  him  or  his  effects, — yet  the  defendant,  on  the  said  Ist  of  Sep- 
tember, 1855,' wrongfully,  and  in  breach  of  his  said  agreement,  dis- 
charged the  plaintiff  from  his  employment,  and  refused  to  allow  him  to 
continue  to  be  and  to  act  as  his  the  defendant's  surveyor  according  to  the 
said  agreement,  or  to  pay  him  the  plaintiff  his  salary  under  and  accord- 
ing to  the  same. 

The  declaration  also  contained  a  count  for  work  and  labour :  and  the 
plaintiff  claimed  7002. 

The  defendant  pleaded,  amongst  other  pleas, — first,  that  he  did  not 
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agree  as  alleged, — secondly,  to  the  first  count,  that  the  plaintiff,  whilst 
he  was  such  surveyor  as  aforesaid,  contrary  to  the  said  agreement,  and 
without  the  knowledge  and  against  the  will  of  the  defendant,  contracted 
a  debt  in  the  name  of  the  defendant,  wherefore  the  said  agreement 
thereby  ceased  and  determined ;  and  that  thereupon  the  defendant,  hav- 
ing notice  of  the  premises,  forthwith,  and  before  any  breach  by  him  of 
the  said  agreement,  put  an  end  to  the  same  accordingly,  and  gave  notice 
to  the  plaintiff  thereof,  which  was  the  breach  in  the  first  count  men- 
tioned,— thirdly,  to  the  same  count,  that  the  plaintiff,  whilst  he  was  such 
surveyor  as  aforesaid,  contrary  to  the  said  agreement,  without  the 
defendant's  knowledge,  and  without  his  authority,  and  against  his  will, 
received  from  divers  persons  divers  sums  of  money  then  due  and  payable 
from  and  by  them  *re8pectively  to  the  defendant,  to  wit,  to  the  rj^rro-i 
amount  of  107.,  to  wit,  as  and  under  the  pretence  of  being,  and  ^ 
be  the  plaintiff  then  affecting  to  be,  the  defendant's  agent  in  that  behalf, 
and  on  his  account,  contrary  to  the  said  agreement ;  wherefore  the  said 
agreement  thereby  ceased  and  determined ;  and  thereupon  the  defend- 
ant, having  notice  of  the  premises,  forthwith,  and  before  any  breach  of 
the  said  agreement  by  him,  put  an  end  to  the  same  accordingly,  and 
gave  notice  thereof  to  the  plaintiff,  which  was  the  breach  in  the  first 
count  mentioned.     Issue  thereon. 

The  cause  was  tried  before  Willes,  J.,  at  the  sittings  at  Westminster 
after  last  Hilary  Term.    The  plaintiff  put  in  the  following  agreement : — 

'^  An  agreement  made  the  21st  day  of  February,  1855,  between  Ben- 
jamin Chandler,  of,  &c.,  of  the  one  part,  and  William  Bray,  of,  &c., 
surveyor,  of  the  other  part : 

^'The  said  Benjamin  Chandler  agrees  to  employ  the  said  William 
Bray  as  his  surveyor  on  the  Northumberland  Park  estate,  Tottenham, 
at  a  salary  of  2002.  per  annum,  for  two  years  and  a  quarter  from  the 
25th  day  of  December  last,  upon  the  terms  and  conditions  hereinafter 
mentioned,  if  the  said  William  Bray  shall  continue  for  that  period  effi- 
ciently to  discharge  his  duties  as  such  surveyor :  and,  in  addition  to  the 
salary  hereinbefore  mentioned,  the  said  Benjamin  Chandler  agrees  to 
allow  to  the  said  William  Bray,  for  every  house  which  he  shall  let  on 
the  estate,  and  the  agreement  for  the  letting  of  which  shall  be  entered 
into  by  the  said  Benjamin  Chandler  with  the  person  taking  the  same,  a 
commission  at  the  rate  of  51.  per  centum  upon  the  rent  to  be  received 
from  such  tenant  for  the  first  year  of  the  tenancy,  and  a  further  com- 
mission of  1^  per  centum  on  the  amount  of  purchase-money  on  all  sales 
of  property  which  the  said  Benjamin  Chandler  shall  employ  the  said 
William  Bray  to  effect  on  the  said  estate,  and  which  he  *shall  be  r^noo 
able  to  carry  through  to  completion,  and  on  the  amount  of  all  ^ 
sums  of  money  obtained  by  or  through  the  agency  of  the  said  William 
Bray  by  way  of  mortgage  on  any  part  of  the  said  estate,  at  the  request 
in  writing  of  the  said  Benjamin  Chandler ;  but  nothing  herein  contained 
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is  to  prevent  the  said  William  Bray  irom  making  any  proper  charge 
against  the  builders  personally,  which  he  or  they  shall  mutually  agree 
upon: 

^^  That  the  salary  shall  be  payable  quarterly  during  the  above  temif 
without  any  deduction,  on  the  25th  of  March,  the  24th  of  June,  the  29th 
of  September,  and  the  25th  of  December,  the  first  payment  to  be  made 
on  the  25th  day  of  March  next,  and  shall  include  every  charge  which 
the  said  William  Bray  could  make  against  the  said  Benjamin  Chandler 
for  stationery  or  office  expenses,  or  on  any  account  whatsoever  not 
authorized  by  the  said  Benjamin  Chandler,  except  the  commissiona 
hereinbefore  mentioned : 

'^  That  the  said  William  Bray  shall  during  that  period  reside  on  the 
estate,  and  shall  to  the  utmost  of  his  power  forward  the  interest  of  the 
said  Benjamin  Chandler  in  reference  to  the  estate,  and  particularly  shall 
prepare  all  such  plans  and  make  all  such  admeasurements,  and  superin- 
tend the  erection  of  all  such  works,  and  make  all  such  valuations  and 
surveys,  as  the  said  Benjamin  Chandler  shall  require : 

^*  That  under  no  pretence  whatsoever  shall  the  said  William  Bray  con- 
tract any  debt  in  the  name  of  the  said  Benjamin  Chandl^,  or  be  eon^ 
Midered  a«  hi$  agent  to  receive  any  money  an  hie  aeeount : 

^*  That,  in  the  event  of  the  said  William  Bray  breaking  any  of  the 
provisions  of  this  agreement,  or  compounding  with  his  creditors,  or 
becoming  bankrupt  or  insolvent,  or  suffering  any  execution  to  be  issued 
against  him  or  his  effects,  then  the  agreement  with  the  said  Benjamin 
*7oqi  (^^^'^dl^i'  hereby  made  shall  cease  and  determine  from  *the  day 

"  -*  on  which  the  same  shall  happen,  but  without  prejudice,  however, 
to  the  right  and  remedy  of  the  said  William  Bray  for  the  recovery  of 
salary  or  other  moneys  due  to  him  under  this  agreement.'' 

The  defendant  proved  that  the  plaintiff  had  received  80s.  from  each 
of  five  persons  as  deposit-money  upon  the  letting  of  houses  for  the 
defendant ;  and  this,  it  was  insisted,  was  a  receipt  of  money  in  breach 
of  the  agreement,  and  proved  the  third  plea. 

On  the  other  hand,  it  was  submitted,  that  the  receipt  of  deposits  on 
the  letting  of  houses  was  not  the  kind  of  receipt  of  money  contemplated 
by  the  agreement,  and  did  not  justify  the  dismissal  of  the  plaintiff,  or 
sustain  the  third  plea. 

The  plaintiff,  in  addition  to  salary  under  the  agreement,  claimed  a 
sum  of  14Z.  for  commission.  As  to  this  the  evidence  was,  that  one  King 
was  authorized  to  make  contracts  and  to  receive  money  on  the  part  of 
the  defendant,  and  that  he  had  in  fact  let  the  houses  and  received  com- 
mission for  so  doing :  but  the  plaintiff  also  claimed  to  be  entitled  to 
commission  under  the  agreement,  inasmuch  as  the  parties  had  comb  to 
him  in  the  first  instance,  and  he  had  referred  them  to  King. 

The  learned  judge  intimated  an  opinion  that  the  evidence  given  on 
the  part  of  the  defendant  did  not  prove  the  third  plea ;  and  he  directed 
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the  jury  to  find  for  the  plaintiff  for  the  amount  due  for  salary  and  eom- 
mi88it>n,  reserving  leave  to  the  defendant  to  move  to  reduce  the  verdict 
by  the  amount  of  the  salary,  if  the  court  should  not  assent  to  his  con- 
struction of  the  agreement.  A  verdict  was  found  for  the  plaintiff, 
damages  2002. 

Kinglaksj  Serjt.,  in  Easter  Term  last,  obtained  a  rule  calling  upon 
the  plaintiff  to  show  cause  '^  why  the  verdict  should  not  be  reduced  by 
the  sum  of  186/.,  upon  the  ground  of  misdirection  by  the  judge  pre- 
siding at  the  said  ^trial,  in  ruling  that  there  was  no  evidence  to  r^^noA 
support  the  third  plea ;  and  also  that  the  facts  stated  in  the  third  ^ 
plea  were  no  answer  to  the  declaration,  not  being  within  the  terms  of 
that  clause  of  the  agreement  having  reference  to  the  receipt  of  money 
by  the  plaintiff,  and  set  out  in  the  said  declaration,  so  as  to  justify  the 
defendant  in  dismissing  the  plaintiff  from  his  service^ — ^teave  bcdiig 
reserved  to  the  said  defendant  to  move  for  a  new  trial  in  this  cause,  if, 
vpon  the  argument  of  the  rule,  the  faets  should  i^pear  to  the  court  to 
render  it  necessary." 

JSifleiy  Serjt.,  and  MacnamarOy  now  showed  cause. — 1.  The  material 
words  of  the  agreement  are,  '^  that,  under  no  pretence  whatsoever  shall 
the  s&id  William  Bray  contract  any  debt  in  the  name  of  the  said  Ben- 
jamin Chandler,  or  be  considered  as  his  agent  to  receive  any  money  on 
his  accomit ;"  and  the  third  plea  alleges,  that  the  plaintiff^  contrary  to 
the  said  agreement,  ^nd  without  the  defendant's  knowledge  and  autho- 
rity, and  against  his  will,  received  from  divers  persons  divers  sums  of 
money  then  due  and  payable  from  and  by  them  respectively  to  the 
defendant.  The  question  is,  whether  the  receipt  from  proposed  tenants 
of  deposits  on  the  letting  of  houses  to  them,  was  a  receipt  of  money 
within  the  meaning  of  the  agreement.  Constraing  the  language  of  the 
agreement  literally,  it  clearly  was  not ;  the  receipt  of  deposits  not  being 
the  receipt  of  debts  due  to  the  defendant.  It  never  could  have  been 
intended  to  interdict  the  receipt  of  small  sums  of  money  by  the  plain- 
tiff aa  incidental  to  his  employment  as  an  agent  to  let;  but  merely 
to  negative  his  authority  to  bind  the  defendant,  so  that  his  receipts 
might  be  set  up  against  him  by  his  debtors.  [Cebbswell,  J. — The 
defendant  may  have  thought  him  a  very  good  agent  for  'the  pur- 
pose of  letting,  though  he  might  not  choose  to  trust  him  to  receive 
money  for  him.  Jervis,  C.  J. — If  the  object  was  to  prevent  the 
♦receipt  of  money  by  the  plaintiff,  the  smallness  of  the  sums  p^^oc 
would  be  quite  imamterial.  Cbbsswell,  J. — Besides,  it  might  '- 
be  evidence  of  authority  in  other  cases.  Williams,  J. — You  must  be 
prepared  to  say,  that,  if  the  plaintiff  represented  himself  as  the  de- 
fendant's agent,  and  received  money  to  any  amount,  he  would  not  have 
oommitted  a  breach  of  the  agreement.]  The  very  nature  of  the  em- 
ployment would  preclude  the  receipt  by  the  plaintiff  of  large  sums. 
[Jbbvis,  C.  J. — Where  is  the  authority  to  receive  any  money  ?]     The 
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receipt  of  deposits  must  necessarily  be  incidental  to  tlie  authority  to 
let.  The  object  of  the  agreement  was,  to  circumscribe  the  powers  of 
the  agent.  He  was  not  to  bind  his  principal  by  giving  receipts. 
[GRBSSWBLLy  J. — If  the  agent  has  authority  to  receive  money,  he  most 
also  have  authority  to  give  discharges.]  2.  Whatever  be  the  true  con- 
struction of  the  agreement,  the  next  question  is,  whether  the  third  plea 
was  proved.  It  alleges  t^at  the  plaintiff  received  from  divers  persons 
moneys  due  and  payable  from  them  to  the  defendant.  The  evidence 
was,  that  he  received  from  five  several  persons  who  were  about  to 
become  tenants  to  the  defendant,  the  sum  of  30«.  each  by  way  of  depo- 
sit. That  was  not  a  receipt  of  money  due.  To  make  it  a  debt,  there 
must  have  been  a  contract  in  writing ;  for,  though  a  contract  for  a  pre- 
sent letting  may  be  by  parol,  a  contract  for  a  prospective  letting,  being 
an  agreement  for  an  interest  in  land,  within  the  4th  section  of  the  29 
Car.  2,  c.  8,  mast  be  in  writing.  [Willbs,  J. — See  Edge  v.  Strafford, 
1  G.  &  J.  391. t]  The  plea  must  be  proved  as  it  stands :  to  amend  it, 
would  clearly  be  to  violate  the  justice  of  the  case.  [JsRVis,  C  J. — ^I 
think  the  plea  is  a  very  good  plea  of  th^  receipt  of  money  on  account 
of  the  defendant ;  and  it  is  substantially  prpved.  I  think  it  is  impos- 
sible to  say  that  the  money  received  was  not  money  due  and  payable 
i^tynf*-t  to  the  defendanV  It  is  not  competent  to  the  "^agent  to  set  up 
^  the  statute  of  frauds,  when  the  tenants  do  not  object  that  there 
has  b^en  no  formal  or  valid  demise.] 

Kinglake,  Serjt.,  and  Edwards^  in  support  of  the  rule. — The  evidence 
clearly  showed,  indeed  the  plaintiff's  own  statement  of  the  account 
admitted,  a  receipt  of  11.  10%.  as  for  money  due  and  payable  to  the 
defendant  in  respect  of  premises  let  by  the  plaintiff.  The  payment  of 
the  deposit  was  part  of  the  agreement  of  letting.  [Jervis,  C.  J. — 
Suppose  goods  are  sold  at  a  credit  of  9ix  months,  and  at  the  end  of  jEve 
months  the  buyer  goes  and  pays  the  money  to  the  agent  from  whom  he 
bought  them, — would  not  that  be  payment  of  a  debt  ?  Bylety  Seijt — 
There,  the  debt  would  be  due^  though  not  payable.  Here,  the  language 
of  the  plea  is  very  precise, —  "due  and  payable.'^  Jervib,  C.  J. — It 
clearly  does  not  lie  in  the  mouth  of  the  plaintiff,  who  has  received  the 
money,  to  say  that  it  was  not  payable.] 

Jervis,  C.  J. — I  am  of  opinion  that  the  rule  should  be  made  abso- 
lute to  reduce  the  verdict  by  186i.  The  'fair  construction  of  the  agree- 
ment, as  I  read  it,  is,  that  the  plaintiff  was  under  no  circumstances  to 
receive  any  money  on  account  of  the  defendant.  The  construction 
contended  for  on  the  part  of  the  plaintiff  would  introduce  a  refinement 
which  the  language  of  the  instrument  does  not  warrant.  The  obvious 
meaning  of  the  clause  is  this, — «  I  doubt  your  solvency,  and,  though  I 
am  content  to  employ  you  as  my  agent,  I  will  not  trust  you  to  receive 
money  for  me."  As  to  the  rest,  many  cases  might  be  conceived  where 
the  money  under  circumstances  like  these  would  be  due  and  payable. 
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The  plaintiff  receives  it  as  money  due  and  payable  to  the  defendant, 
and  accounts  for  it  as  such.  The  debtors  do  not  raise  the  objection ; 
and  it  seems  to  me  that  the  plaintiff  cannot  be  '^'allowed  to  do  r^^nn 
so.     I  think  the  plea  was  substantially  proved.  ^ 

Cresswell,  J. — I  am  of  the  same  opinion.  The  fair  meaning  of 
the  agreement  is  as  my  Lord  has  stated.  It  may  be  a  hard  case  upon 
the  plaintiff;  and  I  regret  that  he  has  been  induced  to  enter  into  such 
a  contract.     But  we  can  only  deal  with  it  as  we  find  it. 

Williams,  J. — I  am  of  the  same  opinion,  though  I  must  say  I  arrive 
at  this  conclusion  with  much  regret.  The  parties  by  the  agreement, 
in  the  first  place,  provide  that  under  no  pretence  whatsoever  shall  Bray 
contract  any  debt  in  the  name  of  Chandler ;  and  then  the  clause  goes 
on,  <<  or  be  considered  as  his  agent  to  receive  any  money  on  his  ac- 
count." I  think  it  impossible  to  construe  that  otherwise  than  as  an 
absolute  prohibition  against  the  receipt  of  money  on  any  account  or 
pretence  whatever  for  the  defendant.  As  to  proof  of  the  plea,  I  do 
not  assent  to  the  proposition,  that,  in  all  cases,  an  agent  who  receives 
money  on  account  of  his  principal,  is  estopped  from  saying  it  was  not 
due.  The  primfi  facie  presumption,  however,  is,  that  the  money  was 
due  and  payable ;  and  there  is  nothing  in  the  circumstances  to  rebut 
that  presumption. 

WiLLES,  J.,  said  nothing.  ' 

Bule  absolute  to  reduce  the  verdict  to  142. 


♦JOHNSON  V.  GOSLETT  and  Others.    May  26.      [*728 

The  rale  irhieh  entitles  %  tabfefiber  to  %  scheme  which  proves  abortire  to  recorer  back  his 
depodt,  AppUei  to  the  case  of  %  eompany  estaUished  for  the  working  of  a  mine  open  the  cost- 
book  principle. 

Seven  individuals  associated  themselves  together  for  the  formation  and  working  of  a  mine  upon 
the  cost-book  principle,  and  issued  a  prospectus  describing  the  company  as  having  a  capital  of 
12,000t,  in  12,000  shares  of  12.  eaeh,  to  be  paid  up  on  aUotment;  and  stating  that  the  money 
was  to  be  paid  to  Messrs.  L.  A  Co.,  the  bankers  of  the  company.  The  plaintiff  applied  for  and 
obtained  an  allotment  of  50  shares,  and  paid  502.  to  the  bankers,  who  gave  him  a  receipt 
describing  that  sum  as  having  been  received  by  them  for  the  company.  The  plaintiff  after- 
wards discovering  that  only  4720  shares  had  been  allotted,  and  that  the  deposits  had  been  paid 
upon  085  shares  only,  brought  an  actiqn  against  the  directors  to  recover  back  his  deposit,  on 
the  ground  of  failure  of  consideration : — Held,  that,  although  the  account  in  the  books  of 
the  bankers  was  kept  in  the  names  of  five  of  the  directors  only,  the  whole  seven  were  liable. 

A«  sued  B.,  C,  D.,  E.,  F.,  G.,  and  H.,  in  an  action  of  contract:  fi.  suffered  judgment  by  default; 
and  the  evidence  failed  as  against  F.  and  O. : — Held,  that  it  was  competent  to  the  Judge  at 
Kist  Priua  to  amend  the  record,  under  the  87th  section  of  the  Common  Law  Procedure  Act, 
1854, 17  A  18  Viet  c.  125,  by  striking  out  the  names  of  F.  and  G.y  and  a  proper  case  for  the 
exercise  of  his  discretion. 

This  was  an  action  brought  bj  the  plaintiff  against  William  Goslett, 
William  Holgate,  Henry  Johns,  Samuel  Kingchurch,  John  Peters,  Tho- 
mas Willingale,  and  Samuel  Weatherley,  for  money  alleged  to  have  been 
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received  by  them  for  his  use,  and  for  money  due  to  him  from  them  on 
accounts  stated. 

The  defendants  Goslett,  Holgate,  Kmgchurch,  Peters,  Winingde, 
dnd  Weatherley  pleaded  never  indebted. 

The  defendant  Johns  suffered  judgment  by  default. 

The  circumstances  out  of  which  the  action  arose  were  as  foUoira: — 
One  George  Batters,  a  stock-broker,  having  obtained  a  lease  for  twenty- 
one  years  of  a  mine  in  Cornwall  called  the  Perran  Wheal  Alfred  mine, 
sold  one-sixteenth  share  therein  to  each  of  twelve  persons,  among 
whom  were  the  defendants,  for  5(H.  a  share,  reserving  to  himself  four- 
sixteenths.  Batters  and  the  other  shareholders,  at  a  cost  of  about 
10002.,  erected  machinery  in  and  about  the  mine,  and  carried  on  dte 
workings  for  three  months.  They  then, — all  debts  being  paid,  as  well 
as  the  lOOOi.  for  the  machinery, — ^proposed  to  form  a  company  to  wwk 
the  mine  upon  the  cost-book  system,  and  agreed  to  the  following  reso- 
lutions : — 

*72Q1      *^*^  Perran  Wheal  Alfred  copper  and  lead  mine,  Penransaboloe, 
-*  Cornwall. 

^^  At  a  preliminary  meeting  of  gentlemen  desirous  of  forming  a  com- 
pany for  the  prosecution  of  mining  operations  in  Cornwall,  and  fer 
entering  upon  the  purchase  of  a  certain  mining  sett  called  Perran  Wheal 
Alfred,  at  Perran  zabuloe,  county  of  CornwiJI,  held  at,  ftc,  on  Tuesday, 
the  22d  of  March,  1858,  present,  Jtc,  &o.,  Captain  Hooper's  report  on 
the  mine  was  read,  as  follows, — (setting  out  the  report). 

^'  Resolved,  that  the  report  be  received  as  satisfactory,  and  entered  in 
the  minutes  accordingly. 

^'  Mr.  Batters,  on  the  part  of  the  lessors,  stated  that  the  sum  required 
by  them  for  the  sale  of  their  estate  and  interest  in  die  Perran  Wheal 
Alfred  mine  was  60002.,  to  be  paid  to  them  in  shares  of  12.  eadi,  in  the 
following  manner,  viz.  4500  shares  on  allotment,  and  the  remaining 
1500  shares  to  be  left  in  the  hands  of  the  directors  tmtil  the  mine  shall 
have  been  brought  into  a  dividend-paying  state :  whereupon  it  was 
resolved  that  Mr.  Batters's  proposal  and  offer  be  accepted  by  the  follow- 
ing gentlemen,  who  have  consented  to  become  directors  of  a  company  to 
be  formed  on  the  coet-book  system  for  the  purpose  of  working  the  said 
mipe,  viz.  (here  followed  the  names  of  the  seven  defendants),  and  who 
are  hereby  elected  accordingly. 

^*  Resolved  also,  that  (certain  persons  named)  be  appointed  respee 
tively  secretary,  managing  agent  of  the  mine,  and  surgeon. 

'<  That  Sir  John  W.  Lubbock  4^  Co.be  appointed  the  banien  of  the 
company y  noith  whom  an  account  ie  to  be  opened  in  the  namee  of  the 
committee^  and  that  all  moneys  be  paid  in  to  that  account.^ 

After  certain  odier  resolutions,  a  prospectus  was  proposed  and  agreed 
to,  and  afterwards  published.    This  prospectus  described  the  mine  as 
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"HeM  under  lease  for  *twenty-one  years,  at  one-eighteenth  r*PTOA 
royalty.  To  be  conducted  on  the  cost-book  principle.  Capital  ^ 
12,000^.  in  12,000  shares  of  11.  each,  to  be  paid  up  on  allotment,*'  It 
then  named  the  defendants  as  the  directors  and  managing  committee, 
Sir  John  Lubbock  &  Go.  as  the  bankers,  and  certain  others  as  officers 
of  the  company,  and  described  the  object  of  its  formation. 

Certain  rules  and  regulations,  which  were  to  form  the  basis  upon 
▼hich  the  operations  of  the  company  were  to  be  managed,  were  then 
Agreed  to.     The  more  material  of  these  rules  were  as  follows : — 

"  1.  The  several  persons  whose  names  are  for  the  time  being  entered 
as  shareholders  in  the  cost-book  shall  be  partners  or  shareholders  in  a 
mining  company  formed  or  established  for  the  purpose  of  opening  and 
working  certain  mines  now  called  or  known  by  the  name  of  the  Perran 
Wheal  Alfred  copper  and  lead  mines,  in  the  parish  of  Perranzabuloe,  in 
the  county  of  Cornwall,  and  all  other  metals  upon  or  under  certain  lands 
known  by  the  name  of  Perran  Wheal  Alfred,  &c.,  which  are  held  for  the 
term  of  twenty-one  years  from,  &c.,  under  a  lease  granted  by,  &c.,  to, 
&c.,  as  trustees  for  the  company,  and  for  converting,  manufacturing, 
Belling,  and  disposing  of  the  produce  of  such  mines. 

"  2.  The  name  or  style  of  the  said  company  shall  be  '  The  Perran 
Wheal  Alfred  Mining  Company.' 

•'4.  The  capital  of  the  company  shall  be  12,000^ parts  or  shares  of 
II.  each,  of  which  6000  shall  be  allotted  and  vested  to  and  in  the  former 
proprietors  of  the  mine,  as  and  for  their  interest  therein,  that  is  to  say, 

'^  5.  The  trustees  of  the  said  lease  shall,  when  and  if  required  by  the 
directors,  execute  a  deed  declaring  that  they  hold  the  said  mine  under 
and  by  virtue  of  such  lease  as  trustees  for  the  benefit  of  the  shareholders 
in  the  said  company  according  to  their  respective  shares  and  interests 
therein ;  and,  if  any  or  either  of  the  said  *trustees,  or  any  future  r^^q-i 
trustees,  shall  resign,  or  die,  or  become  incapable  or  unwilling  to  ^ 
act,  then  new  trustees  or  a  new  trustee  may  be  appointed  by  any  of 
the  general  meetings  of  shareholders  hereinafter  provided  for,  in  the 
place  of  the  trustees  or  trustee  so  resigning,  or  dying,  or  becoming 
incapable  or  unwilling  to  act  as  aforesaid ;  and  the  said  premises  shall 
be  forthwith  assigned  to  and  vested  in  the  said  new  trustee  or  trustees 
jointly  with  the  continuing  trustee  or  trustees,  or  in  such  new  trustees 
only,  as  the  case  may  require,  at  the  expense  of  the  said  company. 

''  6.  The  company  is  formed,  and  the  business  thereof  shall  be  con- 
ducted and  carried  on,  on  the  cost-book  principle,  subject  nevertheless 
to  such  provisions  as  are  herein  contained. 

^'  8.  A  committee  of  management,  consisting  of members,  here- 
after called  directors,  shall  be  appointed,  and  William  Goslett,  William 
Holgate,  Henry  Johns,  Samuel  Kingchurch,  John  Peters,  Thomas  Wil- 
lingale,  and  Samuel  Weatherley,  shall  be  the  present  directors  of  the 
said  company :  and  the  said  William  Goslett  shall  be  the  chairman  of 
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the  said  directors  at  their  first  meeting:  and,  at  every  succeeding  meet- 
ing, every  other  director  shall,  in  turn  or  rotation  according  to  the  order 
in  which  his  name  stands  in  the  before-mentioned  list  (as  the  case  may 
be),  be  and  act  as  chairman ;  and  if  at  any  meeting  the  director  next  in 
rotation  shall  not  be  present,  then  such  one  of  the  directors  as  would  be 
next  in  rotation  if  all  the  preceding  directors  had  served  the  office  of 
chairman,  shall  be  and  act  as  the  chairman  of  such  meeting." 

Rule  9  provided  for  the  qualification  of  directors. 

'^  10.  In  order  to  constitute  a  board  of  directors,  there  shall  be  three 
directors  at  least  present. 

^^  12.  Sir  J.  W.  Lubbock  &;  Co.  for  the  time  being  shall  be  the  bankers 
*7^91  ^^  ^^^  ^^^  company;  but  the  '''directors  may  from  time  to  time, 
^  as  and  when  they  shall  in  their  absolute  discretion  think  proper, 
'cliange  the  bankers  of  the  said  company. 

'^  13.  The  directors  shall  meet  once  a  month,  or  oftener  if  they  shall 
think  fit  and  proper,  for  the  purpose  of  superintending  the  affairs  and 
c6ncems  of  the  said  company ;  and  they  shall  have  full  power  at  any 
meeting  or  meetings  to  adopt  any  resolution  they  may  think  necessary 
for  the  benefit  of  the  said  company :  and  the  purser  and  other  officers  of 
the  said  company  shall  be  subject  to  their  discretion  and  control,  and 
shall  be  liable  to  be  removed  from  the  offices  which  they  hold  in  the 
said  company  at  the  discretion  of  the  directors,  who  may  appoint  other 
persons  tp  supply  the  places  of  thope  who  may  be  so  removed  or  may 
have  resigned. 

^'  19.  All  payments  due  from  shareholders  shall  be  made  to  the 
bankers  for  the  time  being  of  the  said  company  in  London ;  and  all 
moneys  and  securities  for  money  belonging  to  the  said  company  shall  be 
paid  into  cr  deposited  in  the  hands  of  the  said  bankers  to  the  account  of 
the  direotore  of  the  eaid  company  for  the  time  being ;  and  all  payments 
for  and  on  behalf  of  the  said  company  exceeding  5Z.  shall  be  paid  by 
checks  on  such  bankers ;  and  all  checks  for  money  shall  be  signed  bj  at 
least  two  directors,  and  countersigned  by  the  secretary ;  and  no  sach 
check  shall  be  signed  except  at  a  meeting  of  directors. 

^'  23.  The  shareholders  shall  be  at  liberty  at  reasonable  times  to 
inspect  the  cost-book. 

''  24.  No  person  whose  name  shall  not  be  duly  entered  in  the  cost- 
book  as  a  proprietor  shall  have  any  legal  right  or  interest  in  the  said 
mines  or  other  property  of  the  company ;  and,  after  any  shareholder 
shall  have  signed  his  or  her  name  and  address  in  the  cost-book  of  the 
company,  he  or  she  shall  be  at  liberty  to  sell  and  transfer  his  or  her 
^,-Qqi  share  or  shares,  or  any  of  them,  to  *any  person  or  persons,  at  his 
^  or  their  absolute  discretion,  and  without  requiring  any  aathori^ 
or  consent  from  or  by  the  other  shareholders,  or  any  of  them:  bat  no 
such  sale  or  transfer  shall  be  effectual  for  the  purpose  of  releasing  the 
transferror  from  his  or  her  liability  to  the  said  company,  unless  the 
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transfer  shall  be  made  in  writing  under  his  or  her  hand,  and  shall  be 
accompanied  by  an  undertaking  in  writing  by  the  transferree,  under  his 
or  ^er  hand,  to  be  bound  by  the  rules  and  regulations  of  the  said  com- 
pany, and  unless  such  transfer  and  undertaking  shall  be  delivered  to  the 
purser  of  the  said  company,  or  left  at  the  office  of  the  said  company, 
within  one  calendar  month  from  the  date  of  the  said  transfer  and  under- 
taking, for  OBtry  in  the  cost-book. 

"  25.  Every  shareholder  shall  be  at  liberty,  on  giving  notice  in  writing 
to  the  purser  for  entry  in  the  cost-book,  and  on  forfeiture  of  all  moneys 
paid  upon  his  or  her  shares,  to  relinquish  such  shares  in  the  said  com- 
pany ;  and  thenceforth  he  or  she  shall  cease  to  have  any  interest  in  and 
be  freed  from  all  future  liability  in  respect  of  the  said  company :  pro- 
vided that  no  such  relinquishment  shall  be  of  any  effect,  unless  and  until 
the  shareholder  so  relinquishing  his  or  her  shares  shall  have  satisfied 
all  his  or  her  then  liabilities  to  or  in  respect  of  the  said  company. 

"  26.  At  any  ordinary  or  special  general  meeting,  the  shareholders  pre- 
sent at  such  meeting  may  order  the  capital  of  the  company  to  be  increasc(), 
either  by  the  issue  of  more  shares,  or  by  making  a  call  on  the  12,000 
shares  already  issued ;  provided  it  be  stated  in  the  notice  convening  such 
meeting  that  it  will  be  proposed  to  increase  the  capital  of  the  company  : 
and  at  such  meeting  all  such  rules  and  regulations  may  be  made  for  the 
payment  of  such  calls,  and  for  the  forfeiture  or  otherwise  of  shares  on 
which  calls  are  not  paid,  or  otherwise  in  *reference  thereto,  as  r^^^J. 
the  shareholders  shall  at  such  meeting  deem  proper  and  ezpe-  *- 
dient." 

The  27th  and  last  rule  provided  for  the  dissolution  of  the  company. 

The  prospectus  having  been  issued,  applications  were  made  for  shares 
to  the  extent  of  7561,  and  4720  were  allotted ;  but  of  these  the  money 
was  paid  upon  685  only ;  and  with  this  sum  the  directors  commenced 
working  the  mine. 

Amongst  others,  the  plaintiff,  on  the  1st  of  April,  1853,  applied  for 
100  shares,  and  obtained  an  allotment  of  50,  for  which  he  paid  50L  to 
the  company's  account  at  Lubbock's,  a  receipt  being  given  to  him  as  for 
money  received  on  account  of  the  company.  The  form  of  application 
signed  by  him  was  as  follows : — 

"  To  the  committee  of  directors  of  the  Perran  Wheal  Alfred  Mining 
Company. 

"  Gei^tlemen, — Be  pleased  to  allot  me  one  hundred  shares  in  this 
company ;  and  I  undertake  to  accept  the  same,  or  any  less  number  you 
may  allot  me,  according  to  the  rules  and  regulations  of  the  cost-book, 
and  to  pay  the  deposit  thereon." 

On  the  4th  of  September,  1854,  a  meeting  of  shareholders  was  held, 
at  which  it  was  resolved  that  the  working  of  the  mine  should  be  discon- 
tinued, and  the  machinery  sold  for  the  liquidation  of  the  debts ;  and 
subsequently  the  sale  took  place. 
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The  present  action  was  brought  to  recover  back  the  deposit  paid  \j 
the  plaintiff,  on  the  gronnd  that  he  had  not  by  agreeing  to  become  i 
shareholder  in  a  company  with  a  capital  of  12,000/.  consented  to  the 
application  of  his  money  to  the  working  of  a  concern  provided  with  a 
capital  of  little  more  than  a  twentieth  part  of  that  amount. 

On  the  part  of  the  defendants  it  was  contended,  that  the  doctrine  as 
^,-o--i  to  abortive  schemes  was  inapplicable  to  ^associations  like  this  for 
^  the  working  of  a  mine  on  the  cost-book  principle :  and  a  witness 
was  called  who  stated  that  it  was  usual,  in  the  case  of  a  cost-book  mine, 
to  commence  working  as  soon  as  the  entire  proposed  capital  was  Mub- 
9cribedy  and  before  it  was  all  paid  up. 

The  account  in  the  bankers'  book  appeared  to  have  been  opened  in 
the  names  of  five  only  of  the  defendants,  viz.,  Kingchurch,  Holgate, 
Johns,  Peters,  and  Goslett ;  whereupon  it  was  objected  on  the  part  of 
the  defendants,  that  the  plaintiff  had  failed  to  show,  as  he  was  bound 
to  do,  that  the  money  had  come  to  the  hands  of  all  the  parties  sought 
by  the  action  to  be  charged. 

The  plaintiff's  counsel  proposed  to  amend,  by  striking  out  the  names 
of  Willingale  and*  Weatherley,  under  the  37th  section  of  the  Common 
Law  Amendment  Act,  1852,  15  &  16  Vict.  c.  76.(a) 

To  this  it  was  objected,  on  the  part  of  the  defendants,  that  if  the 
record  were  amended  as  prayed,  the  defendant  Johns,  who  had  suffered 
judgment  by  default,  might  s&y  that  such  amendment  would  alter  his 
position,  by  making  him  confess  a  judgment  in  an  action  in  which  h« 
had  four  co-defendants  only^  instead  of  six. 

*7^fil  *Jervis,  C.  J.,  before  whom  the  cause  was  tried  at  the  sittings 
-*  in  London  after  last  Hilary  Term,  ruled  that  there  was  sufficient 
evidence  of  the  money  having  come  to  the  hands  of  all  the  defendants, 
and  that  the  circumstance  of  this  being  the  case  of  a  cost-book  mine 
made  no  difference  as  to  the  plaintiff's  right  to  recover  back  his  deposit 
as  upon  a  failure  of  consideration ;  and  he  declined  to  amend.  A  ver- 
dict was  accordingly  found  for  the  plaintiff  for  50/.,  leave  being  reserved 
to  the  defendants  to  move  to  enter  a  verdict  for  them,  if  the  court  should 
be  of  opinion  that  his  Lordship's  ruling  was  erroneous. 

Byle%y  Serjt.,  in  Easter  Term,  accordingly  obtained  a  rule  ni^  on 
the  ground,  « that,  in  the  case  of  a  cost-book  company,  the  plaintiff  ii 
not  entitled  to  recover  the  price  of  his  shares  or  his  deposit,  notwith- 

(a)  Which  enacts  that  **  it  shall  and  may  be  lawful  for  the  ooort  or  a  jadge  in  the  ease  of  the 
joinder  of  too  many  defendants  in  any  action  on  contract  at  any  time  before  the  trial  of  waA 
caase,  to  order  that  the  name  or  names  of  one  or  more  of  sneh  defendants  be  stnidE  nmX,  if  it 
shall  appear  to  snoh  court  or  judge  that  injustice  will  not  be  done  by  such  amendment;  sad  die 
amendment  shall  be  made  upon  such  terms  as  the  court  or  judge  by  whom  such  ameodneat  ii 
made  shall  think  proper;  and,  in  case  it  shall  appear  at  the  trial  of  any  aotioa  on  eontrsettkat 
there  has  been  a  misjoinder  of  defendants,  such  mierjoinder  may  be  amended,  aa  a  Tariaaee,  st 
the  trial,  in  like  manner  as  the  minjoinder  of  plaintiffs  has  been  hereinbefore  [s.  35]  directed  te 
be  amended,  and  upon  such  terms  as  the  court  or  judge  or  other  presiding  officer  by  whoai  Mi^ 
amendment  is  made  shall  think  proper." 
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standing  that  all  the  shares  had  not  been  subscribed  for ;  and  that  there  , 
was  no  evidence  against  the  defendants  Willingale  and  Weatherley." 
He  submitted,  that,  coupled  with  the  evidence  that  it  was  customary  in 
these  cases  to  go  on  working  the  mine  witl^  less  than  the  full  amount 
of  capital  contemplated,  the  circumstance  of  this  being  the  case  of  a 
cost-book  mine  took  it  altogether  out  of  the  ordinary  rule  under  which 
a  subscriber  to  an  abortive  scheme  was  held  entitled  to  recover  back 
his  deposit.  [Williams,  J. — The  point  was  recently  under  discussion 
in  the  Exchequer ;  and  Parke,  B.,  inclined  to  think  that  the  rule  did 
not  apply  in  such  a  case.]  Then,  he  submitted  that  the  proposed 
amendment  was  not  warranted  by  the  statute,  and  that  it  could  only, 
by  analogy  to  the  85th  section,  be  made  with  the  consent  of  the  person 
or  persons  to  be  so  struck  out.  [Crowdbr,  J.,  referred  to  Bobson  v. 
Doyle,  3  Ellis  &  B.  396  (E.  C.  L.  R.  vol.  77).  Crbsswell,  J.— In  a 
case  before  me  at  York, — Greaves  v.  Humfries,  4  Ellis  &  B.  851  (E. 
G.  L.  R.  vol.  82), — in  an  action  against  the  defendants  upon  an  attor- 
ney's bill,  it  appearing  that  there  was  a  retainer  *only  by  one  r^^o^ 
of  the  defendants,  I  struck  out  the  name  of  the  other  defendant  ^ 
(who  had  suffered  judgment  by  default),  and  the  court  held  that  I  did 
right.] 

Watson  and  «7.  Brown  now  showed  cause. — The  defendants  are  all 
equally  liable,  and  there  is  no  necessity  for  any  amendment.  The 
prospectus  was  issued  by  the  authority  of  all^  and  the  bankers  received 
the  money  as  the  agents  of  all.  The  plaintiff  became  a  subscriber  sub- 
ject to  the  terms  and  conditions  contained  in  the  c#st-book  rules, — one 
of  which  was,  that  the  capital  should  consist  of  12,0002. :  there  being 
no  provision  in  those  rules  empowering  the  company  to  commence  until 
all  had  been  subscribed.  In  Hutton  v.  Thompson,  3  House  of  Lords 
Cases,  161,  it  waa  held  that  an  allottee  of  shares,  who  has  paid  his 
deposit,  but  has  neither  signed  the  subscribers'  agreement  nor  the  par- 
liamentary contract,  does  not  by  his  letter  of  application  for  shares, 
and  by  paying  the  deposits  thereon,  become  a  «  member"  of  the  com- 
pany, or  a  "  contributory"  within  the  meaning  of  the  Joint  Stock  Com- 
panies Winding-up  Acts,  7  &  8  Vict.  c.  Ill,  and  11  &  12  Vict.  c.  45. 
[Byles^  Serjt. — That  will  not  be  disputed.]  It  was  attempted  at  the 
trial  to  make  out  an  usage,  in  the  case  of  a  cost-book  mine,  to  com- 
mence working  before  the  entire  capital  was  subscribed.  But  that 
attempt  altogether  failed ;  the  witness  who  was  called  stating  that  it 
was  the  practice  to  begin  as  soon  as  the  entire  capital  was  subscribed^ 
but  before  it  was  all  paid  up.  [Willbs,  J. — In  Barstow  v.  Reynolds, 
which  was  the  case  referred  to  by  my  Brother  Williams  on  the  motion, 
a  new  trial  was  granted,  in  order  that  it  might  be  ascertained  what  was 
the  cost-book  rule  upon  this  subject :  see  24  Law  Times,  83, 118,  278.] 
Wordsworth,  who  professes  to  give  the  characteristics  of  cost-book 
mines,  is  altogether  silent  on  this  matter.     Then  it  is  said  there  was 
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*7^«l  *^  evidence  "^against  the  defendants  Willingale  and  Weatherley, 
-^  and  that  those  only  of  the  directors  are  responsible  in  whose 
names  the  banking-acconnt  was  kept.  The  money,  however,  was  paid 
into  Lubbock's  in  pursuance  of  the  directions  contained  in  the  prospectus 
and  the  rules  and  regulations.  Is  it  the  less  money  had  and  received  by 
the  persons  at  whose  request  and  upon  whose  account  the  plaintiff  paid 
it  in,  because  they  think  fit  to  keep  the  account  at  their  bankers  in  the 
names  of  five  of  their  body  only  ?  Watson  v.  Earl  Gharlemont,  12  Q. 
B.  856  (E.  C.  L.  R.  vol.  64),  which  will  probably  he  relied  on  for  the 
defendants,  is  materially  distinguishable.  The  receipt  was  different  in 
form  from  that  given  here :  the  plaintiff  had  notice  that  he  was  paying 
money  to  the  trustees, — a  body  different  from  the  committee  of  manage- 
ment. If  it  be  necessary,  the  record  may  now  be  amended,  by  striking 
out  the  names  of  Willingale  and  Weatherley.  The  objection  is,  that 
Johns  has  suffered  judgment  by  default.  He  cannot  be  put  in  a  better 
position  than  if  he  had  appeared.  In  Greaves  v.  Humfries,  4  Ellis  & 
B.  851  (E.  C.  L.  R.  vol.  82),  in  an  action  of  contract  against  two  de- 
fendants, A.  and  B.,  A.  suffered  judgment  by  default,  and  B.  pleaded 
never  indebted,  on  which  issue  was  joined.  On  the  trial,  it  appeared 
by  the  evidence  that  B.,  the  defendant  who  pleaded  never  indebted, 
was  solely  liable.  A.,  the  defendant  who  liad  allowed  judgment  to  go 
by  default,  not  being  a  contracting  party.  B.'s  counsel  claimed  a  non- 
suit. The  judge  ordered  the  record  to  be  amended  by  striking  out  the 
name  of  the  defendant  A.,  and  directed  a  verdict  against  B.,  subject 
to  leave  to  move  to  enter  a  nonsuit,  if  the  court  should  think  that  the 
amendment  ought  not  to  have  been  made.  On  motion,  the  court  held 
that  the  amendment  was  properly  made.  And  Crompton,  J.,  said: 
^<  I  find  no  words  (in  s.  37)  expressing  a  restriction  in  cases  where 
there  has  been  a  judgment  by  default.  We  should  not  introduce  into 
*7^Q1  ^^^  statute  a  restriction  '^which  the  legislature  have  not  ex- 
^  pressed,  and  which,  I  believe,  they  never  contemplated."  [Jbb- 
VIS,  C.  J. — That  is  not  quite  this  case.  Here,  Johns  may  say,  «<I 
confessed  myself  liable  to  you  jointly  with  six  others ;  you  now  seek 
to  fix  me  with  a  liability  jointly  with  four.  That  may  prejudice  me 
when  I  come  to  seek  contribution  from  my  co-defendants."  My  Bro- 
ther Willes  suggests  to  me  that  the  circumstance  of  the  plaintiff  asking 
to  strike  out  two  of  the  defendants,  does  not  prove  that  Johns  was  not 
liable  jointly  with  the  six,  only  that  the  plaintiff  was  unable  to  establish 
it.  It  in  truth  leaves  Johns  just  where  he  was.]  No  doubt,  the  party 
who  sues  his  co-defendants  for  contribution,  is  assisted  in  his  action  by 
putting  in  the  judgment.  But  that  is  all.  [Williams,  J. — I  should 
think  the  amendment  might  be  made,  if  the  judge  thought  it  a  proper 
case,  just  as  he  might  amend  any  variance.] 

ByleSy  Serjt.,  and  J7.  «7.  Rodg9on^  in  support  of  the  rule. — 1.  This  is 
not  a  case  in  which  the  ordinary  rule  applies.     2.  If  it  does^  all  the  six 


18  COMMON  BENCH.    (9  J.  SCOTT.)  739 

defendants  are  not-  shown  to  be  liable,  and  the  Lord  Chief  Justice  had 
no  power  to  amend. 

1.  It  may  be  conceded,  that,  where  money  is  paid  for  the  purchase 
of  shares  in  an  undertaking  which  proves  abortive,  the  consideration 
for  the  payment  fails,  and  the  money  may  be  recovered  back :  but  it  is 
submitted,  that  this  is  not  an  undertaking  to  which  that  rule  applies ; 
for,  the  63d  section  of  the  act  for  the  regulation  of  joint  stock  com- 
panies, 7  &  8  Vict.  c.  110,  expressly  provides  *'  that  nothing  in  that  act 
contained  shall  extend  or  be  construed  to  extend  to  any  partnership 
formed  for  the  working  of  mines,  minerals,  and  quarries,  of  what  nature 
soever,  on  the  principle  commonly  called  the  cost-book  principle." 
[WiLLES,  J. — Formed  for  the  working,  &c.]  This  is  a  partnership 
actually  formed :  the  mine  has  *been  worked.  If  this  concern  r^ir^/v 
had  been  wound  up  under  the  7  &  8  Vict.  c.  Ill,  and  11  &  12  '■ 
Vict.  c.  45,  the  plaintiff  could  not  have  said  that  he  was  not  liable  as  a 
contributory.  That  was  decided  in  a  recent  case  of  Re  The  Great 
Cambrian  Mining  and  Quarrying  Company,  Ex  parte  Hawkins,  25  Law 
Journ.  Chan.  221.  There,  by  the  prospectus  of  a  proposed  mining  com- 
pany, the  capital  was  advertised  to  consist  of  30,000Z.,  to  be  paid  up  in 
full  on  allotment ;  and  the  printed  form  of  application  for  shares  con- 
tained an  undertaking  by  the  applicant  to  conform  to  the  rules  of  the 
company.  Mr.  Hawkins  applied  verbally  for  shares  in  the  company, 
which  were  allotted  to  him,  and  he  received  the  scrip-certificates.  The 
certificates  contained  a  statement  that  the  shares  were  to  be  held  subject 
to  the  rules  and  regulations  of  the  company,  one  of  which  was,  that  no 
person  should  be  recognised  as  an  adventurer  until  he  had  signed  the 
rules.  Mr.  Hawkins  never  signed  the  rules,  and  never  interfered  with 
the  management  of  the  company.  Proceedings  having  been  taken 
under  the  winding-up  acts, — it  was  held,  that  Mr.  Hawkins  was  liable 
as  a  contributory.  yice-Chancellor  Wood,  in  giving  judgment,  said : 
<(  The  case  is  concluded  by  the  authorities.  In  the  absence  of  fraud, 
and  of  any  such  announcement  in  the  prospectus  as  that  the  directors 
fthonld  not  have  an  opportunity  of  saying  when  they  will  commence 
boBiness,  I  do  not  see  how  Mr.  Hawkins  can  say  he  has  been  deceived 
with  respect  to  the  nature  of  the  company.  There  is  no  statement,  or 
even  implication,  that  no  business  will  be  carried  on  before  the  whole 
80,000t  is  subscribed  for.  By  the  rules  and  regulations,  the  capital 
of  the  company  is  to  be  80,0002.,  in  80,000  shares  of  11.  each,  and  a 
person  is  to  be  entitled  on  signing  them  to  a  certificate  for  his  shares. 
The  company  is  then  constituted."  *'If,  on  getting  his  certificate, 
he  had  said,  'This  is  not  the  sort  of  company  that  I  intended  to 
^'belong  to,'  then  there  would  have  been  a  locus  poenitenti» :  but  r^^^fTA-, 
he  does  not  do  that ;  all  he  does,  is,  a  year  afterwards  he  brings  ^ 
his  action  against  the  directors  for  the  return  of  his  deposit.     Lord 
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Mansfield's  Case(a)  goes  to  that  point.  He  makes  no  application  to 
return  the  certificate ;  and  it  is  too  late  to  say  he  can  now  escape  from 
the  rules  and  regulations.  The  case  is  clearly  within  Yelland's(&)  and 
Lord  Mansfield's  Cases.  He  has  become  a  member  of  the  company, 
and  authorized  the  directors  to  enter  him  as  a  member.  According  to 
Lord  Mansfield's  Case,  the  contract  is  constituted  between  them,  and  he 
is  a  member  of  the  company,  and  therefore  a  contributory."  [Jkevib, 
C.  J. — The  decision  of  the  yice-Ghancellor  in  that  case  is  not  rested 
upon  the  distinction  which  you  suggest.  And  I  must  confess  it  seems  to 
me  to  be  a  violation  of  all  the  authorities.]  That  the  distinction  sug- 
gested should  exist,  is  most  reasonable.  The  usual  mode  of  obtaining 
possession  of  a  mine,  is,  by  a  lease  for  a  term  of  years,  subject  to  a 
certain  royalty,  and  reserving  a  right  of  re-enla'y  for  non- working:  and 
the  prospectus  showed  that  this  mine  was  being  actually  worked,  at  the 
time  of  the  formation  of  the  company,  under  a  lease.  It  was  essential, 
therefore,  that  the  works  should  be  commenced  at  once ;  and  there  was 
evidence  that  such  was  the  usual  practice.  The  only  question  on  this 
part  of  the  case,  is,  whether  the  plaintiff  has  not  sanctioned  the  appli- 
cation of  his  money  by  the  directors.  The  judgment  of  the  Exchequer 
Chamber  in  Watts  v.  Salter,  10  C.  B.  477,  513  (E.  C.  L.  R.  vol.  70), 
rather  confirms  the  view  of  Vice-Chancellor  Wood  in  Re  The  Great 
Cambrian  Mining  and  Quarrying  Company.  Parke,  B.,  there  says: 
^'  The  plaintiff,  having  executed  the  deed,  has  agreed,  under  his  hand 
and  seal,  that  the  provisional  directors  shall  do  all  that  is  therein  con- 
♦7d91  ^^^^^  >  *2kni  by  that  deed  he  is  bound,  unless  he  was  induced  by 
^  fraud  or  misrepresentation  to  execute  it.  The  question  of  fraud 
was  not  left  to  the  jury.  It  has  been  contended,  that  the  directors  had 
no  power  under  the  deed  to  deal  with  any  part  of  the  money  until  the 
whole  amount  had  been  subscribed.  I  do  not,  however,  agree  in  that 
construction.  If  such  had  been  the  plaintiffs  intention,  he  should  have 
taken  care  not  to  execute  a  deed  which  did  not  express  it.  No  such 
express  stipulation  is  to  be  found  on  the  face  of  the  deed ;  and  none  can 
be  implied."  2.  Then,  assuming  that  this  case  differs  in  no  respect  from 
that  of  an  ordinary  joint  stock  company, — the  bankers  who  received  the 
money,  received  it,  not  as  the  agents  of  the  company,  or  of  the  direc- 
tors generally,  but  as  the  agents  of  the  five  individuals  in  whose  names 
the  account  was  kept.  That  is  a  ground  of  nonsuit :  and  the  question 
is,  whether  it  was  competent  to  the  Lord  Chief  Justice  to  amend  the 
record  by  striking  out  the  names  of  Willingale  and  Weatherley,  and,  if 
80,  whether  under  the  circumstances  this  was  a  proper  case  for  the  exer- 
cise of  his  discretion.  If  the  names  of  Willingale  and  Weatherley  are 
struck  out,  it  would  expose  the  defendant  Johns  to  this  difficulty : — ^A 
judgment  against  him  and  the  other  six  defendants  would  have  been 

(«)  Ex  parte  THa  Earl  of  ManpflcM,  2  M'N.  A  0.  57. 

{b)  Ex  parte  Yelland,  21  Law  J.  Chan.  S52,  16  Jurist,  509. 
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conclusive  evidence  against  each  and  every  of  them  in  an  action  at  his 
suit  for  contribation.  It  may  be,  that  he  would  not  have  allowed  judg- 
ment to  go  by  default,  if  he  had  not  known  that  he  had  the  security  of 
all  his  co-defendants.  By  striking  out  two  of  them,  his  remedy  is  limited 
to  four.  The  chan<^es  of  Johns's  escape  from  liability  to  execution  at 
the  suit  of  the  plaintiff  are  thus  diminished  by  one-third.  If  you  seek 
to  emerge  from  that  difficulty,  by  also  striking  out  the  name  of  Johns, 
that  would  be  making  the  judge  at  Nisi  Prius  strike  out  or  set  aside  a 
judgment^ — which  he  clearly  has  no  power  to  do.  This  consequence 
was  not  pointed  out  in  the  case  *of  Greaves  t^.  Humfries,  4  Ellis  r^cyj^o 
&  B.  861  (E.  C.  L.  R.  vol.  82).  Again,  if  Johns  had  originally  L  '^"^ 
been  omitted,  there  might  have  been  a  plea  in  abatement.  [Williams, 
J. — That  argument  would  be  equally  applicable  whether  there  was  a 
judgment  by  default  or  not.]  No  doubt  [Willes,  J.,  referred  to 
Taylor  v.  Best,  14  C.  B.  487  (E.  C.  L.  R.  vol.  78).] 

Jbrvis,  C.  J. — I  am  of  opinion  that  this  rule  should  be  discharged. 
I  assume  that  there  is  nothing  to  distinguish  this  from  the  ordinary  case, 
and  that,  if  this  had  not  been  the  case  of  a  cost-book  mine,  the  plaintiff 
would  be  entitled  to  recover.     That  being  so, — as,  indeed,  my  Brother 
Byles  started  with  admitting, — the  conclusion  I  have  come  to,  is,  that 
there  is  nothing  in  the  case  of  a  company  formed  for  the  working  of  a 
mine  on  the  cost-book  principle,  to  take  it  out  of  the  ordinary  rule. 
On  the  contrary,  I  find  by  the  contract  upon  which  the  plaintiff  was 
induced  to  part  with  his  money,  that  he  consented  to  become  a  member 
of  a  partnership  whose  capital  was  to  consist  of  12,000Z.,  in  12,000 
shares  of  12.  each ;  and  it  was  no  part  of  the  bargain  that  he  should  be 
considered  a  partner  in  a  concern  with  a  paid  up  capital  of  685Z.  on 
shares  allotted  or  subscribed  to  the  extent  of  4720  only,  and  which 
became  abortive.     I  repeat,  I  see  no  ground  of  distinction  between  this 
and  the  ordinary  case  where  an  allottee  of  shares  has  been  held  entitled 
to  recover  back  his  deposit  on  the  failure  of  the  directors  to  carry  out 
the  scheme.     As  to  the  second  point,  it  seems  to  me  to  be  unnecessary 
to  amend  the  record  by  striking  out  the  names  of  the  defendants  Wil- 
lingale  and  Weatherley,  because  I  think  all  the  defendants  who  are  sued 
are  liable  in  the  form  in  which  they  are  sued.     In  the  prospectus,  which 
they  all  concur  in  issuing,  they  state  that  Sir  John  Lubbock  &  Co.  are 
the  bankers  of  the  company,  with  whom  an  account  is  to  be  opened  in 
the  names  of  the  committee,  and  that  all  '^'moneys  shall  be  paid  r4c7 jj. 
in  to  that  account.     They  agree  amongst  themselves  that  five  of  ^ 
their  number  shall  be  the  depositaries  to  receive  and  hold  the  moneys 
for  the  whole  seven  directors,  or  more,  as  the  case  may  be.     I  therefore 
think  the  whole  ar<e  properly  charged,  and  that  no  amendment  is  neces- 
sary.    If  it  had  been  necessary,  I  think  the  language  of  the  statute 
would  have  warranted  us  in  making  the  amendment  as  prayed,  even 
though  the  name  of  Johns,  the  defendant  who  suffered  judgment  by 
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default,  should  remain  on  the  record.  The  object  of  the  statute  was, 
to  extend  the  powers  of  amendment,  so  as  to  put  upon  the  record  the 
real  parties  and  the  real  question  to  be  tried  between  them.  The  real 
question  here,  was,  to  whom  did  the  plaintiiT  pay  his  50/.,  and  for  what 
purpose  7  I  am  clearlj  of  opinion  that  the  plaintiff  is  entitled  to  reco- 
ver, and  that  this  rule  should  be  discharged. 

Williams,  J.(a) — I  am  of  the  same  opinion.  Notwithstanding  the 
company  in  question  came  to  nothing,  it  would  not  necessarily  follow 
that  the  plaintiff  would  be  entitled  to  recover  back  his  money,  becaoBe 
it  might  be,  that,  before  the  company  became  abortive,  the  money  had 
been  exhausted  by  its  application  to  purposes  sanctioned  by  the  plaintiff. 
But  I  cannot  discover  here  any  evidence  that  any  expenditure  whatever 
took  place  or  was  incurred  by  the  directors  under  the  authority  of  the 
plaintiff.  He  has  a  right  to  say,  that  he  subscribed  his  money  for  the 
purpose  of  carrying  on  an  adventure  with  a  certain  stipulated  number 
of  companions.  It  is  clear,  that  he  gave  no  authority  to  the  directors 
to  prosecute  the  adventure,  or  to  incur  any  expense  for  that  purpose, 
until  that  number  was  complete.  The  consideration,  therefore,  upon 
which  the  money  was  paid,  has  failed,  and  the  plaintiff  is  entitled  to 
^TA^l  ^^^^^^^  ^^  back.  I  also  ^concur  with  my  Lord  in  thinking  that 
■'  there  was  evidence  in  this  case  from  which  the  jury  might  properly 
Qnd  that  the  money  was  received  by  Sir  John  Lubbock  k  Co.  as  the 
bankers  of  all  the  seven  defendants.  If,  however,  it  were  necessary  to 
decide  the  point,  I  entertain  a  very  strong  opinion  that  it  was  competent 
to  my  Lord  to  amend  the  record  at  the  trial  by  striking  out  the  names 
of  Willingale  and  Weatherley,  if  it  appeared  to  him  to  be  a  pVoper  case 
for  the  exercise  of  his  discretion ;  and  that  it  was  not  the  less  a  proper 
case  for  amendment,  because  another  of  the  defendants  bad  suffered 
judgment  by  default.  It  might  be,  that  the  circumstances  of  the  case 
might  be  such  that  it  would  be  right  to  strike  out  the  name  of  that 
defendant  also,  or  to  impose  some  other  terms.  But  it  is  unnecessary 
to  give  any  opinion  on  that,  because  I  think  there  was  abundant  evidence 
of  a  receipt  of  the  money  by  the  bankers  as  the  agents  and  on  account 
of  all  the  defendants. 

WiLLBS,  J. — I  am  entirely  of  the  same  opinion.  With  reference  to 
the  first  point,  I  find  that  the  judgment  of  the  Vice-Chancellor  in  the 
case  of  The  Great  Cambrian  Mining  and  Quarrying  Company,  25  Law 
Journ.  Ch.  221,  was  founded  upon  the  decision  in  Ex  parte  Earl  of 
Mansfield,  2  M'N.  k  G.  57.  There,  an  allottee  of  shares  paid  the 
required  deposit  thereon,  and  received  the  scrip-<;ertificates  of  the 
shares,  acknowledged  the  receipt  thereof,  and  was  registered  as  a  share- 
holder. The  company  commenced  operations  before  its  capital  was 
fully  subscribed,  but  afterwards  discontinued  its  business  as  unprofita- 
ble,  the  scheme  being  neither  fraudulent  nor  abortive.     The  allottee 

(a)  Gresswell,  J.,  wm  abient 
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was  held  to  be  a  contributory,  although  he  had  not  signed  the  deed  of 
settlement,  nor  paid  any  of  the  calls  when  demanded,  nor  taken  any 
part  in  the  affairs  of  the  company.  It  seems,  therefore,  that  the  ques- 
tion in  a  *court  of  law  differs  materially  from  that  which  arises  r^jAa 
in  equity.  My  Brother  Byleg  will  probably  recollect  the  case  ^ 
of  Lord  Londesborough  v.  Mowatt,  where  parties,  who  had  obtained 
allotments,  and  paid  the  deposits  thereon,  were  placed  upon  the  list  of 
contributories,  though  afterwards  held  entitled  to  recover  back  their 
deposits,  on  the  ground  that  they  had  never  sanctioned  the  application 
of  the  money  by  the  directors  to  the  purpose  to  which  they  applied  it. 
The  ground  upon  which  I  rest  my  opinion  on  the  second  point  is  this : — 
The  committee  of  directors  issue  a  prospectus,  in  which  they  state  that 
the  payment  of  the  deposits  is  to  be  made  to  Sir  John  Lubbock  &  Co., 
as  the  bankers  of  the  company ;  and  the  plaintiff  goes  to  the  bankers 
and  pays  the  money,  getting  a  receipt  showing  that  it  is  received  by 
them  on  behalf  of  the  directors.  What  the  bankers  do  with  the  money 
is  a  matter  of  indifference  to  the  plaintiff.  If,  with  the  consent  of  the 
directors,  the  bankers,  for  the  sake  of  convenience,  place  the  money  to 
an  account  opened  in  the  names  of  five  of  their  body,  that  cannot 
affect  the  plaintiff.  The  moment  he  paid  his  money,  it  was  money 
received  by  the  company.  Either  upon  the  fact,  therefore,  of  the 
receipt  of  the  money  by  the  company,  or  upon  the  ground  of  the  repre- 
sentation of  their  agents,  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  recover  back  this  money  from  all  the  defendants.  The  rule,  there- 
fore, will  be  discharged. 

Jbrvis,  G.  J. — The  plaintiff's  counsel  will  have  to  exercise  their 
discretion,  in  the  event  of  an  appeal,  as  to  whether  or  not  they  will 
avail  themselves  of  the  power  of  amendment  which  this  court  thinks 
exists,  and  ought  to  be  exercised,  if  necessary ;  inasmuch  as  the  power 
of  unendment  does  not  go  to  the  court  of  appeal. 

♦WiLLBS,  J.-^— If,  upon  consideration,  the  plaintiff's  counsel  r^wAf^ 
think  it  safer  to  amend  by  striking  out  the  names  of  Willingale  *- 
and  Weatherley,  they  are  at  liberty  to  do  so,  because  we  think  it  is  a 
case  for  amendment,  though  we  do  not  think  any  amendment  necessary. 

Rule  discharged. 
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GORDON  V.  WHITEHOUSE.    June  5. 

Bj  agreement  between  A.  and  B.  it  waa  agreed  that  B.  should  buy  of  A.  a  certain  plant  mate- 
rials, and  tools,  "  at  a  Taluation  to  be  made  by  A.  and  a  person  to  be  appointed  by  B.,"  asd 
that  B.  should  pay  for  the  same  by  a  bill  for  160^  at  two  months  from  the  ralnation,  and  by 
another  bill  for  the  balance  of  the  Taluation  at  three  months  after  date. 

Under  this  agreement,  B.  was  let  into  possession,  and  A.  and  one  J.  (who  represented  B.)  met 
and  proceeded  to  Talne,  haying  a  list  of  the  articles  to  be  valaed,  as  to  all  of  which,  except 
certain  timber,  the  prices  were  finally  agreed  upon ;  but,  as  to  the  timber,  the  price  per  foot 
and  the  superficial  measurement  only  were  agreed  upon,  the  calculation  of  the  cubical  eoDtcnti 
and  the  carrying  out  the  amount  being  left  to  be  filled  in  by  B.'s  foreman.  A.  and  J.  nerer 
met  again,  and  did  not  agree  upon  the  sum  total ;  but  B.  (after  action  brought  for  it)  paid 
the  150^  :-> 

Held,  sufficient  CTidenee  to  warrant  the  jury  in  finding  that  a  valuation  had  been  made  by  A. 
and  J. 

The  declaration  stated,  that  the  plaintiff  and  defendant  agreed  that 
the  plaintiff  should  sell  to  the  defendant,  and  that  the  defendant  should 
buy  of  the  plaintiff,  certain  plant,  materials,  and  tools,  at  a  valuation 
to  be  made  bj  the  plaintiff  and  a  person  appointed  bj  the  defendant, 
and  that  the  defendant  should  pay  for  the  same  by  a  bill  of  exchange 
for  1502.,  drawn  by  the  defendant  upon  and  accepted  by  a  customer  of 
the  defendant,  at  not  exceeding  two  months  from  the  •  said  valuation, 
and  by  another  bill  of  exchange  for  the  balance  of  the  said  valuation, 
accepted  by  the  defendant,  and  payable  at  three  months  after  date : 
Averment,  that,  in  pursuance  of  the  said  agreement,  the  plaintiff  did 
sell  and  deliver  to  the  defendant,  and  the  defendant  bought  and  received 
of  the  plaintiff  the  said  plant,  materials,  and  tools,  upon  the  terms 
aforesaid,  and  that  a  valuation  thereof  was  duly  made  pursuant  to  the 
said  agreement,  of  which,  and  the  amount  thereof,  the  defenduit  had 
*7dRl  ^^^  notice ;  and  *that,  although  the  said  sum  of  150Z.  had  been 
^  paid,  and  all  conditions  precedent,  necessary  matters  and  things, 
on  the  part  of  the  plaintiff,  so  as  to  entitle  him  to  have  the  bill  accepted 
by  the  defendant  for  the  balance  of  the  said  valuation,  had  been  per- 
formed, and  a  reasonable  time  for  accepting  and  giving  such  bill  had 
elapsed  before  this  suit :  yet  the  defendant  had  not  accepted  or  given 
a  bill  of  exchange  for  the  balance  of  the  said  valuation,  but  had 
refused  so  to  do,  and  had  not  paid  the  said  balance. 

The  defendant  pleaded, — ^first,  that  he  did  not  agree  as  alleged, — 
secondly,  that  no  such  valuation  as  alleged  was  made, — thirdly,  that  no 
such  bill  of  exchange  as  in  the  declaration  secondly  mentioned  wis 
presented  to  the  defendant  for  acceptance,  and  that  he  was  Bot 
requested  to  accept  such  bill  of  exchange, — ^fourthly,  that  the  plaintiff 
theretofore  sued  the  defendant  in  the  Court  of  Exchequer  of  Pleas,  at 
Westminster,  in  an  action  in  respect  of  the  same  identical  cause  of 
action  as  that  in  the  present  declaration  mentioned,  and  that  such  pro- 
ceedings were  thereon  had,  that,  afterwards,  and  after  the  commence- 
ment of  this  suit,  by  the  judgment  of  the  said  court  it  was  considered 
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that  the  plaintiff  should  be  in  mercy  for  his  claim  in  the  said  action, 
so  far  as  the  same  related  to  the  said  cause  of  action  in  the  said  decla- 
ration contained,  and  that  the  defendant  should  go  thereof  without  day, 
as  by  the  record  and  proceedings  thereof  remaining  in  the  said  court 
appeared. 

The  plaintiff  joined  issue  on  the  first,  second,  and  third  pleas,  and 
replied  to  the  fourth,  that  the  said  action  in  the  fourth  plea  mentioned 
was  not  brought,  nor  was  the  defendant  sued  therein,  in  respect  of  the 
same  cause  of  action  as  that  in  the  declaration  mentioned,  as  in  the 
said  fourth  plea  alleged ;  whereupon  issue  was  joined. 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  *in  r„e74.Q 
London  after  last  Hilary  Term.  The  plaintiff  was  a  civil  ^ 
engineer  and  contractor ;  the  defendant  an  iron-master  and  contractor 
carrying  on  a  large  business  at  Sedgeley,  in  Staffordshire.  In  the 
early  part  of  1855,  the  defendant  had  a  contract  with  the  commission- 
ers of  public  works  for  the  erection  of  the  piers  of  a  bridge  at  Chelsea. 
One  Deeley,  a  sub-contractor  under  the  defendant,  having  failed,  a 
negotiation  took  place  between  him  and  the  plaintiff  for  the  erection 
of  the  castings,  which  resulted  in  the  agreement  declared  upon. 

The  plant,  tools,  and  other  things  which  were  to  be  valued,  consisted, 
amongst  other  things,  of  a  large  quantity  of  timber  in  bulk.  The  plain- 
tiff and  one  Jones  met  on  the  ground  for  the  purpose  of  making  the 
valuation,  having  a  list  of  the  various  articles,  opposite  to  which  the 
plaintiff  put  down  the  prices  agreed  on  between  them.  As  to  the  timber, 
it  was  agreed  to  be  taken  at  a  certain  price  per  cubic  foot ;  the  super- 
ficial measurement  was  taken,  but  the  exact  quantities  were  not  then 
ascertained,  a  day  being  appointed  for  the  purpose  of  adjusting  the 
account, — the  quantities  to  be  calculated  in  the  mean  time  by  one 
Griffiths,  the  defendant's  foreman.  The  parties,  however,  did  not  meet 
again,  but  the  plaintiff  afterwards  sent  Jones  the  quantities  as  settled 
by  Griffiths.  Jones  subsequently  sent  in  his  valuation,  making  the  total 
6522.  18«.  10(2.  The  plaintiff  made  the  amount  711Z.  8s.  2(2.,  and  on 
the  19th  of  October,  1854,  he  wrote  to  the  defendant  as  follows : — 

**  Mr.  Jones  and  I  have  arranged  very  amicably,  and  without  the  ne- 
cessity of  appealing  to  any  referee.  Have  the  goodness  to  send  me  to- 
morrow, if  you  have  not  done  so  to-day,  bills  for  1502.  as  agreed,  on 
account  of  the  plant  and  materials ;  the  remainder  I  shall  draw  on  you 
'  for,  as  arranged,  as  soon  as  Mr.  Jones  has  completed  his  fair  copy 
valaation." 

The  fourth  plea  was  waived :  but  the  plaintiff  *proposed  to  put  r^r^rr^ 
in  the  record  in  the  action  there  referred  to,  for  the  purpose  of  ^ 
showing  an  admission  by  the  defendant  that  a  valuation  had  been  made, 
— the  declaration  alleging  a  valuation  to  have  been  duly  made,  and  that 
the  defendant  refused  to  deliver  the  bill  for  1502.  as  agreed ;  and  the 
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defendant  pleading  merely  that  no  sach  bill  had  been  presented  for 
acceptance* 

On  the  part  of  the  defendant,  it  was  objected  that  the  record  in  the 
former  action  was  inadmissible ;  and  the  Chief  Justice  so  ruled. 

It  was  then  proved,  that  the  plaintiff  obtained  a  verdict  in  that  action, 
and  that  the  defendant  paid  the  amount. 

For  the  defendant  it  was  insisted,  that  there  was  no  evidence  that  the 
valuation  contemplated  by  the  agreement  had  taken  place,  and  conBe- 
quently  that  there  was  no  ascertained  balance  for  which  he  was  bound 
to  accept. 

His  Lordship  left  it  to  the  jury  to  say,  whether  or  not  there  had  been 
a  valuation ;  and  they  found  for  the  plaintiff  for  5622.  S«. 

Bugh  Hilly  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection,  and  that  the  verdict  was  not  warranted 
by  the  evidence.  He  submitted  that  the  learned  judge  should  not  have 
left  it  to  the  jury  to  say  whether  there  was  a  valuation,  as  the  evidence 
distinctly  proved  that  no  valuation  had  been  made  pursuant  to  the  con- 
tract. 

ByleSj  Serjt.,  and  Ltnh,  now  showed  cause. — The  question  is,  whether 
there  was  any  evidence  that  a  valuation  was  made :  there  can  be  no 
misdirection  if  there  was  any  evidence  to  go  to  the  jury  of  a  valuation. 
The  record  in  the  former  action  was  not  offered  as  an  estoppel,  but  as 
^^^-in  evidence  of  an  admission  by  the  defendant  *that  a  valuation  had 
^  been  made.  [Crbsswell,  J. — It  was  an  admission  for  the  pur- 
pose of  that  suit  only.  Willbs,  J. — Parke,  B,,  lays  down  the  rule  m 
these  terms,  in  Boileau  v.  Rutlin,  2  Exch.  665,  681^t — "  I*  would  seem 
that  bills  in  equity,  as  well  as  pleadings  at  common  law,  are  not  to  be 
treated  as  positive  allegations  of  the  truth  of  the  facts  therein,  for  all 
purposes,  but  only  as  statements  of  the  case  of  the  party,  to  be  ad- 
mitted or  denied  by  the  opposite  side,  and,  if  denied,  to  be  proved,  and 
ultimately  submitted  for  judicial  decision.  The  facts  actually  decided 
by  an  issue  in  any  suit  cannot  be  again  litigated  between  the  same 
parties,  and  are  evidence  between  them,  and  that  conclusive  upon  a 
different  principle,  and  for  the  purpose  of  terminating  litigation :  and  so 
are  material  facts  alleged  by  one  party,  which  are  directly  admitted  by 
the  opposite  party,  or  indirectly  admitted  by  taking  a  traverse  on  some 
other  facts,  but  only  if  the  traverse  is  found  against  the  party  making 
it.  But  the  statements  of  a  party  in  a  declaration  or  plea,  though,  for 
the  purposes  of  the  cause,  he  is  bound  by  those  that  are  material,  and 
the  evidence  must  be  confined  to  them  upon  an  issue,  ought  not,  it  should 
seem,  to  be  treated  as  confessions  of  the  truth  of  the  facts  stated.'* 
Jbrvis,  C.  J. — There  is  nothing  in  this  point.]  There  was  no  misdi- 
rection, and  the  verdict  was  fully  justified  by  the  evidance.  The  agree- 
ment was,  that  the  plant,  tools,  and  materials  should  be  valued  by  the 
plaintifi[  and  by  a  person  named  on  the  part  of  the  defendant    This 


18  COMMON  BENCH.    (9  J.  SCOTT.)  751 

person  (Jones)  and  the  plaintiff  met,  and,  haying  agreed  upon  a  valua- 
tion of  the  plant  and  tools,  proceeded  to  value  the  timber.  They  ascer- 
tained its  measurement  in  superficial  feet,  and  the  price  per  foot,  leaving 
it  for  the  defendant's  clerk  or  foreman  to  calculate  the  cubical  contents 
and  carry  out  the  figures.  If  more  were  necessary  to  satisfy  the  terms 
of  the  agreement,  it  may  be  contended  that  the  correspondence 
*8hows  that  the  doing  more  was  dispensed  with.  It  was,  under  r^.^f-n 
all  the  circumstances,  for  the  jury  to  say  whether  that  which  was  ^ 
done  was  the  valuation  or  appraisement  which  the  parties  intended. 
And  they  came  to  the  only  conclusion  that  could  properly  be  come  to 
upon  the  evidence. 

JSuffh  Hill  and  Petersdofff,  in  support  of  the  rule. — In  order  to 
ascertain  the  amount  to  be  drawn  for,  it  was  necessary  that  the  prices 
as  well  as  the  quantities  of  the  timber  should  be  agreed  on.  It  appears, 
that,  for  this  purpose,  the  plaintiff  and  Jones  met  and  went  through  a 
list  of  the  plant  and  tools,  which  had  previously  been  made  out  by  the 
clerk  of  the  works,  and  affixed  a  price  to  each  article ;  and  that,  when 
they  came  to  the  timber,  though  they  agreed  as  to  the  superficial  mea- 
surement and  the  price  per  foot,  the  number  of  feet  to  be  charged  for 
was  not  agreed,  and  has  not  to  this  moment  been  agreed.  The  only 
valuation  to  which  Jones  assented  made  th0  total  6627.  18^.  lOd. ; 
whereas  the  plaintiff  claimed,  and  the  verdict  passed  upon  the  assump- 
tion that  the  correct  valuation  amounted  to  7117.  8«.  2d,  This  clearly 
was  not  what  the  parties  stipulated  for.  The  case  is  analogous  to 
that  of  a  submission  to  arbitration :  and  it  has  been  held,  that,  where 
a  matter  is  referred  to  the  award  of  three  arbitrators,  or  any  two,  and 
two  only  sign,  at  different  times  and  places,  what  purports  to  be  an 
award,  this  is  not  in  pursuance  of  the  submission :  Wade  v,  Dowling,  4 
Ellis  &  B.  44  (E.  0.  L.  R.  vol.  82).  Coleridge,  J.,  there  says,—"  The 
parties  say,  '  We  refer  this  matter  to  three  arbitrators ;  we  wish  to  have 
the  opinion  of  all  three,  at  any  rate  the  opinion  of  two,  up  to  the  last 
moment.  It  is  well  pointed  out  in  Stalworth  v.  Inns,  13  M.  &;  W.  469,t 
2  D.  &  L.  428,  that,  up  to  the  last  moment,  something  may  occur  to 
change  the  opinion  of  the  arbitrator.  Is,  then,  this  condition  carried 
out  *when  the  arbitrators  execute  at  different  places  and  times?  r^tYco 
I  think  not."  Wightman,  J.,  says, — "  The  submission  is,  to  the  ^ 
award  of  any  two  or  more  who  make  the  award  before  a  certain  time. 
One  makes  at  one  time,  another  at  another.  When  is  there  the  signa- 
ture of  the  two  ?  A  week  or  a  fortnight  may  intervene  between  the 
signatures ;  yet  clearly  there  is  not  the  signature  of  the  two  till  both 
have  signed ;  nor  till  then  is  there  the  final  signature  of  one,  since  mat- 
ters may  occur  in  the  interval  which  may  alter  his  view.  The  parties 
have  a  right  to  the  joint  judgment  of  the  two,  exercised  upon  considera- 
tion up  to  the  last  moment.''  And  Erie,  J.,  adds, — '^This  is  not  the 
award  for  which  the  submission  stipulates.     That  was  to  be  an  award 
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made  upon  the  joint  judgment  of  arbitrators  considering  all  that  they 
had  heard  up  to  the  giving  of  their  judgment."  The  rule  there  laid 
down  was  adopted  and  acted  upon  by  this  court  in  Peterson  r.  Eyre,  15 
C.  B.  724  (E.  C  L.  R.  vol.  80).  So,  here,  the  agreement  is,  that  the 
valuation  shall  be  the  result  of  the  joint  judgment  of  the  plaintiff  and 
Jones:  until  they  have  finally  agreed,  there  is  no  valuation  binding 
upon  either  party.  [Williams,  J. — Id  certum  est  quod  certum  reddi 
potest.  The  measurement  and  the  price  per  foot  were  agreed  upon; 
nothing  remained  to  be  done  but  a  mere  matter  of  figures.]  The  mate- 
rials for  calculation  were  ascertained,  but  not  the  result.  Enough  at  all 
events  remained  to  be  done  to  occasion  a  serious  discrepancy  in  the 
result  come  to  by  the  parties.  The  defendant  has  not  had  the  benefit 
of  Jones's  judgment,  which  he- stipulated  for:  there  is,  therefore,  the 
absence  of  that  concurrence  of  mind  between  the  plaintiff  and  Jones 
which  was  an  essential  condition  precedent  to  the  defendant's  liability 
to  give  his  acceptance  for  the  balance. 

*7^xi1  Cresswell,  J. — I  am  of  opinion  that  this  rule  should  *be  dis- 
^  charged.  It  appears  that  the  two  parties  to  the  action  had 
agreed  that  the  defendant  should  buy  of  the  plaintiff  certain  plant,  ma- 
terials, and  tools,  at  a  valuation  to  be  made  by  the  plaintiff  and  a  person 
appointed  by  the  defendant,  and  that  the  defendant  should  pay  for  the 
same  by  a  bill  of  exchange  for  1502.,  drawn  by  the  defendant  upon  and 
accepted  by  a  eustomer  of  the  defendant  at  two  months  from  such  valu- 
ation, and  by  another  bill  for  the  balance  of  the  valuation,  accepted  by 
the  defendant,  and  payable  at  three  months  after  date.  By  the  terms 
of  this  agreement,  no  payment  would  become  due  until  the  valuation 
was  made.  The  150Z.  had  been  paid, — after  action,  it  is  true ;  but  that 
is  not  material  here.  The  substantial  answer  pleaded  here,  is,  that  no 
such  valuation  as  alleged  was  made ;  and  it  is  insisted  that  the  defend- 
ant was  not  bound  to  accept  the  second  bill,  because  he  cannot  tell  the 
amount  for  which  he  was  bound  to  accept.  The  objection  is  one  of  the 
strictest  nature :  and  we  ought  not  to  disturb  the  verdict  if  there  is  any 
evidence  upon  which  it  may  be  sustained*  I  am  of  opinion  that  the 
payment  of  the  first  bill  was  some  evidence  of  a  valuation  having  been 
made.  Suppose  the  record  in  the  former  action  had  not  been  put  in : 
assume  that  the  defendant  agreed  to  pay  the  amount  by  two  instalments 
after  a  valuation, — when  one  instalment  is  shown  to  have  been  paid,  is 
not  that  evidence  of  an  assent  to  the  valuation  ?  I  think  it  is.  More- 
over, I  think  the  valuation  in  this  case  was  sufficiently  made.  It  appears 
that  the  plaintiff  and  the  defendant's  valuer  met,  and  agreed  upon  the 
prices  of  each  article  to  be  valued,  except  the  timber ;  and,  as  to  that, 
it  appears  that  they  agreed  upon  the  superficial  measurement  and  the 
price  per  foot.  That  would  give  them  the  means  of  ascertaining  to  a 
mathematical  certainty  the  number  of  cubic  feet  to  be  paid  for,  voA 
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would,  I  think,  entitle  the  plaintiflT  to  tender  for  acceptance  a  r^^^r 
*bill  for  the  correct  amount  of  the  balance.     If  the  defendant  *■ 
could  have  shown  that  the  plaintiff  had  erroneously  computed  the  quan- 
tities, and  had  not  tendered  a  bill  for  the  right  amount,  he  might  have 
pleaded  it.     But  that  is  not  pretended.     The  case  of  Waddle  v.  Down- 
man,  12  M.  &  W.  562,t  affords  a  good  illustration.     There,  ^n  award 
was  upheld  by  the  court  as  sufficiently  certain,  under  these  circum- 
stances : — It  was  an  action  of  debt  for  work  and  labour,  goods  sold,  &c. ; 
to  which  the  defendant  pleaded  nunquam  indebitatus,  payment,  and  a 
set-off.     The  cause  and  all  matters  in  difference  were  referred  by  order 
of  Nisi  Prius ;  and,  after  providing  for  the  verdict,  the  order  provided 
that  the  arbitrator  should  also  by  his  award  ''  ascertain  what  sum  of 
money,  if  any,  he  should  find  to  be  due  from  either  or  any  of  the  said 
parties  to  the  other  or  others  of  them,  in  respect  to  any  of  the  said  other 
matters  in  difference.*'     It  appeared  that  the  plaintiff  had  supplied  the 
defendant  with  certain  cast-iron  machinery  called  a  '' cam-ring  and 
shaft,"  for  which  the  defendant  declined  to  pay,  alleging  them  to  be 
defective  and  insufficient.     At  the  last  meeting  before  the  arbitrator,  it 
was  agreed  between  the  parties,  that,  if  he  should  think  fit  that  the  cam- 
ring  and  shaft  ought  not  to  be  charged,  he  was  to  allow  the  plaintiffs 
the  value  of  them  at  the  market-price  of  pig-iron^  as  they  had  been  re- 
tained by,  and  were  still  in  the  possession  of,  the  defendant.     The  arbi- 
trator made  his  award  in  the  following  terms, — '^  I  award  und  determine 
that  the  plaintiffs  are  not  entitled  to  recover  any  debt  or  damage^  in  the 
said  cause  against  the  defendant,  and  that  no  sum  of  money  is  due  from 
either  of  the  parties  to  the  other  of  them  in  respect  to  any  of  the  other 
matters  in  difference  mentioned  in  the  said  rule  or  order,  except  that  I 
award  that  the  defendant  do  on  demand  pay  to  the  plaintiffs,  for  the 
defective  shaft  and  cam-ring  delivered  to  the  defendant  by  the  plaintiffs, 
and  now  on  the  defendant's  *premises,  such  sum  of  money  as  the  ri^rjr^ 
same  amounts  to  according  to  the  present  market-price  of  pig-  ^ 
iron  :"  and  it  was  held  that  the  award  was  not  bad  for  uncertainty  in 
omitting  to  name  the  time  and  market  at  which  the  price  of  the  iron 
was  to  be  ascertained.     There  the  parties  had  not  gone  so  far  as  they 
have  here ;  the  cam-ring  and  shaft  had  not  been  weighed ;  and  there 
was  an  element  of  strife  (viz.  the  market  price  of  pig-iron)  which  does 
not  exist  in  this  case :  yet  the  court  held  the  award  sufficiently  certain. 
That,  as  it  seems  to  me,  was  a  stronger  application  of  the  maxim  ^'  Id 
certum  est  quod  certum  reddi  potest,"  than  we  are  called  upon  to  make 

here.  ' 

Williams,  J. — I  am  of  the  same  opinion,  and  should  not  have  thought 
it  necessary  to  add  anything  to  what  has  been  said  by  my  Brother  Cress- 
well,  but  for  an  expression  used  by  him  w^hich  may  be  misunderstood. 
I  do  not  agree  in  the  suggestion  that  has  been  made  by  counsel,  that 
this  case  is  to  be  governed  by  the  rule  which  prevails  in  cases  of  valua- 
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tion  bj  arbitrators.  An  arbitrator  is  bound  to  pursue  the  submission  ia 
every  material  point.  The  same  principle  does  not  apply  to  a  case  of 
this  sort.  Here  we  are  to  look  to  the  substance :  and  I  think  there  was 
abundant  evidence  that  the  valuation  did  take  place. 

Cresswell,  J. — I  referred  to  the  case  of  Waddle  v.  Downman,  not 
as  an  authority  which  was  to  govern  our  decision  upon  this  occasion,  but 
merely  as  an  instance  of  the  application  of  the  principle. 

WiLLES,  J.,  concurred. 

Jervis,  C.  J. — I  must  confess  I  felt  some  difficulty  at  the  trial;  and 
^---,  my  doubts  axe  not  entirely  removed  now.  *I  rejoice,  however, 
^  that  my  learned  Brothers  have  been  able  to  arrive  at  the  conclu- 
sion they  have  come  to.  The  defence  was  not  one  which  could  be  com- 
mended. Rule  discharged. 


HIRSCH  and  Others  v.  COATES. 
FOUNTAIN  and  Others,  Garnishees.     June  12. 

An  order  npon  a  garnishee,  tinder  the  63d  section  of  the  Common  Law  Procedure  Act  1S54, 17 
and  18  Vict  o.  125,  hu  no  operation  upon  debts  of  which  the  judgment-debtor  has  already 
divested  himself  by  assignment. 

This  was  an  action  upon  a  bill  of  exchange  for  2562. 19^.,  against  the 
defendant  as  acceptor.  On  the  19th  of  March  last  a  writ  was  issued 
under  the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855  (18  4 
19  Vict.  c.  67),  upon  which  judgment  was  signed  against  the  defendant 
on  the  3d  of  April. 

On  the  1st  of  April,  the  defendant  by  deed  assigned  to  one  Richard 
'  Hall,  his  executors,  &c.,  "  all  and  singular  the  household  goods  and  fur- 
niture, plate,  linen,  china,  stock  in  trade,  ready  money,  debts  and  hcu- 
ritiesfor  money,  books  of  account,  bonds,  bills,  and  all  and  every  other 
the  personal  estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature,  kind,  or  sort  soever,  belonging,  due,  or  owing  to  him,"  in  trust 
.for  the  benefit  of  all  his  creditors  who  should  execute  that  deed. 

Hall  took  possession  of  the  defendant's  effects  under  this  assignment^ 
and  gave  notice  thereof  to  the  plaintiffs  on  the  8d  of  April.  On  the 
1st  of  May  the  defendant  was  served  with  a  summons  calling  upon  him 
to  show  cause  why  he  should  not  be  examined  before  one  of  the  masters, 
or  such  other  person  as  the  judge  should  appoint,  touching  any  and 
what  debts  were  owing  to  him,-^under  the  Common  Law  Procedure  Act, 
3^--Q,  1854,  17  &  18  Vict.  *c.  125,  s.  60.  This  summons  came  on  for 
^  hearing  before  Williams,  J.,  on  the  5th  of  May,  when  the  follow- 
ing order  was  made : — 

"  Upon  reading,  &c.,  I  do  order  that  the  judgment-debtor  do  attend, 
and  that  he  be  orally  examined  as  to  any  and  what  debts  are  owing  to 
him,  before  Mr.  John  England,  of  Hull,  solicitor,  at  such  time  and  place 
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as  he  may  appoint ;  and  that  the  said  judgment-debtor  do  prodace  such 
of  his  books  as  are  in  his  possession  or  control  before  the  said  examiner 
at  the  time  of  such  examination :  And  I  reserve  all  question  of  costs." 

The  defendant,  in  pursuance  of  that  order,  attended  before  Mr.  Eng- 
land, and  stated  that  he  had  no  debts  owing  to  him,  inasmuch  as  he  had 
assigned  them  to  Hall  for  the  benefit  of  his  creditors. 

On  the  14th  of  May  the  following  order  was  made  by  Growder,  J., 
at  the  instance  of  the  plaintiflfs : — 

"  Upon  hearing  the  attorneys  or  agents  for  the  judgment-creditors, 
and  upon  reading  the  affidavit  of  William  Cooke,  I  do  order  that  all 
debts  due  and  owing,  or  accruing  due,  from  the  above-named  garnishees 
to  the  above-named  judgment-debtor  be  attached  to  answer  a  judgment 
recovered  against  the  above-named  judgment-debtor  pn  the  3d  of  April, 
1856,  by  the  above-named  judgment-creditors,  in  the  Court  of  Common 
Pleas,  for  260Z.  19^.,  debt  and  costs.  I  further  order,  that  the  above- 
named  garnishees,  their  attorney  or  agent,  attend  me  at  my  Chamber^, 
&c.,  on  Thursday,  the  22d  day  of  May,  instant,  at  3  of  the  clock  in  the 
afternoon,  to  show  cause  why  they  should  not  pay  the  judgment-credit- 
ors the  debt  due  from  them  to  the  judgment-debtor,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  said  judgment-debt." 

The  parties  accordingly  attended  before  Crowder,  J.,  on  the  22d  of 
May,  when,  the  garnishees  admitting  that  they  were  indebted  to  the 
defendant  in  the  sum  of  *SL  5«.  8<2.,  but  setting  up  the  assign-  r^ic^rn 
ment  as  an  answer  to  the  application,  the  learned  judge  gave  ^ 
them  the  option  of  taking  an  issue  to  try  the  question  as  to  the  right  of 
the  plaintiffs  to  attach  the  debt,  or  of  paying  the  amount,  and  adjourned 
the  summons  until  the  26th.  The  parties  again  attended  before  Crow- 
der, J.,  on  that  day,  when,  the  attorney  for  the  garnishees  declining  to 
take  an  issue  as  proposed,  the  learned  judge  made  an  order  upon  them 
for  payment  of  the  debt  of  81,  58.  8(2.   to  the  judgment-creditors. 

Unthank^  on  a  former  day  in  this  term,  obtained  a  rule,  on  behalf  of 
the  garnishees,  calling  upon  the  plaintiffs  to  show  cause  why  the  orders 
of  Crowder,  J.,  should  not  be  rescinded,  and  why  they  should  not  pay 
to  them  or  their  attorneys  the  costs  of  and  occasioned  by  the  applica- 
tion, on  the  ground,  that,  at  the  time  that  order  was  made,  there  was  no 
debt  due  from  them  to  the  defendant  which  was  susceptible  of  attach- 
ment. [WiLLBS,  J.,  referred  to  Watts  v.  Porter,  3  E.  &;  B.  743  (E.  C. 
L.  B.  vol.  77).](a) 

Brewer  now  showed  cause. — The  question  turns  upon  the  60th  and 
61  St  sections  of  the  17  &  18  Vict,  c.  125.  The  60th  section  enacts, 
that  ^4t  shall  be  lawful  for  any  creditor  who  has  obtained  a  judgment 
in  siny  of  the  superior  courts  to  apply  to  the  court  or  a  judge  for  a  rule 
or  order  that  the  judgment-debtor  should  be  orally  examined  as  to  any 

(a)  Uwthank  also  objeoted,  thai  the  principal  affidavit  on  whioh  the  order  bad  been  obtainf>l 
wmm  made  bjr  the  clerk  to  the  plaiDti£fii'  attorney,  and  not,  as  required  by  s.  61,  bj  "  the  plaintifiTs 
or  their  attorney." 
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and  what  debts  are  owing  to  him,  before  a  master  of  the  court,  or  sach 
other  person  as  the  coort  or  judge  shall  appoint ;  and  the  court  or  jodge 
^.^^^  may  make  snch  rule  or  order  for  the  examination  of  such  *jndg- 
^  ment-debtor,  and  for  the  production  »of  any  books  or  docuinei.ta, 
and  the  examination  shall  be  conducted  in  the  same  manner  as  in  the 
case  of  an  oral  examination  of  an  opposite  party  before  a  master  under 
this  act."  And  the  61st  section  enacts,  that  ^'  it  shall  be  lawful  for  a 
judge,  upon  the  ex  parte  application  of  such  judgment>creditor,  either 
before  or  after  such  oral  examination,  and  upon  affidavit  by  himself  or 
his  attorney  stating  that  judgment  has  been  recoveved,  and  that  it  is 
still  unsatisfied,  and  to  what  amount,  and  that  any  other  person  is  in- 
debted to  the  judgment-debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third  person  (hereinafter 
called  the  garnishee)  to  the  judgment-debtor  shall  be  attached  to  answer 
the  judgment-debt;  and  by  the  same  or  any  subsequent  order  it  may  be 
t>rdered  that  the  garnishee  shall  appear  before  the  judge  or  a  master  of 
the  court,  as  such  jadge  shall  appoint,  to  show  cause  why  he  should  not 
pay  the  judgment-creditor  the  debt  due  from  him  to  the  judgment- 
debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  judgment- 
debt.'*  [Jbrvis,  C.  J. — The  question  is,  whether  an  assignment  of  the 
debt  takes  it  out  of  that  clause.]  The  only  question  is  as  to  the  second 
order,  of  the  26th  of  May  (that  of  the  14th  being  clearly  regular) ;  and 
that  order  was  made  by  the  learned  judge  after  he  had  been  informed 
of  the  assignment,  and  was,  it  is  submitted,  warranted  by  the  61st  sec- 
tion of  the  Common  Law  Procedure  Act,  1854.  The  garnishees  declined 
to  try  an  issue.  [Jervis,  C.  J. — The  62d  section  provides  that  "  ser- 
vice of  an  order  that  debts  due  or  accruing  to  the  judgment-debtor  shall 
be  attached,  or  notice  thereof  to  the  garnishee,  in  such  manner  as  the 
judge  shall  direct,  shall  bind  such  debts  in  his  hands.'*  If  that  means, 
that  the  order  gives  the  judgment-creditor  a  right  to  receive  the  pro- 
ceeds, that  can  hardly  apply  where  the  debt  has  been  previously  assigned. 
*76n  *^^^^i^MS,  J.,  referred  to  Westoby  v.  Day,  2  E.  &;  B.  605  (E. 
-'  C.  L.  R.  75).]  It  is  submitted  that  the  debt,  though  assigned, 
is  attachable  under  s.  61.  [Cress well,  J. — ^Why  should  we  give  a  larger 
meaning  to  the  words  of  this  act,  than  to  the  assignment  under  a  bank- 
ruptcy ?  That,  it  is  well  known,  conveys  only  debts  which  the  bank- 
rupt was  legally  and  equitably  entitled  to  receive.]  The  first  order  of 
Crowder,  J.,  viz.,  that  of  the  14th  of  May,  is  clearly  unobjectionable. 
The  assignment  may  never  be  carried  out,  and  the  debt  never  paid.  If 
the  court  should  think  the  order  of  the  26th  of  May  ought  to  be  set 
aside,  they  will  probably,  in  exercise  of  the  discretion  given  them  by 
the  67th  section,  make  the  applicant  pay  the  costs.  [Jeryis,  G.  J. — ^I 
do  not  think  this  is  a  case  for  costs  on  either  side.] 

Unthankj  in  support  of  his  rule. — In  Eennett  v.  The  Westminster 
Improvement  Commissioners,  11  Exch.  849,t  the  Court  of  Exchequer 
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rescinded  an  order  of  this  sort  under  circumstances  very  similar  to  those 
of  the  present  case.  The  Westminster  Improvement  Commissioners,  in- 
corporated by  act  of  parliament  for  the  purpose  of  effecting  certain 
improvements  in  Westminster,  were  empowered  to  borrow  money  on 
bond,  and  to  advance  money  to  builders  for  building  purposes.  *  By  the 
condition  of  these  bonds,  all  the  bond-holders  were  to  be  paid  pari  passu. 
The  commissioners  advanced  a  certain  sum  to  one  Mackenzie,  a  builder. 
The  plaintiff*  sued  the  commissioners  on  one  of  their  bonds,  and  they 
suffered  judgment  by  default.  The  judgment-creditor  obtained  an  order 
to  attach  the  debt  due  to  the  commissioners  from  Maekenzie :  and  it  was 
held,  that  the  debt  was  not  one  to  which  the  provision  in  question  was 
applicable,  inasmuch  as  the  judgment-creditor  could  not  enforce  irnnie- 
diate  payment  of  his  judgment,  and  the  effect  of  the  garnishment  would 
be  to  give  him  a  priority  *over  the  other  bond-holders.  In  de-  ri^^rroo 
livering  the  judgment  of  the  court,  Piatt,  B.,  there  says :  "  The  *- 
interference  of  the  judges  in  these  cases  of  attachment  is  discretionary. 
It  is  not  every  debt  due  to  a  judgment-debtor  that  is  to  be  attached. 
The  debt  may  be  attended  with  circumstances  which  would  prevent  the 
judgment-creditor  from  enforcing  its  immediate  payment,  and,  where 
such  is  the  case,  it  is  not  a  debt  of  the  nature  contemplated  by  this  act.*' 
[Jervis,  G.  J. — You  are  asking  us  to  decide  a  complicated  question  ou 
motion.  The  garnishees  do  not  deny  that  they  owe  the  debt.  The  first 
order  is,  to  attach  all  debts :  there  can  be  nothing  wrong  in  that.  I 
think  you  ought  to  have  a  scire  facias,  so  as  to  have  the  question  put 
on  the  record  and  properly  tried.]  That  is  done  only  where  the  gar- 
nishee disputes  his  liability :  s.  64.  [Gresswell,  J. — Are  not  the  gar- 
nishees here  disputing  their  liability  to  be  called  upon  to  pay  the  debt 
to  the  judgment-creditor  ?  Possibly  you  might  show  for  cause  on  the 
scire  facias  that  you  ought  not  to  pay  him,  because,  although  you  owed 
the  debt  to  the  judgment-debtor,  by  reason  of  the  prior  assignment  it  is 
in  equity  payable  to  another  person.]  Where  the  matter  is  clear,  as  it 
is  here,  the  court  will  not  put  the  parties  to  the  useless  expense  of  that 
circuitous  remedy.  It  clearly  is  not  every  debt  that  is  within  the 
statute.  * 

Jervis,  C.  J. — I  am  of  opinion  that  the  order  .of  the  26th  of  May 
should  be  set  aside,  but  that  the  order  of  the  14th  is  good.  The  con- 
struction I  put  upon  the  statute  is  this : — Where  a  party  has  obtained  a 
judgment,  and  there  are  debts  owing  to  his  judgment-debtor,  he  may  go 
before  a  judge  and  obtain  an  ex  parte  order,  under  s.  61,  to  attach  all 
debts  (a)  owing  or  accruing  to  the  judgment-debtor;  and  that  order 
binds  all  debts,  and  makes  "^ultimately  available  to  the  execution-  r^icF^^n 
creditor  so  much  as  may  remain  after  satisfying  all  equitable  ^ 
claims  thereon.     If  the  debts  are  assigned,  and  the  assignment  swallows 

{a)  AU  debts  owing  or  accruing  from  tueh  third perton,  %. «.  the  person  sworn  to  be  indebted, — 
not  ail  d^ta,  generaUj. 


763  HIRSCH  v.  COATES.    T.  T.  1856. 


up  the  whole,  then  the  judgment-creditor  gets  nothing.  The  proper 
course  of  proceeding  is,  to  call  the  debtor  (or  the  garnishee)  before  a 
judge,  to  say  whether  he  admits  or  disputes  the  debt ;  and  it  must  be  a 
debt  due  or  accruing  in  respect  of  which  the  judgment-debtor  his  a 
beneficial  interest.  If  the  debtor  has  charged  or  parted  with  his  in- 
terest in  the  debt,  then,  except  as  to  any  excess  beyond  the  amount  of 
the  charge,  no  interest  will  go  to  the  person  obtaining  the  order.  The 
result  would  be  this, — The  judgment-creditor  would  call  the  garnishee 
before  a  judge.  If  he  admits  the  debt,  and  disputes  his  liability  to  pay, 
on  the  ground  that  his  creditor  has  assigned  his  interest  in  the  debt,  and 
therefore  he  is  liable  to  the  assignee,  the  judgment-creditor  must  proceed 
by  scire  facias  under  s.  64,  calling  upon  the  garnishee  to  show  cause 
why  execution  should  not  issue  against  him  for  the  alleged  debt,  and 
for  costs  of  suit :  and,  in  my  opinion,  it  would  be  a  good  plea  to  say, — 
"  I  decline  to  pay  you,  the  judgment-creditor,  because  the  judgment- 
debtor  has  assigned  my  debt  to  a  third  person,  and  I  am  liable  to  pay 
it  to  that  third  person."  For  these  reasons,  I  think,  that,  though  the 
first  order  made  by  my  Brother  Growder  was  right,  the  second  was 
wrong ;  and  that,  upon  the  facts  brought  before  us,  there  is  nothing  to 
entitle  the  judgment-creditors  to  call  upon  the  gamisheea  to  pay  the 
debt  to  them.     I  think  the  rule  should  be  made  absolute  without  costs. 

Gresswbll,  J. — I  quite  concur  in  the  view  of  the  statute  taken  by 
the  Lord  Chief  Justice. 

Williams,  J. — I  concur  with  my  Lord  and  my  Brother  Cresswell, 
♦7641  ^^*  ^^*  without  some  little  doubt.  My  Brother  *Crowder  pro- 
•^  ceeded  upon  this  view  of  the  statute : — When  the  parties  were 
before  him  at  Chambers  under  the  6Sd  section,  the  garnishees  did  not 
dispute  that  the  debt  was  due  from  them  to  the  judgment-debtor :  and, 
in  that  case,  the  statute  says  that  the  judge  may  order  execution  to 
issue.  The  learned  judge  thought  that  the  statute  was  imperative. 
But  I  doubt  whether  Uie  debt  there  spoken  of  does  not  mean  a  debt 
that  is  enforceable  in  th^  manner  provided  for  by  the  act ;  or,  in  other 
words,  whether  an  order  can  be  made  where  the  affidavits  disclose  the 
fact  of  a  previous  'assignment  of  the  debt  to  a  third  person.  I  think, 
however,  enough  will  be  done  by  setting  aside  the  order  of  the  26th  <^ 
May. 

WiLLES,  J. — I  think  this  statute  must  be  construed  like  any  other 
statute,  giving  its  words  their  plain  ordinary  and  proper  sense.  So  con- 
struing it,  I  think  it  can  only  operate  to  give  the  judgment-creditor  the 
same  decree  of  charge  upon  the  debts  which  are  the  subject  of  the  order, 
as  an  assignment  in  bankruptcy  would  give^ — such  as  the  judgment- 
debtor  was  entitled  to  at  law  and  in  equity.  Putting  that  constructian 
upon  the  statute,  no  other  course  can  be  pursued  than  that  which  mj 
Lord  has  pointed  out.  As  to  the  first  order,  as  at  present  advised,  I 
think  we  ought  not  to  interfere  with  it.    It  is  merely  an  ex  parte  order. 
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which  stands  or  falls  with  the  subsequent  order:  and  probably  Mr. 
Unthank*8  purpose  will  be  suflSciently  answered  by  our  setting  aside  the 
latter.  It  is  not  unlike  the  case  of  an  order  for  charging  stock  under 
the  1  &  2  Vict.  c.  110,  s.  14, — as  to  which  the  observations  of  the  Lqrd 
Chancellor  upon  the  case  of  Watts  v.  Porter,  in  Beavan  v.  Lord  Oxford,  25 
Law  Journ.  Chan.  299,  306,  are  well  worthy  of  attention.  In  the  present 
case  it  appears,  that,  before  the  judgment  was  obtained  against  him,  the 
debtor  assigned  *(amongst  other  things)  all  his  debts  to  a  third  r^noe 
person.  It  follows,  therefore,  that  no  order  can  be  made  con-  '- 
fcrring  on  the  judgment-creditor  a  right  which  the  judgment-debtor  had 
already  divested  himself  of.  Upon  that  groiind,  I  think  the  order  of  the 
26th  of  May  should  be  set  aside.  With  regard  to  that  of  the  14th  of 
May,  if  it  has  any  effect  independently  of  the  statute,  we  ought  not  to 
interfere  with  it :  if  not,  the  garnishees  will  not  be  hurt  by  it. 

Rule  absolute  to  set  aside  the  order  of  the  26th  of  May, 
without  costs. 


CLARKE  V.  WESTROPE.    June  10. 

Tbe  plaintiff  entered  apon  the  oecnpation  of  a  farm  under  a  written  agreement,  by  which  he 
agreed,  amongst  other  things,  **  to  pay  iL  sterling  for  every  load  of  fodder,  straw,  haum,  dang, 
cr  turnips,  wbioh  shonld  be  sold  or  carried  off  tbe  premises,  and  tbe  same  sum  for  every  load 
of  hay  or  wheat  straw  sold  or  earried  off  the  premises,  for  which  there  should  not  be  two  loads 
of  good  dung  or  other  manure  (at  the  option  of  the  landlord)  to  be  spent  on  the  premises  :" 
and  also  "  to  purchase  aU  the  hay,  sanfuin,  and  tares  now  in  the  yard,  alto  all  the  dung  and 
manure  now  on  the  premier,  also  all  the  straw  from  the  crops  now  stacked  or  about  to  bo 
stacked  in  the  yard,  paying  a  fair  price  for  tbe  same,  to  be  asoertaioed  by  valuers  on  both 
sides."  And  the  landlord  engaged,  on  the  tenant's  quitting  the  farm,  to  purchase  all  hay, 
sanfoin,  and  tares  in  the  yard,  the  produce  of  the  farm ;  also  all  straw  from  the  crops  of  the 
previous  harvest  that  might  be  on  the  premises,  paying  a  fair  price  for  the  same,  to  be  ascer- 
tained by  valuers  on  both  sides : — 

Held,  that  the  plaintiff,  not  being  by  the  terms  of  the  agreememt  entitled  to  be  paid  for  the 
manure  at  the  expiration  of  his  tenancy,  was  only  entitled  to  be  paid  for  the  straw  at  a  fodder 
price,  vix.  one-hidf  the  market  price. 

Held  also,  that,  the  incoming  tenant  having  consumed  the  straw,  and  the  valuers  named  by  the 
parties  not  having  agreed  upon  the  valuation,  or  appointed  an  umpire,  the  plaintiff  was  entitled 
to  maintain  an  action  for  it  u  upon  a  quantum  meruit. 

Thb  plaintiff  declared,  in  his  first  count,  for  money  payable  by  the 
defendant  to  the  plaintiff  for  certain  fixtures,  chattels,  and  effects  bar- 
gained and  sold  and  relinquished  and  given  up  by  the  plaintiff  to 
and  in  favour  of  the  defendant  at  his  request,  and  for  and  in  respect 
of  the  plaintiff  having  relinquished  and  given  up  to  and  in  favour 
of  the  plaintiff,  at  his  request,  and  for  and  in  respect  of  the  defend- 
ant having  received  the  benefit  and  advantage  of  certain  work  and 
labour  done,  and  materials  provided,  and  moneys  expended  by  the 
*plaintiff  in  and  about  the  ploughing,  harrowing,  rolling,  scarify-  r^jof^ 
ing,  clod-cmshing,  drilling,  folding,  manuring,  sowing,  and  other-  ^ 
irise  cultivating  and  improving  divers  lands  by  the  plaintiff  ploughed, 
harrowed,  rolled,  scarified,  drilled,  crushed,  folded,  manured,  sowed,  and 
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otherwise  cultivated  and  improved,  as  tenant  thereof,  and  the  benefit 
whereof  the  plaintiff  had  -not  received,  nor  any  equivalent  thereto,  on 
entering  the  said  lands. 

The  second  count  was  for  work  done,  and  materials  for  the  same  pro- 
vided, by  the  plaintiff  for  the  defendant,  at  his  request ;  the  third,  for 
hay,  straw,  chaff,  colder,  and  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant ;  the  fourth,  for  hay,  straw,  chaff,  colder,  and  goods  bar- 
gained and  sold  by  the  plaintiff  to  the  defendant,  at  his  request ;  the 
fifth,  for  money  paid  by  the  plaintiff  for  the  defendant,  at  his  request; 
and  the  sixth,  for  money  found  to  be  due  from  the  defendant  to  the 
plaintiff  on  accounts  stated  between  them :  and  the  plaintiff  claimed  3362. 
14«.  9d. 

The  particulars  of  the  plaintiff's  claim,  specially  endorsed  on  the  writ, 
were  as  follows : — 

^^  The  plaintiff  claims  the  sum  of  3362. 14«.  9(2.,  viz. 

"  For  the  price  and  value  of  work  performed  and  seeds 
and  materials  supplied  by  the  plaintiff  for  the  defendant 
at  and  upon  certain  lands  and  premises  called  Morden 
Heath  Farm,  in  the  county  of  Cambridge,  between  the         £    g.    d. 
1st  of  March  and  the  29th  of  September,  1853      .         .        25  12    8 

^^  And  for  the  price  and  value  of  certain  hay,  straw, 
chaff,  and  colder,  and  fixtures  belonging  to  the  plaintiff, 
and  for  ploughing,  harrowing,  rolling,  scarifying,  clod- 
crushing,  drilling,  folding,  carting,  and  other  agricultural 
*7fi71  ^^*''^»  matters,  and  *things  done  and  performed 
^  by  the  plaintiff,  and  used  and  consumed  by  the 
defendant  at  and  upon  the  said  farm,  lands,  and  pre- 
mises between  the  1st  day  of  March,  1853,  and  the  1st 
day  of  June,  1854       ...         .         .         .         .         .      611    2    1 

X636  14    9 
'^  Less  cash  paid  on  account 300    0    0 


^£336  14    9" 

The  defendant  pleaded  not  guilty,  and  payment. 

The  cause  was  tried  before  Williams,  J.,  at  the  first  sitting  in  London 
in  Easter  Term  last.  The  facts  which  appeared  in  evidence  were  aa 
follows :— On  the  20th  of  April,  1839,  William  Clarke  (the  plaintiff's 
father),  and  John  Stock  Clarke  (his  brother),  entered  into  a  written 
agreement  with  Lord  Hardwicke  for  a  lease  of  Morden  Heath  Farm 
(then  consisting  of  774  acres),  for  fourtc-en  years  from  Michaelmas  then 
next,  at  the  yearly  rent  of  6502.     The  agreement  was  as  follows : — 

"  Memorandum  of  an  agreement  made  the  30th  day  of  April,  18S9, 
between  Francis  Hart,  Wirapole,  county  of  Cambridge,  for  the  Rigkt 
Hon.  the  Earl  of  Hardwicke,  on  the  one  part,  and  Messrs.  William  and 
John  Stock  Clarke,  both  of  Steeple  Morden  in  the  said  county : 
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"  Whereas  the  said  William  and  John  Stock  Clarke  agree  to  hire  of 
the  Right  Hon.  the  Earl  of  Hardyricke  all  that  farm  and  lands  known 
as  Morden  Heath  Farm,  situate  in  Steeple  Morden,  county  of  Gam- 
bridge,  under  the  regulations  hereafter  specified,  containing  the  admea- 
surement and  at  the  annual  rent  of  the  same,  774  acres,  at  650Z.  per 
annum.  1.  We  agree  to  hire  the  said  farm  for  fourteen  years  from 
Michaelmas,  1889;  the  rent  to  commence  on  Michaelmas  day,  29th 
of  September,  1839,  and  to  be  paid  quarterly,  if  called  upon  so  to  do, 
*viz.  1st  April,  1st  July,  1st  October,  and  31st  December;  r#»T/»o 
and,  if  not  bo  called  upon,  to  pay  at  the  usual  half-yearly  audit :  ^ 

^^2.  We  agree  to  pay  all  rates,  taxes,  and  assessments  on  the  said 
farm ;  the  land-tax  to  be  repaid  on  audit-day : 

*'  3.  We  agree  to  farm  the  land  upon  the  four-course  system,  never 
taking  two  white  straw  crops  off  the  land  in  succession  (cole-seed  left  to 
stand  as  a  crop  to  be  considered  as  a  white  straw  crop),  and  to  reside 
upon  and  cultivate  the  farm  in  a  good  husbandlike  manner: 

"4.  We  agree  to  pay  51.  sterling  for  every  load  of  fodder,  straw, 
hanm,  dung,  or  turnips  which  shall  be  sold  or  carried  off  the  premises, 
and  the  same  sum  for  every  load  of  hay  or  wheat  straw  sold  or  carried 
off  the  premises,  fOr  which  there  shall  not  be  two  loads  of  good  dung  or 
other  manure  (at  the  option  of  the  landlord)  to  be  spent  on  the  premises ; 
and  402.  for  every  acre,  and  in  proportion  for  any  smaller  quantity  than 
an  acre,  of  pasture  or  meadow  ground  converted  into  tillage  without  per- 
mission in  writing : 

**  5.  We  agree  to  clean  and  scour  out  all  ditches,  drains,  and  water- 
courses, to  keep  clean  all  young  quick,  to  repair  all  fences  for  the  pro- 
tection of  young  hedges  (Lord  Hardwicke  supplying  the  rough  material), 
and  also  to  repair  or  make  new  one-twelfth  part  of  the  fences  every 
year,  and  to  consume  and  spend  all  the  hay,  straw^,  haum,  clover, 
sanfoin,  and  tares  produced  on  the  farm,  or  some  part  thereof,  during 
the  year : 

*^  6.  We  agree  to  acquaint  Lord  Hardwicke's  steward  before  a  hedge 
is  laid,  and  receive  his  permission  previous  to  putting  up  or  taking 
away  gates,  cutting  spinneys,  or  with  any  desire  to  perform  any  act 
whereby  the  state  of  the  property  may  be  changed  in  any  way  or  in  any 
feature : 

"  7.  We  agree  to  protect  all  hedge-row  and  other  *timber  on  the  t^y/^q 
farm,  and  to  pay  20s.  for  every  tree,  young  or  old,  pruned,  cut,  '• 
or  lopped,  the  loppings  of  pollards  excepted : 

*'8.  We  agree  to  Lord  Hardwicke's  right  to  plant  trees,  erect  cottage 
buildings,  and  to  allot  gardens ;  a  fair  abatement  of  rent  to  be  made  in 
lieu,  to  be  settled  by  arbitration,  if  necessary : 

"  9.  We  agree  not  to  underlet,  part  with,  or  assign  any  portion  of 
the  farm,  without  the  written  permission  of  Lord  Hardwicke  or  his 
steward : 
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*^  10.  We  agree  to  carry  and  draw  all  materials  for  the  repairs  of  the 
farm,  and  to  report  when  small  repairs  are  required ;  and  we  agree  to 
the  article  hereafter  explained,  intituled  'Tenants'  Repairs :' 

"  11.  We  agree,  twice  in  every  year,  at  proper  seasons,  to  mow  the 
rashes,  thistles,  and  weeds,  to  have  whins  and  brambles  stubbed  up, 
which  may  be  found  growing  upon  the  pasture  fields,  the  sides  of  the 
arable  land,  and  in  the  lanes  and  hedges  adjoining  the  farm ;  and,  ia 
default  of  this,  viz.  hedges,  fences,  and  ditches  not  properly  cut  and 
scoured,  rushes,  thistles,  and  weeds  not  twice  mown,  whins  and  brambles 
not  stubbed  up,  after  two  months'  notice  by  Lord  Hardwicke  or  his 
steward, — we  agree  that  they  or  either  of  them  may  employ  proper  per- 
sons to  do  the  same,  the  expense  of  which  we  hereby  make  ourselres 
responsible  for,  and,  for  non-payment  of  the  same,  do  agree  to  its  being 
recovered  in  the  same  manner  as  arrears  of  rent : 

*^  12.  We  agree  to  paint  the  inside  and  outside  of  doors,  window- 
frames,  door-sills,  window-sills,  gratings,  and  all  manner  of  wood-work 
about  and  in  the  house,  once  every  three  years,  with  two  coats  of  oil 
paint  inside  and  three  good  coats  of  oil  paint  outside,  and  to  tar  with 
one  good  coat  of  Stockholm  tar  all  the  farm  buildings  and  gates  (except 
such  as  we  choose  to  paint)  once  in  three  years;  and,  in  default  thereof, 
*77ni  ^^^^  ^  fortnight's  ^notice,  we  agree  to  Lord  Hardwicke  or  his 
^  ;"J  steward  sending  proper  persons  to  do  the  8aine,-the  expense  of 
which  we  hereby  make  ourselves  responsible  for,  and  for  the  non-pay- 
ment of  the  same  do  agree  to  its  being  recovered  in  the  same  way  as 
arrears  of  rent : 

*'  13.  We  agree  to  Lord  Hardwicke  or  incoming  tenant  sowing  what 
quantity  of  seeds  they  please  upon  such  part  of  the  farm  as  may  be  sown 
with  Lent  grain  in  the  last  year  of  our  occupying  the  same : 

'^  14.  We  agree  to  prevent  all  persons  from  shooting,  fishing,  coursing, 
and  hunting  over  the  farm,  except  Lord  Hardwicke  and  his  friends, 
whose  exclusive  right  to  do  so  we  hereby  acknowledge ;  and  we  agree  to 
prosecute  all  poachers  and  trespassers  in  pursuit  of  game  on  the  farm, — 
the  expenses  incurred  in  such  case  to  be  paid  by  Lord  Hardwicke: 

'^  15.  We  agree  to  purchase  all  the  hay,  sanfoin,  and  tares  now  in  the 
yard,  also  aU  the  dung  and  manure  now  on  the  premi»e9y  also  all  the 
straw  from  the  crops  now  stacked  or  about  to  be  stacked  in  the  yard, 
paying  a  fair  price  for  the  same,  to  be  ascertained  by  valuers  on  both 
sides : 

"  16.  We  agree,  on  leaving  the  farm,  to  furnish  an  inventory  of  the 
fixtures,  &c.,  belonging  to  the  farm-house  and  buildings  when  the  Surm 
was  entered  upon ;  and  do  agree  to  give  up  all  the  fixtures  in  as  good 
repair,  fair  allowance  being  made  for  wear  during  the  term : 

^'  17.  We  do  also  agree  to  draw,  from  any  place  within  fifteen  miles, 
ten  tons  of  coals  per  annum,  for  the  use  of  the  mansion  of  Wimpole,  at 
such  times  as  Lord  Hardwicke  may  desire. 
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"  As  witness  our  hapds  this  20th  day  of  April,  1889. 

"  Francis  Hart, 
"  William  Clarke, 
"J.  S.  Clarke. 

**  I,  Charles  Philip,  Earl  of  Hardwicke,  do  agree  to  *let  the  r*»T'T-| 
said  farm  for  the  yearly  rent>  mode  of  payment,  and  nnder  the  ^ 
conditions  as  aforesaid : 

'^  2.  I  agree  to  supply  rough  timber  for  the  repairs  of  fences,  gates, 
and  bridges,  for  making  trunks  or  bunnies,  as  also  for  repairs  in  farm- 
yard if  considered  necessary : 

''  3.  I  agree  to  perform  all  substantial  repairs,  as  enumerated  in  the 
article  '  Landlord's  Repairs ;'  to  allow  tiles,  bricks,  and  lime  for  jobbing 
repairs ;  to  make  good  the  effects  of  time,  fire,  or  tempest ;  but  not  to 
repair  defects  occasioned  by  the  neglect  of  tenants,  tenants'  servants, 
or  by  stock : 

*^  4.  I  agree  to  supply  quickset  for  the  repairing  and  planting  afresh 
any  fences  required  by  the  tenants  for  the  improvement  of  the  farm,  and 
to  furnish  rough  material  for  fencing  the  same, — the  tenants  keeping  the 
quick  clean  and  protected : 

^^  5.  I  agree  to  purchase  of  Mr.  Clarke,  on  his  leaving  the  farm,  all 
hay,  sanfoin,  and  tares  in  the  yard,  the  produce  of  the  farm  ;(a)  also* 
all  straw  from  the  crops  of  the  previous  harvest,  that  may  be  on  the 
premises,  paying  a  fair  price  for  the  same,  to  be  ascertained  by  valuers. 

^'  As  witness  my  hand  this  ^Oth  day  of  April,  1839. 

"  Hardwicke." 
'^  Landlord's  Repairs. 

^^  Walls  of  the  house,  main  beams,  floors,  rafters,  window-frames,  sills, 
and  all  substantial  and  important  work  on  which  the  strength  and  dura- 
bility of  the  buildings  depend  : 

*'  In  farm-yard, — ^material  for  walls  and  fences  where  new,  and  rough 
material  generally,  when  considered  necessary,  and  approved  by  Lord 
Hardwicke  or  his  steward." 

'^  Tenants'  Repairs. 

'*  Tiles  and  slates  to  roof,  glass  to  windows,  looks  to  doors,  grates, 
boilers,  oven,  stack-saddles,  gates,  bridges,  '^'and  trunks,  all  daub-  rn^trfrn 
ing  and  claying  and  straw  for  thatching ;  and,  if  supplied  with  ^ 
tar  for  the  protection  of  the  buildings,  to  apply  it  as  directed  by  Lord 
Hardwicke  or  his  steward." 

The  plaintiff  entered  upon  the  occupation  of  the  farm  in  1848,  upon 
which  occasion  he  paid  for  the  crops,  manure,  tillage,  straw,  &c.,  upon 
the  farm.  He  quitted  it  at  Michaelmas,  1858,  when  the  defendant 
came  in,  having  previously  signed  the  following  agreement : — - 

^^  I,  the  undersigned,  do  hereby  undertake  to  pay  Mr.  Joseph  Clarke 
f<Mr  all  the  cultivation  done  upon  the  fallows  of  the  Morden  Heath  Farm, 

(a)  "All  dang  and  nutnnre  on  the  pmaiBeB,"  atmok  out 
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and  also  to  pay  for  the  carriage  and  labour  of  dang  bought  of  Mr. 
Clarke,  and  folding  of  sheep  upon  the  farm,  at  a  valuation  to  be  made 
in  the  usual  way  by  two  indifferent  persons,  or  their  umpire ;  the  valua- 
tion to  be  made  before  the  29th  of  September,  1853.  Witness  my  hand, 
this  30th  day  of  May,  1863.  "  Thomas  Westkope." 

Upon  the  defendant's  comibg  in,  a  Mr.  Mann  was  appointed  yalaer 
for  the  plaintiff,  and  a  Mr.  Nash  for  the  defendant.  The  former  valued 
the  fixtures  at  5/.  14«.,  the  tillages  at  162Z.  13«.  7<2.,  and  the  foldings  at 
43Z.  48.  6<2.,  which,  added  to  252.  12^.  8d.  for  goods  bought  by  the  plam- 
tiff  at  the  request  of  the  defendant,  made  a  total  of  237{.  4«.  9<2.  Thus 
far  the  two  valuers  agreed. 

As  to  the  straw,  the  market  value  at  the  time  was  admitted  to  be  25». 
per  ton,  and  the  plaintiff's  valuer,  estimating  it  at  a  consuming  price, 
or  two-thirds  the  market  value,  allowed  for  it  37 3Z.  17^.  4<2.,  which, 
added  to  the  237/.  4^.  9c2.,  made  a  total  of  6112.  2^.  Id.  The  defend- 
ant's valuer  did  not  concur  in  this  valuation  of  the  straw,  conceiving  that 
it  ought  to  be  estimated  at  a  fodder  or  browsage  price. 

*77^1       ^^  ^^^  ^"^^^  ^^  December,  1853,  Mr.  Mann,  the  '^'plaintiff's 
^  valuer,  addressed  a  letter  to  Mr.  Nash,  the  defendant's  valuer, 
as  follows : — 

"  If  I  may  judge  by  your  note,  the  only  difference  between  us  at 
Morden  Heath,  is,  the  principle  upon  which  the  valuation  is  to  be  made. 
If  I  construe  the  words  of  Lord  Hardwicke's  agreement  rightly,  you  are 
to  pay  a  consuming  price  for  the  straw.  I  have  therefore  a  right  to 
two-thirds  the  market  value.  The  words  *  browsage'  or  *  feed'  are  not 
made  use  of  in  any  manner  in  the  contract." 

Again,  on  the  1st  of  April,  1854,  he  wrote, — 

''  Mr.  Clarke's  bill  of  extras  [meaning  the  25Z.  12«.  8c2.]  does  not 
form  any  portion  of  the  things  enumerated  in  our  valuation.  Tou  once 
gave  me  the  names  of  several  parties  to  choose  a  referee  from,  which  I 
have  mislaid  ;  and  I  really  do  not  recollect  who  they  were.  Uave  yon 
any  objection  to  one  of  the  three  following  names  to  settle  the  questions 
in  dispute,"  &c. 

Again,  on  the  6th  of  April,  1854,  he  wrote, — 

^*  I  think  I  am  justified  in  saying  Mr.  Clarke  has  not  been  well  used 
in  this  affair.  Why  did  you  not  tell  me,  in  the  first  instance,  Mr. 
Westrope  objected  to  pay  for  the  straw  in  accordance  with  the  agree- 
ment. The  first  word  I  ever  heard  about  it  was  at  Royston,  the  20th 
of  March :  and  then,  unless  Mr.  Clarke  chooses  to*  take  your  terms,  he 
is  to  be  handed  over  to  the  tender  mercies  of  my  Lord  Hardwicke.  The 
only  thing  I  had  to  guide  me,  was,  the  agreement,  and  to  which  I  shall 
stick.  I  had  the  account  of  the  cultivation,  &c.,  from  Mr.  Clarke  and 
Mr.  Westrope,  and  at  that  time  he  gave  me  to  understand  the  extra 
account  formed  no  part  of  the  one  for  our  consideration.  In  accordance 
with  your  note,  you  consider  the  valuation  between  Clarke  and  West- 
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rope,  as  far  as  you  are  concerned,  is  ended,  save  that  of  summing  up 
the  amount." 

♦Again,  on  the  19th  of  May,  1854,  he  wrote, —  r*77-i 

"  I  have  enclosed  you  Mr.  Clarke's  private  account  against  Mr.  '- 
Westrope,  and  am  most  anxious  to  close  that  affair.     Will  you  submit 
it  to  a  third  man,  apon  the  basis  of  the  agreement  made  by  my  client 
with  Lord  Hardwicke  ?" 

It  was  proved,  that,  according  to  the  custom  of  the  country,  the 
incoming  tenant,  in  the  absence  of  a  special  agreement,  usually  paid  the 
outgoing  tenant  for  the  straw  a  consuming  price,  or  two-thirds  the 
market  price ;  but  that,  if  the  outgoing  tenant  was  bound  to  consume 
all  the  manure  on  the  farm,  the  allowance  in  respect  of  straw,  as 
between  him  and  th^  incoming  tenant,  would  be  only  one-half  of  the 
market  price. 

On  the  part  of  the  defendant,  it  was  insisted,  that  the  plaintiff  was 
not  entitled  to  maintain  the  action,  inasmuch  as  there  had  been  no  valu- 
ation pursuant  to  the  agreement  of  the  30th  of  May,  1853;  and  that 
the  terms  of  the  contract  under  which  the  plaintiff  entered  upon  the 
farm  precluded  any  claim  on  his  part  to  be  paid  more  than  a  fodder 
price  for  the  straw  on  quitting  it. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the  jury 
found  that  it  was  agreed  between  the  parties  that  the  valuation  of  the 
straw  should  be  made  on  the  same  terms  as  that  of  the  other  matters 
mentioned  in  the  agreement ;  that,  on  the  supposition  that  the  outgoing 
tenant  was  entitled  to  the  manure,  the  straw  was  to  be  paid  for  at  the 
rate  of  two-thirds  the  market  price;  that,  assuming  the  tenant  not  enti- 
tled to  the  manure,  the  allowance  for  the  straw  should  be  at  one-half  the 
market  price ;  and  that,  according  to  the  custom  of  the  country,  where 
there  was  no  special  agreement  to  the  contrary,  the  tenant  was  entitled 
to  go  out  as  he  came  in. 

It  was  agreed,,  that  the  court  should  decide  by  whose  fault  the  valua- 
tion went  off. 

*A  verdict  was  accordingly  entered  for  the  plaintiff  for  311/.  ^^,^77^ 
2«.  li.,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  '• 
nonsuit  on  the  first  point,  or  to  reduce  the  damages,  on  the  second,  to 
215Z. 

KnowleSy  accordingly,  in  the  course  of  the  term,  obtained  a  rule  nisi 
to  enter  a  nonsuit,  "  on  the  ground  that  the  evidence  showed  that  the 
plaintiff  was  not  entitled  to  maintain  the  action  until  the  amount  had 
been  ascertained  by  arbitrators  or  their  umpire;"  or  to  reduce  the 
damages  to  21 5Z.,  '^on  the  ground,  that,  as  the  plaintiff  was  not  entitled 
to  be  paid  for  the  manure  on  leaving  the  farm,  he  was  only  entitled  to 
be  paid  on  the  lower  scale."  The  cases  of  Thumell  v.  Balbirnie,  2  M. 
&  W.  786,t  Scott  V.  Avery,  8  Exch.  487,t  and  Avery  v.  Scott,  8  Exch. 
497,t  'were  referred  to. 
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ByleBy  Serjt.,  and  Worlledge^  on  a  former  day  in  this  term,  showed 
cause. — There  are  two  questions  for  the  consideration  of  the  court  in 
this  case, — first,  whether  the  plaintiff  is  entitled  to  maintain  the  action, 
— secondly,  on  what  principle  the  damages  are  to  be  estimated. 

1.  It  appears,  that,  in  the  year  1839,  the  plaintiff's  father  and  nncle 
became  tenants  to  Lord  Hardwicke  of  the  farm  called  the  Mordeu  Heath 
Farm,  under  an  agreement,  which  contained  (amongst  others)  the  follow- 
ing stipulation  on  the  part  of  the  tenants, — ''  We  agree  to  porchase  all 
the  hay,  sanfoin,  and  tares  now  in  the  yard ;  aho  all  the  dung  and  ma- 
nure  now  on  the  premises  ;  also  all  the  straw  from  the  crops  now  stacked 
or  about  to  be  stacked  in  the  yard,  paying  a  fair  price  for  the  same,  to 
be  ascertained  by  valuers  on  both  sides."  There  was  also  this  stipola- 
tion  on  t\\fi  part  of  the  landlord  as  to  what  he  was  to  pay  on  the  tenants' 
quitting  the  farm, — "  I  agree  to  purchase  of  Mr.  Clarke,  on  his  leaving 
*77f^l  ^^^  fski'in,  all  hay,  sanfoin,  and  tares  in  the  yard,  *the  prodnce  of 
^  the  farm;  also  all  straw  from  the  crops  of  the  previous  harvest 
that  may  be  on  the  premises,  paying  a  fair  price  for  the  same,  to  be 
ascertained  by  valuers  on  both  sides."  The  tenants  also  agreed  to  pay 
51.  a  load  for  every  load  of  fodder,  straw,  haum,  dung,  or  turnips  which 
should  be  sold  or  carried  off  the  premises,  and  the  same  sum  for  every 
load  of  hay  or  wheat  straw  sold  or  carried  off  the  premises,  for  which 
there  should  not  be  two  loads  of  good  dung  or  other  manure  (at  the  option 
of  the  landlord)  to  be  spent  on  the  premises, — which  clearly  confines  the 
plaintiff  to  a  consuming  price.  The  plaintiff  succeeded  to  the  farm  in 
1848.  The  term  expired  at  Michaelmas,  1858,  before  which  day  the 
defendant  was  let  into  possession,  using  the  straw  as  he  wanted  it,  and 
for  which  he  verbally  agreed  to  pay  upon  the  same  terms  as  he  had 
agreed  in  writing  to  pay  for  tillage,  &c.  viz.  ''  at  a  valuation,  to  be  made 
in  the  usual  way  by  two  indifferent  persons,  or  their  umpire."  At  the 
time  the  defendant  entered,  there  was  a  large  quantity  of  straw  on  the 
premises.  Two  persons  were  appointed  to  make  the  valuation ;  but  they 
did  not  agree, — the  plaintiff's  valuer  insisting  that  he  was  entitled  to  be 
paid  for  the  straw  at  a  "  consuming  price,"  or  two-thirds  the  market  price, 
-^the  defendant's  valuer  contending  that  the  plaintiff  was  only  entitled 
tp  what  he  called  a  ''  browsage  price,"  or  one-half  the  market  price. 
The  arbitration  ultimately  went  off;  and  there  was  a  controversy  at 
the  trial  as  to  which  party  was  in  fault  for  the  failure  of  the  valua- 
tion. By  the  agreement  of  the  30th  of  May,  1853,  the  valuation 
was  to  be  completed  before  the  29th  of  September:  and  the  cor- 
respondence shows  that  it  was  proceeding  long  after  that  day. 
Whether  the  valuation  failed  through  the  default  of  the  one  party  or 
of  the  other,  is  quite  immaterial:  the  straw  must  still  be  paid  for. 
It  has  repeatedly  been  held,  that,  where  a  matter  is  referred  to  two 
♦7771  **rbitrators,  they  grossly  mistake  their  duty  if  they  consider 
-'  themselves  as  advocates  for  the  respective  parties  appointing 
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them.(a)  If,  therefore,  the  valoation  went  off  here  by  reason  of  either 
of  the  valners  improperly  refusing  to  name  an  umpire,  the  failure  was 
occasioned  by  the  default  of  a  person  who  was  the  agent  of  neither 
party :  and,  if  the  plaintiff  cannot  get  the  valuation  price,  he  may  reco- 
ver as  upon  a  quantum  meruit.  In  Thurnell  v,  Balbirnie,  2  M:  &  W. 
786,t  and  Scott  v.  Avery,  8  Ezch.  487,|  which  were  cited  on  Tiioving^  the 
actions  were  founded  upon  executory  agreements:  whereas,  here,  the 
defendant  has  consumed  the  straw,  and  he  has  paid  part  of  the  price. 
[Williams,  J. — Ton  cannot  apply  any  part  of  the  300Z.,' which  was 
paid  generally  on  account,  to  the  straw,  unless  you  establish  that  you 
were  entitled  to  be  paid  for  the  straw.]  Cooper  v.  Shuttleworth,  25 
Law  Journ.  Ezch.  114,  is  precisely  in  point:  it  was  there  held,  that 
an  agreement  to  settle  disputes  between  two  parties  as  to  the  amount  to 
be  paid  by  one  of  them  in  respect  of  the  value  of  goods  belonging  to, 
or  work  done  by,  the  other  of  them,  by  a  reference  to  two  valuers,  one 
to  be  appointed  by  each  party,  does  not  import  any  undertaking  by  the 
former  that  the  valuer  whom  he  may  appoint  shall  act  in  the  valuation, 
nor  any  liability  for  his  not  acting :  the  party  is  only  bound  to  appoint 
a  valuer  on  his  part;  and,  if  the  person  appointed  does  not  act,  the 
ether  party  is  remitted  to  his  original  cause  of  action.  [Cresswell,  J. 
— In  that  case  the  party  had  had  the  goods  before  the  agreement  to 
refer  the  price  was  entered  into.]  The  principle  which  will  govern  this 
case  as  to  this  point,  is  very  elaborately  discussed  in  the  notes  to  Cutter 
V.  Powell  (6  T.  R.  320),  Smith's  Leading  Cases,  19,  20,  *where  ^^^.g 
it  is  said :  ^'  The  general  rule  being  established,  that,  while  the  *- 
special  contract  remains  unperformed,  no  action  of  indebitatus  assump- 
sit can  be  brought  for  anything  done  under  it,  we  now  come  to  the 
exceptions  from  that  rule :  and  the  first  of  them  is  that  adverted  to  by 
Parke,  J.,  in  the  passage  just  cited.(()  It  consists  of  cases  in  which 
something  has  been  done  under  a  special  contract,  but  not  in  strict 
accordance  with  the  terms  of  that  contract.  In  such  a  case,  the  party 
cannot  recover  the  remuneration  stipulated  for  in  the  contract,  because 
he  has  not  done  that  which  was  to  be  the  consideration  for  it.  Still,  if 
the  other  party  have  derived  any  benefit  from  his  labour,  it  would  be 
unjust  to  allow  him  to  retain  that  without  paying  anything.  The  law, 
therefore,  implies  a  promise  on  his  part  to  pay  such  remuneration  as  the 
benefit  conferred  upon  him  is  reasonably  worth,  and,  to  recover  that 
quantum  of  remuneration,  an  action  of  indebitatus  assumpsit  is  main- 
tainable. This  is  conceived  to  be  a  just  expression  of  the  rule  of  law, 
as  it  at  present  prevails."  The  same  rule  is  laid  down  in  Lucas  v.  God- 
win, 3  N.  C.  737  (E.  C.  L.  R.  vol.  82),  4  Scott,  502,  (E.  C.  L.  R.  vol. 

(a)  See  the  oases  referred  to  in  RasseU  on  Awards,  2d  edit.  pp.  211,  212. 

(h)  "  In  »om€  cases,  a  special  contract  not  executed  may  give  rise  to  a  claim  in  the  nature  of  a 
quantum  meruit,  ex.  gr.  where  a  special  contract  has  been  made  for  goods,  and  goods  sent  not 
according  to  the  oon tract  bare  been  retained  by  the  party,  there  a  claim  for  the  value  on  a 
qnantom  valebant  may  be  supported.  But  then,  from  the  circumstances,  a  new  contract  may  be 
implied."    Per  Parke,  J.,  in  Read  v.  Rann,  10  B.  A  C.  438,  441  (E.  C.  L.  R.  vol.  21). 
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36),  where  Tindal,  C.  J.,  says, — "  It  never  could  have  been  the  under- 
standing of  the  parties,  that,  if  the  house  were  not  done  by  the  precise 
day,  the  plaintiff  would  have  no  remuneration :  at  all  event«,  if  so  unrea- 
sonable an  engagement  had  been  entered  into,  the  parties  should  have 
expressed  their  meaning  with  a  precision  which  could  not  be  mistaken/' 
♦779*1       *^'  ^^'  then,  the  straw  is  to  be  paid  for,  upon  what  principle 
-*  is  the  valuation  to  proceed  ?    The  result  of  the  evidence  seems  to 
be  this, — If  the  plaintiff  was  not  entitled  to  be  paid  for  manure  on  quit- 
ting the  farm,  the  straw  would  be  of  less  value,  inasmuch  as  it  would  be 
converted  into  an  article  for  which  he  was  not  to  be  paid.     The  ques- 
tion, then,  is,  upon  what  terms  did  the  plaintiff  hold  ?     That  depends 
upon  the  agreement  of  the  20th  of  April,  1839,  and  the  custom  of  the 
country ;  for,  where  there  is  nothing  in  the  lease  or  agreement  to  exclude 
it,  the  custom  of  the  country  is  included  in  it.     The  evidence  as  to  the 
custom  was, — and  the  finding  of  the  jury  was  in  accordance  with  it, — 
that,  in  the  absence  of  a  stipulation  to  the  contrary,  the  tenant  is  to  go 
out  on  the  same  terms  as  he  comes  in.     In  Hutton  v.  Warren,  1  M.  & 
W.  466,1  it  was  held,  that  a  custom  of  the  country,  by  which  the  tenanc 
of  a  farm,  cultivating  it  according  to  the  course  of  good  husbandry,  is 
entitled,  on  quitting,  to  receive  from  the  landlord  or  incoming  tenant  a 
reasonable  allowance  for  seeds  and  labour  bestowed  on  the  arable  land 
in  the  last  year  of  the  tenancy,  and  is  bound  to  leave  the  manure  for  the 
landlord,  if  he  will  purchase  it, — is.  not  excluded  by  a  stipulation  in  the 
lease  under  which  he  holds,  that  he  will  consume  three-fourths  of  the 
hay  and  straw  on  the  farm,  and  spread  the  manure  arising  therefrom, 
and  leave  such  of  it  as  shall  not  be  so  spread  on  the  land  for  the  use 
of  the  landlord,  on  receiving  a  reasonable  price  for  it.     [Williams,  J. 
— All  the  cases  are  collected  in  the  notes  to  Wigglesworth  v.  Dallison 
(Dougl.  201),  1  Smith's  Leading  Gases,  453.]     There  is  nothing  incon- 
sistent in  this  agreement  with  the  custom  of  the  country,  as  proved. 
By  the  agreement,  the  tenant  was  to  pay  for  all  the  dung  and  manure 
on  the  farm  when  he  went  in.     The  question  did  not  arise  upon  his 


* 
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going  out ;  for,  then  there  was  none :  but,  as  to  dung,  the  *agree- 


ment  is  silent  as  to  what  shall  happen  on  the  tenant's  quitting: 
consequently,  if  there  had  been  any  dung  on  the  farm  at  the  expiration 
of  the  term,  the  tenant  would,  according  to  the  custom  of  the  country, 
have  been  entitled  to  be  paid  for  it.  No  reliance  can  be  placed  upon 
the  circumstance  of  the  words  '^  also  all  dung  and  manure  on  the  pre- 
mises*' being  expunged  from  the  latter  part  of  the  agreement :  see  Cum- 
berland V.  Bowes,  15  C.  B.  348  (E.  C.  L.  R.  vol.  80).  The  plaintiil^  it 
is  submitted,  is  entitled  to  be  paid  for  the  straw  upon  the  higher  valua- 
tion, viz.,  two- thirds  of  the  market  price. 

Knowhs  and  Lu%hy  in  support  of  the  rule. — 2.  It  is  material  to  see  if 
the  custom  of  the  country  can  apply  here.  If  the  outgoing  tenant  is 
not  entitled  to  the  manure,  the  valuation  here  must  be  upon  the  lower 
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gcale  only,  which  would  reduce  the  verdict  to  21 6t     The  parties  whom 
the  plaintiff  succeeded  ia  the  occupation  of  the  farm,  entered  under  an 
agreement  which  clearly  disentitled  them  to  be  paid  for  the  manure  on 
quitting.    .  By  the  4th  regulation,  they  agree  "  to  pay  5Z.  sterling  for 
overy  load  of  fodder,  straw,  haum,  dung,  or  turnips  which  should  be  sold 
or  carried  off  the  premises ;  and  the  same  sum  for  every  load  of  hay  or 
wheat  straw  sold  or  carried  off  the  premises,  for  which  there  should  not 
he  two  loads  of  good  dung  or  other  manure  (at  the  option  of  the  land- 
lord) to  be  spent  on  the  premises."     This  shows  the  intention  of  the 
parties  to  be,  that  the  whole  should  be  expended  on  the  land.     [Cress- 
well,  J. — If  the  straw  left  at  the  end  of  the  term  is  to  be  paid  for, 
why  not  the  dung?]     The  largeness  of  the  penalty  shows  that  the 
tenant  was  not  to  be  paid  for  the  dung.     [Jbrvis,  C.  J. — The  tenant 
cannot  remove  it:   but,  according  to  the  custom  of  the  country,  the 
landlord  or  the  incoming  tenant  pays  for   it.]     The  custom  of  the 
country  is  excluded  by  the   express  terms  of  the  agreement   as  to 
*what  the  landlord  is  to  purchase  on  the  tenant's  going  out,  viz.,  r^^Q^ 
««all  hay,  sanfoin,  and  tares  in  the  yard,  the  produce  of  the  ^ 
farm  ;  also  all  straw  from  the  crops  of  the  previous  harvest,  that  might 
be  on  the  premises,  paying  a  fair  price  for  the  same,  to  be  ascertained 
by  valuers  on  both  sides,** — expressly  excluding  dung.     1.  It  is  sub- 
mitted, however,  that  this  action  will  not  lie  at  all,  the  parties  having 
by  their  agreement  made  it  a  condition  precedent  that  the  price  to  be 
paid  shall  be  ascertained  by  valuers,  and  that  condition  not  having  been 
performed.     Upon  this  subject,  the  rule  is  the  same  in  equity  as  at 
law.     It  is  well  expressed  by  Sir  William  Grant  in  Milnes  v.  Gery,  14 
Ves.  400,  406.     There,  the  parties  entered  into  an  agreement  for  the 
sale  of  property  according  to  the  valuatioiv  of  two  persons,  one  chosen 
by  each,  or  of  an  umpire  to  be  appointed  by  those  two  in  case  of  dis- 
agreement.    Upon  a  bill  for  specific  performance,  praying  that  the 
court  would  appoint  a  person  to  make  the  valuation,  the  Master  of  the 
Rolls  said :  «  The  more  I  have  considered  this  case,  the  more  I  am 
satisfied,  that,  independently  of  all  other  objections,  there  is  no  such 
agreement  between  the  parties  as  can  be  carried  into  execution.     The 
only  agreement  into  which  the  defendant  entered,  was,  to  purchase  at 
a  price  to  be  ascertained  in  a  specific  mode.     No  price  having  ever 
been  fixed  in  that  mode,  the  parties  have  not  agreed  upon  any  price.. 
"Where,  then,  is  the  complete  and  concluded  contract  which  this  court 
is  called  upon  to  execute  ?     The  price  is  of  the  essence  of  a  contract 
of  sale.     In  this  instance,  the  parties  have  agreed  upon  a  particular 
mode  of  ascertaining  the  price.     The  agreement  that  the  price  shall  be 
fixed  in  one  specific  manner,  certainly,  does  not  afford  an  inference  that 
it  is  wholly  indifferent  in  what  manner  it  is  to  be  fixed.     The  court 
declaring  that  the  one  shall  take  and  the  other  shall  give  a  price  fixed 
VOL.  xviii.-^33 
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*7821  ^^  ^^^  other  manner,  does  not  ^execute  any  agreement  of  theirs, 
-'  but  makes  an  agreement  for  them,  upon  a  notion  that  it  may  be 
as  advantageous  as  that  which  they  made  for  themselves.     How  can  a 
man  be  forced  to  transfer  to  a  stranger  that  confidence,  which,  upon  a 
subject  materially  interesting  to  him,  he  has  reposed  in  an  individual 
of  his  own  selection  ?    No  substantial  difference  arises  from  the  circum- 
stance, that,  in  this  case,  the  decision  may  ultimately  fall  to  an  umpire 
not  directly  nominated  by  the  parties ;  as,  through  the  medium  of  the 
original  nominees,  they  had  an  influence  upon  the  choice.   No  one  could 
be  chosen  without  the  concurrence  of  the  persons  in  whose  judgment 
they  reciprocally  confided.*'     So,  here,  the  contract  cannot  be  enforced 
or  carried  into  effect  until  the  price  of  the  straw  has  been  ascertained 
in  the  manner  in  which  the  parties  have  mutually  agreed  that  it  should 
be  ascertained.     [Jebvis,  G.  J. — When  you  have  taken  the  straw,  and 
actually  consumed  it,  can  you  say  that  the  valuation  price  only  is  the 
price  to  be  paid  ?     Gresswell,  J. — The  case  of  Milnes  v.  Gery  only 
amounts  to  this, — The  defendant  agreed  to  buy  the  estate  at  a  price  to 
be  fixed  by  two  persons  named,  or  an  umpire.     The  price  not  having 
been  so  fixed,  the  defendant  was  held  not  to  be  bound  by  his  agreement 
to  buy  at  a  price  to  be  ascertained  in  some  other  way.]    Scott  9.  Avery, 
8  Exch.  487,  497,t  ^  precisely  in  point  to  show  that  the  ascertainment 
of  the  price  is  a  condition  precedent  to  the  plaintiff's  right  to  sue. 
[Gresswell,  J. — ^Before  you  rely  much  upon  that  case,  it  might  be  as 
well  to  wait  for  the  decision  of  the  House  of  Lords.     The  opinions  of 
the  judges  were  delivered  a  few  days  since ;  and  I  believe  they  were 
■equally  divided.]     The  defendant  is  entitled  to  rely  on  the  decision  of 
the  Exchequer  Chamber,  as  it  now  stands.(a)     With  regard  to' the  case 
*7M1  ^^  C^^P^i^  '"t^-  Shuttleworth,  it  may  be  observed,  that  it  was  not 
-^  argued  upon  the  ground  now  presented  to  the  court :  the  agree- 
ment to  refer  there  was  no  part  of  the  agreement  before  the  court ;  here, 
it  is.     Neither  does  the  case  of  Lucas  v.  Godwin  present  any  difficulty 
in  the  way  of  the  defendant.     The  present  case  more  nearly  resembles 

(a)  The  House  of  Lords  pronounoed  Jadgment  on  the  11th  of  July,  1866,  afBiming  theded- 
■sion  of  the  Bzohequer  Chamber.    A  member  of  a  marine  insurance  association  effected  with  it 
■  polioj  in  the  ordinary  form  of  olnb-policies,  upon  a  ship  in  which  he  was  interested ;  ssd  it 
was  agreed,  that  all  the  mles  and  regulations  of  the  association  should  be  as  binding  betveea 
the  parties  as  if  they  were  inserted  in  the  policy,  and  formed  part  of  it.    One  of  these  rules  w»s 
to  the  effect  that  the  snm  to  be  paid  by  the  association  to  any  suffering  member  for  any  lt<s 
should  in  the  first  instance  be  ascertained  by  a  committee,  after  (but  not  before)  which  be  was 
to  be  entitled  to  sue  for  the  amount  settled  by  the  committee  :  but,  if  a  dtllbrenoe  shiiuld  uv^ 
between  him  and  the  committee  relative  to  the  settling  of  any  loss,  or  to  a  elaim  for  aTsnge,  (ff 
any  other  matter  relating  to  the  insurance,  it  was  to  be  submitted  to  arbitrators,  who  were  ta 
decide  upon  the  claims  and  matters  in  dispute  according  to  the  mles  and  customs  of  the  asseeia 
tion;  and  there  was  a  proviso  that  no  member  refusing  to  accept  the  amount  of  any  loss  as 
settled  by  the  committee,  in  full  satisfaction  of  such  loss,  should  be  entitled  to  maintua  say- 
action  at  law  or  suit  in  equity  on  his  policy,  until  the  matters  in  dispute  were  so  decided,  »d. 
then  only  for  such  sum  as  the  arbitrators  should  award ;  and  the  obtaining  such  decision  wss  co 
be  a  condition  precedent  to  the  right  of  any  member  to  maintain  such  action  or  suit    It  «a* 
held,  that  this  was  a  legal  contract,  binding  in  its  terms,  and  that  no  action  would  lie  for  it* 
breach,  until  the  condition  to  refer  to  arbitration  had  been  complied  with. 
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those  where  by  the  terms  of  the  contract  a  man  is  to  be  paid  for  work 
^  nnder  the  certificate  of  an  architect  or  a  surveyor :  until  the  certificate 
is  obtained,  the  party  is  entitled  to  nothing.(a)  That  was  the  view  taken 
by  the  Lord  Chief  Baron  in  Cumberland  v.  Bowes.  To  entitle  him  to 
recover,  the  plaintiff  was  bound  to  show  a  new  *contract,  to  pay  r:|ciTQ  i 
for  the  straw  at  some  other  price  than  the  umsertain  price  stipu-  ^ 
lated  for  by  the  agreement.  This  he  did  not  do.^  Neither  has  he  shown 
that  a  valuation  has  become  impossible.  The  quantity  of  the  straw 
having  been  ascertained,  any  other  valuers  might  fix  the  price. 

Jebvis,  C.  J. — ^We  are  all  agreed  that  the  plaintiff  was  entitled  to  be 
paid  for  the  straw  left  on  going  out,  but  at  the  lower  price  only,  viz.,  a 
fodder  price,  inasmuch  as  the  agreement  does  not  provide  for  his  being 
paid  for  the  manure  on  giving  up  the  farm.  Whether  or  not  he  is 
entitled  to  maintain  the  action  at  all,  we  have  not  quite  made  up  our 
minds.     We  will  therefore  take  a  little  time  for  deliberation. 

Cresswell,  J. — The  ground  of  our  decision  on  the  first  point,  is,  that 
there  is  an  express  stipulation  that  the  tenant  shall  pay  for  the  manure 
on  going  in,  but  no  stipulation  that  he  shall  be  paid  for  it  on  going  but. 

Cur,  adv.  vult.{b) 
Jbrvts,  C.  J.,  now  delivered  the  judgment  of  the  court; 
At  the  close  of  the  argument  of  this  case  on  a  former  day,  we  inti- 
mated our  opinion  that  the  plaintiff  was  entitled,  if  at  all,  to  recover 
the  smaller  amount  only,  on  the  ground  that,  as  the  terms  upon  which 
the  valuation  as  between  outgoing  and  incoming  tenant  was  to  be  made, 
were  contained  in  a  written  agreement,  and  that  written  agreement  pro- 
vided only  that  the  outgoing  tenant  should  be  paid  for  the  straw  on*  the 
premises,   and  not  foV  the  *dung,  according  to  the  clear  and  r^u^oc 
established  rule  in  these  cases  he  was  entitled  to  be  paid  for  the  ^ 
straw  only  at  a  fodder  price.     It  was  thereupon  agreed,  that,  if  the 
straw  was  to  be  taken  at  a  fair  valuation  where  the  dung  was  not  to  be 
paid  for,  the  straw  should  be  paid  for  at  a  fodder  price,  or  one-half  the 
market  value,  which  would  make  the  amount  the  plaintiff  was  entitled 
to  recover  2157. 

The  only  point  which  remained  to  be  considered,  was,  whether,  inas- 
much as  the  valuation  went  off,  and  the  straw  had  been  consumed  by  the 
beasts  of  the  defendant,  so  that  a  valuation  had  become  impossible,  an 
action  would  lie  in  order  to  have  the  value  assessed  by  a  jury.  Upon 
consideration,  we  are  of  opinion  that  the  action  will  lie  for  the  smaller 
sum ;  and  that,  as  the  valuation  contemplated  by  the  parties  had  become 
impossible  by  reason  of  the  straw  having  been  consumed,  it  was  compe- 
tent to  a  jury  to  estimate  it.  The  proper  estimate  being  admitted  to  be 
such  as  to  leave  a  balance  of  215Z.  due  to  the  plaintiff,  the  verdict  will 
therefore  stand  for  that  sum.  Rule  accordingly. 

(a)  See  Pasbby  v.  Tbe  Mayor,  Ac,  of  Birmingbam,  ante,  p.  2. 

(6)  It  was  agreed,  that  tbe  amoant  due  upon  the  valaation  at  the  lower  price  waa  215^,  fur 
whieb  aom  the  verdiot  wai  to  be  entered  for  the  plaintiiFi  if  at  aU. 
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*786]      *RANDELL  and  Another  v.  TRIMEN.     June  4. 

The  declanttion  stated  that  the  defendnnt,  who  wan  emplajc^d  ns  nrchiteet  bj  A.  and  others  t* 
saperinteDd  the  building  of  a  eharch,  fulselj  and  fraudulently  represented  and  pretended  that 
he  was  authorised  by  A.  to  order,  and  did  order,  stone  of  the  plaintiffs  for  the  building  of  the 
said  church  for  and  on  account  (^,  and  to  be  charged  to,  A. ;  and  that  the  plaintiffis,  reljiag  *m 
that  representation,  and  believing  that  the  defendant  had  auihoritj  fmm  A.  to  order  the  ttoee 
on  his  accouDt,  delivered  the  same,  and  the  same  was  used  in  the  building  of  the  chortii; 
whereas  in  truth  and  in  fact  the  defendant  was  not,  as  tie  well  knew,  authorised  to  to  oider 
the  said  stone.  It  then  went  on  to  aver,  that,  A.  refusing  to  pay  for  the  atone,  the  plaintifi. 
trusting  in  the  defendant's  representation,  sued  A.  for  the  price,  and  failed  in  their  aetiuo, 
and  had  to  pay  A.'s  costs,  and  also  the  costs  incurred  by  their  own  attorneys : — 

Held,  that  the  declaration  sufficiently  disclosed  a  cause  of  action  :  and, — it  appearing  that  Um 
defendant  had  no  such  authority  as  he  represented, — that  the  plaiotiffs  were  entitled  te 
recover,  not  only  the  value  of  the  stone,  but  also  the  costs  they  had  incurred  and  paid  in  the 
former  action. 

This  was  an  action  for  a  false  and  fraudulent  representation. 

The  first  count  of  the  declaration  stated,  that,  whereas,  before  and  at 
the  time  of  the  committing  of  the  grievances  thereinafter  mentioned,  a 
church  was  in  course  of  being  erected  and  built  in  the  district  of  Wer- 
neth,  in  the  parish  of  Oldham,  to  be  called  St.  Thomas's  church,  of 
which  district  the  Rev.  Thomas  Ireland  was  incumbent  and  minister, 
and  was  active  in  causing  the  said  church  to  be  built ;  and  the  defendant 
had  been  and  was  employed  as  architect  to  superintend  the  said  works 
and  buildings ;  the  said  defendant,  so  being  such  architect  employed  as 
aforesaid,  did  falsely  and  fraudulently  represent  and  pretend  that  he 
was  authorized  by  the  said  Rev.  Thomas  Ireland  to  order,  and  did  order, 
certain  stone  of  the  plaintiffs  for  the  building  of  the  said  church,  for  and 
on  account  of,  and  to  be  charged  to,  the  Rev.  Thomas  Ireland  and  others, 
the  committee  for  St.  Thomas's  church,  Werneth,  Oldham,  and  did  then 
falsely  and  fraudulently  write  and  send  to  the  plaintiffs  theTollowing 
letter,   viz.,    "9  Adam   St.,  Adelphi,   Nov.  8,   1853.      Gentlemen,— 
To-morrow  I  should  be  glad  for  you  to  send  700  feet  of  stone,  the 
remainder  of  the  1000,  to  Oldham ;    but  this  must  be  for  the  Rev. 
Thomas  Ireland  (meaning  the  said  Rev.  Thomas  Ireland)  and  others, 
*7R71  *^^  committee  for  St.  Thomas's  church,  Werneth,  Oldham.    *At 
-■  the  same   time,    I   hope   it   is   on   its  way  by  water.     Tours, 
&c.,  A.  Trimen.      To  Messrs.  Randell  &  Co."  (meaning   the  plain- 
tiflTs):    That  the  plaintiffs,  relying  on  the   said  representation  of  the 
defendant,  and  believing  that  the  defendant  had  authority  from  the  said 
Rev.  Thomas  Ireland  to  order  the  said  stone  for  the  building  the  said 
church  for  and  on  account  of  and  to  be  charged  to  the  said  Rev.  Thomas 
Ireland  and  the  said  committee,  forthwith  upon  the  receipt  of  the  said 
letter  and  order  of  the  defendant  did  send  and  deliver  the  700  feet  of 
stone  so  ordered  as  aforesaid,  to  Oldham,  for  the  said  Rev.  Thomas  Ire- 
land and  others,  the  committee  for  St.  Thomas's  church,  Werneth,  Old- 
ham aforesaid,  and  the  same  was  there  used  and  worked  up  in  building 
the  said  church  :  whereas,  in  truth  and  in  fact  the  defendant  was  not,  as 
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he  then  very  well  knew,  authorized  by  the  said  Rev.  Thomas  Ireland  to 
order  the  said  stone,  or  any  stone,  for  or  on  account  of,  or  to  be  charged 
to,  the  daid  Rev.  Thomas  Ireland  and  others,  the  committee  of  the  said 
church,  or  any  of  them,  or  to  write  or  send  the  said  letter  to  the  plain- 
tiffs ;  bat  then  very  well  knew  that  the  said  representation  was  false : 
That,  the  said  Ree.  Thomas  Ireland  having  refused  to  pay  for  the  said 
stone,  and  the  same  being  wholly  unpaid  for,  they,  the  plaintiffs,  trust- 
ing in  the  said  representation,  sued  the  said  Rev.  Thomas  Ireland  in 
this  court  in  an  action  for  the  price  of  the  said  stone,  amounting  to  73^. 
18«.,  which  the  said  Rev.  Thomas  Ireland  defended,  and  denied  his 
liability  thereon;  which  came  on  to  be  tried  at  the  sittings  in  the  Guild- 
hall of  the  city  of  London,  on  the  12tlv  of  May,  1855,  when  a  verdict 
passed  thereon  for  the  said  Rev.  Thomas  Ireland,  by  reason  of  the  (now) 
defendant  not  having  been  authorized  by  the  said  Rev.  Thomas  Ireland 
to  order  the  said  stone  for  or  on  account  of,  or  to  be  charged  to,  the 
said  Rev.  Thomas  Ireland  and  the  said  committee,  or  to  write  or  send 
to  the  plaintiffs  the  said  '^letter;  and  judgment  was  afterwards  h^cyoo 
signed  against  the  plaintiffs ;  whereupon,  and  by  reason  of  the  *- 
premises,  the  plaintiffs  had  not  only  lost  the  said  price  of  the  said  stono, 
which  had  not  yet  been  paid,  but  also  had  expended  and  had  become 
liable  to  pay  divers  large  sums  of  money,  amounting,  to  wit,  to  200/.,  in 
unsuccessfully  suing  the  said  Rev.  Thomas  Ireland,  and  also  had  become 
and  were  liable  and  bound  to  pay  the  further  sum  of  65Z.  Ss.  to  the  said 
Rev.  Thomas  Ireland  for  his  costs  in  defending  the  said  action. 

The  declaration  also  contained  counts  for  goods  sold  and  delivered, 
money  received  by  the  defendant  for  the  use  of  the  plaintiff,  and  money 
found  due  upon  an  account  stated. 

To  the  first  count  the  defendant  pleaded  not  guilty,  and,  to  the  residue 
of  the  declaration,  never  indebted. 

The  cause  was  tried  before  Growder,  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  facts  which  appeared  in  evidence  were  as 
follows : — The  plaintiffs  were  stone-merchants  carrying  on  business  at 
Corsham,  in  the  county  of  Wilts,  and  having  also  a  depot  for  stone  at 
Manchester.  '  The  defendant  was  an  architect  residing  in  London.  In 
the  year  1853,  the  defendant  was  employed  by  a  committee  consisting 
of  the  Rev.  Thomas  Ireland  and  three  other  persons,  as  architect,  to 
superintend  the  erection  of  a  church  at  Werneth,  near  Oldham,  in  the 
county  of  Lancaster.  When  the  work  was  commenced,  the  defendant 
disapproved  of  the  stone  which  was  intended  to  be  used,  and  induced 
the  committee  to  consent  to  substitute  Bath  stone  for  it,  which  the 
defendant  agreed  to  procure  at  1^.  6d.  per  foot.  The  lowest  price,  how- 
ever, at  which  Bath  stone  could  be  had,  turned  out  to  be  Is,  lOd.  per 
foot ;  and  a  considerable  quantity  was  supplied  by  the  plaintiffs  at  that 
price.  On  the  24th  of  June,  1853,  the  defendant  wrote  to  the  plaintiffs 
as  foUows : — 
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*7ftQl  *"  ^  ^^^^  ^®  gl*^  ^f  y^^  c*^  ^^  ^'^^  course  of  a  few  weeks 
-^  deliver  for  me,  or  the  committee  for  buildhig  the  new  chnrefa  of 
St.  Thomas  at  Oldham,  70  or  80  tons  of  best  Bath  stone,  at  the  price 
named,  in  canal  at  Oldham,  i.  «.,  1«.  9(2. ;  and,  as  yon  have  kindlj 
offered  to-day,  forward  at  once  a  few  blocks,  say  800  or  500  feet,  from 
Manchester." 

On  the  25th,  the  plaintiffs  replied  as  follows : — 

'^  Yoar  order  for  a  cargo  of  70  to  80  tons  of  stone  to  Oldham  sfatll 
have  onr  prompt  attention.  We  will  also  forward  some  from  Manchester 
at  once.  Please  say  to  whom  it  should  be  consigned  at  Oldham.  Hie 
price  named  was  !•'.  lOd.  per  foot,  and  not  Is.  9d.,  as  quoted  by  yon  in 
error." 

In  answer  to  this,  the  defendant  wrote,  desiring  the  plaintiflb  to  send 
the  stone  to  ^'6.  Roberts,  the  contractor:"  and,  on  the  10th  of  Septem- 
ber, he  again  wrote,— -^^  I  may  name  that  I  expect  to  deal  largely  with 
your  stone  in  town  and  country,  by  the  end  of  the  present  year,  but 
shall  not  be  likely  again  to  become  the  purchaser,  but,  in  the  countiy, 
shall,  in  cases  where  you  may  require  it,  reserve  the  amount  coming  to 
the  builder.  In  the  Oldham  case,  for  first  part  of  the  works  I  have 
guarantied  the  stone  at  Oldham  canal  depot  for  !••  6d.  the  foot.  I 
shall  get  no  more." 

On  the  8th  of  November,  1858,  the  defendant  wrote  and  sent  to  the 
plaintiffs  the  following,  which  is  the  letter  mentioned  in  the  declara- 
tion : — 

**  9  Adam  Street,  Adelphi, 
"  Nov.  8,  1858. 

*'  Gentlemen, — To-morrow  I  should  be  glad  for  you  to  send  700  feet 
of  stone,  the  remainder  of  the  1000,  to  Oldham ;  but  this  must  be  for 
the  Rev.  Thomas  Ireland  and  others,  the  committee  for  St.  Thomas's 
church,  Werneth,  Oldham.  At  the  same  time,  I  hope  it  is  on  its  way 
by  water.  "Yours,  4c., 

**  A.  Tmiieh.'' 
*7Qm  *The  stone  thus  ordered  having  been  sent  by  the  plaintiils,  they 
-'  called  upon  the  Rev.  Mr.  Ireland  to  pay  for  it,  when  he  denied 
that  he  had  given  the  defendant  any  authority  to  contract  for  it  in  his 
name.  The  plaintiflb  thereupon,  on  the  8th  of  May,  1854,  wrote  to  the 
defendant  as  follows : — 

"  Tou  will  see  by  the  enclosed  letter  from  the  Rev.  Thomas  Irdaiid 
that  he  will  not  take  on  himself  any  liability  in  respect  of  the  stone 
you  ordered.  We  shall  be  obliged  by  your  remittance  for  lOOt  19i* 
2d.  to  cover  the  account." 

On  the  8th  of  June,  the  defendant  wrote  to  the  plaintift  is  fol- 
lows : — 

"  I  beg  to  state  that  the  last  portion  of  Bath  stone  sent  to  Oldham, 
amounting  in  value  to  about  702.,  was  ordered  by  me  as  the  arehiteel 
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and  agent  of  the  committee  for  the  church  at  Werneth,  in  accordance 
with  the  terms  of  the  contract,  and  with  the  concurrence  of  the  Rev. 
Thomas  Ireland,  to  whom  I  have  sent  a  copy  of  this  letter." 

On  the  27th  of  December,  the  plaintiffs  wrote  to  the  defendant: — 

"  We  have  sued  the  Rev.  Mr.  Ireland  for  the  amount  of  the  stone 
ordered  by  you  as  his  architect.  It  will  be  defended ;  and  the  case 
comes  on  for  trial  next  term  (in  London).  Tour  evidence  will  of  course 
be  necessary  to  enable  us  to  prove  our  case ;  and  we  shall  feel  obliged 
by  your  giving  us  an  appointment  to  see  you  with  our  solicitor,  to  take 
your  evidence." 

To  this  the  defendant  replied  on  the  same  day, — "  There  can  in  my 
opinion  be  no  doubt  about  your  claim ;  and  you  ought  long  since  to 
have  been  paid,  if  the  stone  was  good." 

The  action  brought  by  the  plaintiffs  against  the  Rev.  Thomas  Ireland 
came  on  for  trial  before  Crowder,  J.,  at  the  sittings  in  London  after 
Hilary  Term,  1854,  when  the  present  defendant  was  called  as  a  witness 
to  prove  *tliat  he  was  authorized  by  the  Rev.  Mr.  Ireland  to  order  ri^^f^q^ 
the  stone  on  his  account.  This  he  in  terms  swore  to :  but,  in  '- 
consequence  of  his  hesitation  and  self-contradiction  when  cross-examined 
as  to  the  time  at  which  he  had  received  a  letter  from  that  gentleman, — 
dated  the  7th  of  November,  1853, — in  which  he  stated  expressly  that 
he  could  not  allow  any  stone  to  be  ordered  in  his  name,  the  jury  returned 
a  verdict  for  the  defendant. 

The  plaintiffs  then  commenced  the  present  action,  in  which  they  sought 
to  recover  the  78Z.  18«.  for  which  they  had  unsuccessfully  sued  the  Rev. 
Mr.  Ireland ;  801.  1«.,  for  stone  which  they  had  supplied  to  the  order 
of  the  defendant  in  the  name  of  Roberts,  the  builder ;  65L  8«.,  the  costs 
of  the  defendant  in  the  former  action ;  and  1001.  18«.,  the  plaintiffs' 
own  attorneys'  costs  in  that  action.  The  802.  1«.  was  paid  into  court 
after  action  brought  and  after  issue  joined. 

On  the  part  of  the  defendant,  it  was  submitted  that  the  evidence  did 
not  sustain  the  declaration,  and  that,  at  all  events,  the  plaintiffs  could 
not  be  entitled  to  recover  more  than  the  price  of  the  stone. 

The  learned  judge  told  the  jury,  that,  if  they  believed  that  the  defend- 
ant represented  that  he  had  the  authority  of  the  Rev.  Mr.  Ireland  to 
order  the  stone  in  his  name,  and  that  that  representation  was  untrue,  the 
plaintiffs  were  entitled  to  recover  the  price  of  the  stone,  and  also  the 
whole  costs  of  the  former  action;  directing  them,  however,  to  deduct 
SOZ.  from  the  plaintiffs'  costs  of  that  action,  as  the  sum  by  which  ho 
estimated  that  they  would  be  reduced  on  taxation* 

The  jury  accordingly  returned  a  verdict  for  the  plaintiffs  on  the  first 
count,  damages  240Z. 

T.  Chambertj  in  Easter  Term  last,  obtained  a  rule  calling  upon  the 
plaintiffs  to  show  cause  ''  why  there  should  not  be  a  new  trial  on  the 
ground  that  the  verdict  was  "^against  the  evidence ;  or  why  the  rutnoo 
entry  of  final  judgment  on  the  first  count  of  the  declaration  .'- 
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shoald  not  be  stayed,  on  the  ground  that  the  letter  set  out  in  the  decla- 
ration did  not  support  the  allegations  of  that  count,  and  did  not  purport 
to  be  an  authority  by  the  defendant  to  order  the  goods  in  the  name  of 
the  Rev.  Thomas  Ireland  and  others,  the  committee  of  Werneth  church, 
and  that  there  was  no  evidence  of  fraud ;  or  why  the  damages  should 
not  be  reduced  to  the  sum  of  73Z.  18«.,  on  the  ground  that  the  costs 
of  the  former  action  were  not  recoverable."  He  also  moved  on  the 
ground  of  misdirection :  but  upon  that  the  court  declined  to  grant  a 
rule.  • 

Montagu  Chambers  and  Malcolm  now  showed  cause. — Assuming  that 
the  letter  of  the  8th  of  November,  1853,  as  set  out  in  the  declaration, 
does  not  in  terms  allege  that  the  defendant  had  an  authority  derived 
from  Ireland  to  pledge  his  credit  for  stone  supplied  for  the  building  of 
the  church,  it  does  not  follow  that  the  declaration  is  therefore  bad. 
Enough  appears  on  the  face  of  it,  without  that  letter,  to  show  that  the 
defendant  falsely  and  fraudulently  represented  that  he  had  such  autho- 
rity, and  that  the  plaintiffs  have  sustained  damage  from  that  falsehood 
and  fraud.  It  is  unnecessary  to  cite  authorities  to  show  that  an  action 
will  lie  for  that  The  defendant's  own  correspondence  clearly  showed 
that  he  must  have  been  aware  that  he  was  acting  without  any  authority; 
and  that  he  was  persisting  in  his  misrepresentation  that  he  had  autho- 
rity down  to  the  last  moment.  There  is,  therefore,  no  ground  either  for 
arresting  the  judgment  or  for  quarrelling  with  the  conclusion  the  jury 
came  to.  The  plaintiffs  are  also  clearly  entitled  to  recover  the  costs 
which  the  defendant's  misrepresentations  induced  them  fruitlessly  to 
incur. 

♦7QS1       ^*  Chambers  was  called  upon  by  the  court  to  support  *his  rule. — 
-^  The  letter  of  the  8th  of  November,  1853,  does  not  allege  that 
the  defendant  had  any  authority  to  pledge  the  credit  of  the  Rev.  Mr. 
Ireland  for  the  stone  in  question :  it  carefully  avoids  any  such  state- 
ment.    [Jervis,  C.  J. — Is  not  the  declaration  good  without  that  letter?] 
Without  it  there  is  no  allegation  of  fraud.     [Jervis,  C.  J. — Abundant.] 
Then,  there  is  no  pretence,  upon  the  evidence,  for  saying  that  the 
defendant  wilfully  misrepresented  his  authority.     [Jervis,  C.  J. — The 
defendant  is  clearly  liable  for  his  misrepresentation  as  to  his  being 
authorized  to  order  the  stone  in  the  name  of  the  Rev.  Mr.  Ireland.] 
Even  though  he  were  honestly  mistaken  ?    [Jervis,  C.  J. — Yes.]    That, 
it  is  submitted,  is  contrary  to  the  doctrine  laid  down  by  the  Court  of 
Exchequer  in  Smout  v.  Ilbury,  10  M.  &  W.  l.t(«)     [Jbr\'TS,  C.  J. — In 

(a)  There,  a  mttn  who  had  been  in  the  habit  of  dealing  with  the  plMOtiff  for  meat  enppiied  to 
his  honae,  went  abroad,  leaving  his  wife  and  family  resident  in  tbii  eoantry,  and  died  abroad; 
and  it  was  held,  that  the  wife  was  not  liable  for  goods  sappUed  to  her  after  hie  death,  but  before 
information  of  his  death  had  J)een  received ;  she  having  had  originallj  Aill  authority  to 
contract,  and  done  no  wrong  in  representing  her  authority  as  continiiing,  aor  omitted  to 
state  any  fact  within  her  knowledge  relating  to  it ;  the  revoeation  iUelf  being  by  the  aet  of  Ged* 
and  the  determination  of  the  life  of  the  principal  being  equally  withoat  the  knowledge  of 
both  parties. 
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that  case,  there  was  no  representation  at  all  by  the  defendant.  The 
plaintiff  was  misled  by  a  circumstance  equally  without  the  knowledge 
and  beyond  the  control  of  both  parties.  Williams,  J. — There  was  no 
assumption  of  authority  by  the  defendant  there.  Jervis,  C.  J. — In  the 
notes  to  Thompson  v.  Davenport  (9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17),  4 
M.  &  R.  110),  in  2  Smith's  Leading  Cases,  4th  edit.  p.  801,  the  learned 
editors  state,  that,  ^'In  the  luminous  judgment  delivered  in  .Smout  v. 
Ilbury,  the  cases  where  agents  have  been  held  to  be  personally  respon- 
bible,  are  divided  into  three  classes, — 1.  Where  the  agent  makes  r^iTQ^ 
*a  fraudulent  representation  of  his  authority,  with  intent  to  de-  ^ 
ceive.y — 2.  Where  he  has  no  authority,  and  knows  it,  but  nevertheless 
makes  the  contract  as  having  such  authority, — 8.  Where,  not  having  in 
fact  authority  to  make  the  contract  as  agent,  he  yet  does  so  under  the 
bond  fide  belief  that  such  authority  is  vested  in  him^  as,  in  the  case  of  an 
agent  acting  under  a  forged  power  of  attorney,  which  he  believes  to  be 
genuine,  and  the  like.]  He  is  responsible  for  the  price  of  the  goods. 
[Jbrvis,  C.  J. — No :  for  the  misrepresentation.  The  note  goes  on  to 
say, — "  As  to  the  form  of  action  in  which  agents  within  these  three 
classes  can  be  made  liable,  it  has  been  seen  that  (according  to  recent 
decisions  not  yet  perhaps  universally  assented  to)  they  cannot  be  sued 
npon  the  contracts  which  they  have  entered  into  without  authority,  on 
behalf  of  their  assumed  principals,  unless  they  can  be  shown  to  be  them- 
selves principals;  It  seems  clear,  however,  that  agents  within  the  first 
and  second  classes  would  be  liable  in  an  action  of  deceit  for  false  repre- 
sentation, although  it  is  conceived  that  that  form  of  action  would  not  be 
applicable  to  the  case  of  agents  within  the  third  class,  the  representation 
of  anthority  being  bonfi  fide  :  see  the  notes  to  Fasley  v.  Freeman  (3  T. 
R.  51),  ante,  81  et  seq. :  but  see  per  Erie,  J.,  in  Jenkins  v.  Hutchinson, 
13  Q.  B.  748  (E.  C.  L.  R.  vol.  66).  An  action,  however,  on  an  implied 
contract  for  the  existence  of  the  authority  each  professed  to  have,  would 
appear  to  include  all  three  classes.*'  Lewis  v.  Nicholson,  18  Q.  B.  503 
(E.  C.  L.  R.  vol.  83),  is  also  a  v^ry  strong  case.]  Then,  as  to  the 
damages, — no  case  is  to  be  found  where  costs  have  been  held  recoverable 
by  a  ylai'ntiff  i^\lo  has  brought  an  action  in  which  he  has  failed.  Where 
an  action  is  improvidently  defended,  the  defendant  is  not  allowed  to 
recover  the  costs  of  his  defence.  It  is  only  where  the  party  who  is 
sought  to  be  charged  has  been  actively  concerned  in  the  defence,  that 
the  costs  are  recoverable. 

♦Jbrvis,  C.  J. — This  rule  must  be  discharged.     The  grounds  rjicirqr 
of  the  opinion  I  have  formed  have  been  sufficiently  stated  in  the  ^ 
course  of  the  argument. 

The  rest  of  the  court  concurring,  Rule  discharged. 

An  agent  who  makes  a  contract  in   is  personally  liable :  Much  v.  Smith,  7 
the  name  of  another  without  authority   Wendell^  815;  Clark  v.  Foster^  8  Yer- 
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mont,  98 ;  Sinclair  v,  Jackson,  8  Cowen,  Bank  of  Hamburg  v.  Wraj,  4  Strob- 

548 ;  Ballou  ,v.  Talbot,  16  Mass.  461 ;  hart.  87 ;  Tefts  v.  Tork,  4  Cusbing,  371 ; 

Laing  v.  Stewart,  1  Watts  &  Serg.  222 ;  Johnson    v.    Smith,  21    Conn.  627; 

Edinga  v.  Brown,  1  Richardson,  255 ;  Keetior  o.  Harrod,  2  Maryland,  63. 

END  OF  TBINITT  TERM. 


MEMORANDA. 

On  the  5th  of  January,  1856,  tbe  Right  Hon.  Sir  James  Parke 
resigned  the  office  of  Baron  of  the  Court  of  Exchequer.  He  was  created 
a  Peer  of  the  Realm  for  the  term  of  his  natural  life,  by  the  title  of 
Baron  Wenslejdale,  of  Wenslejdale,  in  the  North  Riding  of  the  countj 
of  York. 

Tbe  dignity  of  a  Baron  of  the  United  Kingdom  was  afterwards 
granted' to  him  and  the  heirs  male  of  his  body,  by  the  title  of  Baron 
Wensleydale,  of  Walton,  in  the  County  Palatine  of  Lancaster. 

He  was  succeeded  by  George  Williams  Wilshere  Bramwell,  of  the 
Inn^r  Temple,  Esq.,  who  had  previously  been  called  to  the  degree  of 
the  coif,  when  he  gave  rings  with  the  motto  "  Diligenter." 

Mr.  Baron  Bramwell  shortly  afterwards  receiyed  the  honour  of 
knighthood. 
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The  Judges  in  jattendance  were:— 
Jbrvis,  C,  J.  Williams,  J. 


Cresswell,  J. 


TARRANT  v.  WEBB.    June  18. 

A  master  ii  not  generally  reiponilble  for  an  iqjury  to  a  lerrant  from  the  negligenoe  of  a  fellow 
•errant :  hut  that  rale  is  tnbjeot  to  this  qnalifleation,  that  the  master  uses  reasonable  oare  in 
the  selection  of  the  servant. 

The  plaintiff,  a  painter  in  the  employ  of  the  defendant,  sostained  an  ii^niy  f^m  the  failure  of  a 
scaffolding  upon  which  he  was  worlcing,  and  which  had  been  erected  by  another  servant 
of  the  defenciant.  In  leaving  the  ease  to  the  Jury,  the  Jadge  told  them,  that,  if  they  were  of 
opinion  that  the  scaffolding  was  erected  under  the  personal  direction  and  interference  of  th« 
defendant,  and  was  insufficient,  or  that  the  person  employed  by  the  defendant  for  the  pur- 
pose of  erecting  it  was  an  incompetent  person,  the  plaintiff  was  entitled  to  recover ; — Held,  a 
mtsdlreetion. 

This  was  an  action  brought  by  the  plaintiff,  a  workman,  to  recover 
damages  for  an  injury  sustained  by  him  from  tlie  falling  of  a  scaffolding 
on  which  he  was  working  in  the  employ  of  the  defendant,  a  house 
decorator. 
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*7Qftl  ^^®  declaration  stated  that  the  plaintiff  was  employed  *by  the 
-*  defendant  to  do  certain  work  for  the  defendant  on  a  scaffolding 
erected  by  the  defendant  for  that  purpose ;  yet  that  the  defendant  so 
carelessly,  negligently,  and  improperly  erected  the  said  scaffolding,  and 
employed  the  plaintiff  to  work  thereon,  that,  by  reason  of  the  negli- 
gence, carelessness,  and  improper  conduct  of  the  defendant,  the  plain- 
tiff was  exposed  to  unreasonable  risk  in  his  said  work,  and  the  said 
scaffolding  gave  way,  Knd  the  said  plaintiff  was  thrown  therefrom  and 
seriously  injured,  and  became  and  was,  and  still  continued,  unable  to 
follow  his  trade  as  a  painter,  and  had  been  and  was  otherwise  damnified. 
And  the  plaintiff  claimed  2002. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was  joined. 

The  cause  was  tried  before  Crowder,  J.,  at  the  second  sitting  at 
Westminster  in  Trinity  Term  last.  The  facts  were  as  follows : — The 
defendant  was  employed  to  decorate  the  Carlton  Club-house.  In  order 
to  paint  the  entrance  hall,  a  scaffolding  was  erected  about  thirty  feet 
high,  upon  which  the  plaintiff  and  four  other  journeymen  were  at  work. 
This  scaffolding  having  been  insecurely  built,  one  of  the  upper  poles 
broke,  and  the  plaintiff  was  precipitated  to  the  pavement  below,  and 
severely  injured. 

The  scaffolding  was  erected  by  one  Martin,  who  was  employed  for 
that  purpose  by  the  defendant, — the  defendant  himself  not  interfering 
with  it,  except,  that,  when  Martin  told  him  that  the  painters  said  it 
wanted  an  additional  upright  in  the  centre  to  make  it  secure,  the  defend- 
ant observed,  that,  if  he  (Martin)  hearkened  to  the  painters,  he  would 
have  nothing  else  to  do. 

H  appeared  that  the  accident  was  mainly  attributable  to  the  want  of 
that  additional  upright ;  but  one  of  the  witnesses  ascribed  it  partly  to 
an  undue  accumulation  of  boards  which  had  been  placed  on  the  scaffold- 
ing by  the  workmen  themselves. 

*7QQ1  *^^  ^^^  P^^^  ^^  ^^^  defendant  it  was  submitted,  on  the  antho- 
-•  rity  of  Wigmore  v.  Jay,  6  Exch.  855,t  that  the  defendant  was 
not  responsible  for  the  failure  of  the  scaffolding,  if  he  neither  personally 
interfered  with  its  erection,  nor  knowingly  employed  an  unskilful  and 
incompetent  person  to  erect  it. 

The  learned  judge,  in  leaving  the  case  to  the  jury,  told  them,  that, 
if  they  were  of  opinion  that  the  scaffolding  was  erected  under  the  per- 
sonal direction  and  interference  of  the  defendant,  and  was  insufficient, 
or  that  the  person  employed  by  the  defendant  for  the  purpose  of  erect- 
ing it  was  an  incompetent  person,  the  plaintiff  was  entitled  to  recover. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages  252.,  observbg 
that  they  thought  Martin  was  not  a  proper  person  to  erect  the 
scaffolding. 

M.  Smithy  in  the  course  of  the  term,  moved  for  a  new  trial,  on  the 
grounds, — first,  of  misdirection  on  the  part  of  the  learned  judge,  in 


18  COMMON  BENCH.    (9  J.  SCOTT.)     '  799 


telling  the  jury  that  the  defendant  would  be  liable  if  he  employed 
incompetent  persons  to  erect  the  scaffolding;  for  that  the  employment 
of  incompetent  persons  simply  would  not  render  the  defendant  liable, 
and  at  all  events  would  not  do  so  unless  the  defendant  knew  of  their 
incompetency,  of  which  there  was  no  evidence, — secondly,  that  the 
verdict  was  against  evidence.  He  also  moved  in  arrest  of  judgment, 
on  the  ground  that  the  declaration  did  not  show  the  breach  of  any -duty 
for  which  the  defendant  was  liable  to  the  plaintiff;  that  no  scienter  of 
the  defendant  was  alleged ;  and  that  it  was  consistent  with  the  decla- 
ration that  the  plaintiff  knew  that  the  scaffolding  was  unsound,  and 
voluntarily  undertook  the  risk.  Whether  Martin  was  a  competent  per- 
son or  not,  the  defendant  is  not  responsible,  provided  he  used  ordinary 
care  and  caution  to  procure  an  efficient  person  to  do  the  work.  r^o/%/> 
*A  master  does  not  warrant  the  competency  of  every  workman  ^ 
he  employs.  In  Priestley  v.  Fowler,  3  M.  &  W.  l,t  which  was  an 
action  by  a  servant  against  his  master,  to  recover  damages  for  an  injury 
sustained  by  him  through  the  breaking  down  of  a  van  in  which  he  was 
travelling  with  goods  for  his  master,  Lord  Abinger  says :  "  The  mere 
relation  of  the  master  and  the  servant  never  can  imply  an  obligation 
on  the  part  of  the  master  to  take  more  care  of  the  servant  than  he 
may  reasonably  be  expected  to  do  of  himself.  He  is,  no  doubt,  bound 
to  provide  for  the  safety  of  his  servant  in  the  course  of  his  employment, 
to  the  best  of  his  judgment,  information,  and  belief.  The  servnit  is 
not  bound  to  risk  his  safety  in  the  service  of  his  master,  and  may,  if 
he  thinks  fit,  decline  any  service  in  which  he  reasonably  apprehends 
injury  to  himself:  and  in  most  of  the  cases  in  which  danger  may  be 
incurred,  if  not  in  all,  he  is  just  as  likely  to  be  acquainted  with  the 
probability  and  extent  of  it  as  the  master.  In  that  sort  of  employment, 
especially,  which  is  described  in  the  declaration  in  this  case,  the  plain- 
tiff must  have  known  as  well  as  his  master,  and  probably  better,  whether 
the  van  was  sufficient,  whether  it  was  overloaded,  and  whether  it  was 
likely  to  carry  him  safely.  In  fact,  to  allow  this  sort  of  action  to  pre- 
vail, would  be  an  encouragement  to  the  servant  to  omit  that  diligence 
and  caution  which  he  is  in  duty  bound  to  exercise  on  the  behalf  of  his 
master,  to  protect  him  against  the  misconduct  or  negligence  of  others 
who  serve  with  him,  and  which  diligence  and  caution,  while  they  protect 
the  master,  are  a  much  better  security  against  any  injury  the  servant 
may  sustain  by  the  negligence  of  others  engaged  under  the  same  master, 
than  any  recourse  against  his  master  for  damages  could  possibly  afford." 
So,  in  Hutchinson  v.  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, 5  Exch.  343,t  and  Wigmore  v.  Jay,  5  Exch.  354,t  it  was  distinctly 
laid  down,  in  *affirmance  of  the  doctrine  in  Priestley  v.  Fowler,  that  r*oQ-i 
a  master  is  not  responsible  to  his  servant  for  injury  occasioned  by 
the  negligence  of  a  fellow-servant  in  the  course  of  their  common  em- 
ployment, provided  the  latter  be  a  person  of  competent  care  and  skill. 
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[Jervis,  C.  J. — Here,  the  jury  found  that  the  person  employed  to  erect 
the  scaffi^lding  was  an  improper  person  for  that  purpose.]  The  verdict 
is  general :  and,  if  either  of  the  views  presented  to  the  jury  by  the 
learned  judge  was  incorrect,  there  must  be  a  new  trial.  [Cbbsswell, 
J. — Did  the  learned  judge  tell  the  jury,  that,  if  they  found  either  inter- 
ference on  the  part  of  the  defendant  in  the  erection  of  the  scaffolding, 
or  incompetency  of  Martin,  the  person  employed  to  erect  it,  whether 
such  incompetency  was  known  to  the  defendant  or  not,  they  must  find 
for  the  plaintiff?]  Distinctly.  In  Couch  v.  Steel,  3  Ellis  &  B.  402 
(E.  C.  L.  R.  vol.  77),  the  declaration  alleged,  that  the  plaintiff  engaged 
with  the  defendant  to  serve  on  board  the  defendant's  (a  British)  vessel, 
as  a  common  seaman,  on  a  specified  voyage  from  and  to  a  British  port ; 
and  assigned  for  breach  that  the  vessel  was  leaky  and  unseaworthy,  by 
which  the  plaintiff  became  unwell  and  sustained  damage :  and  it  was 
held,  on  demurrer,  that  the  count  was  bad,  there  being  no  allegation  of 
knowledge  or  deceit,  nor  of  any  express  warranty  that  the  vessel  was 
seaworthy ;  and  the  law  not  implying  any  such  warranty  from  the  re- 
lation of  shipowner  and  seaman.  So,  here,  the  declaration  merely  avers 
negligence,  and  no  scienter :  and  that  clearly  is  ground  for  arresting  the 
judgment. 

Udall  now  showed  cause. — There  was  no  misdirection  on  the  part  of 
the  learned  judge ;  the  direction  he  gave  to  the  jury  being  precisely  in 
accordance  with  the  decision  of  the  Court  of  Exchequer  in  Wigmore  r. 
Jay.  If  a  master  uses  ordinary  care  in  procuring  competently  skilled 
*ftn9i  ^^rkmen,  he  is  not  responsible  for  injury  *resulting  to  a  fellow 
^  workman  through  their  negligence  or  unskilfulness.  The  court 
will  not  be  inclined  to  carry  the  doctrine  further  than  that.  It  is  con- 
tended on  the  other  side,  that,  not  only  must  it  appear  that  the  person 
employed  to  put  up  the  scaffolding  was  an  incompetent  person,  but  that 
it  must  be  shown  affirmatively  that  the  defendant  knew  that  he  was  in- 
competent. In  Hutchinson  v.  The  York,  Newcastle,  and  Berwick  Rail- 
way Company,  5  Exch.  343,f  there  was  a  plea,  that  the  engines,  &c., 
were  under  the  guidance  of  the  servants  of  the  company,  who  were  fit 
and  competent  persons  to  have  the  guidance  of  the  same :  and,  in  deliver- 
ing judgment,  Alderson,  B.,  said :  "  The  servant,  when  he  engages  to 
run  the  risks  of  his  service,  including  those  arising  from  the  negligence 
of  fellow-servants,  has  a  right  to  understand  that,  the  master  has  taken 
reasonable  care  to  protect  him  from  such  risks,  by  associating  him  only 
with  persons  of  ordinary  skill  and  care ;  and  the  object  of  the  plea  in 
this  case,  is,  to  show  that  the  defendants  had  discharged  this  duty,  the 
omission  to  discharge  which  might  have  made  them  responsible  to  the 
deceased.*'  [Jbrvis,  C.  J. — The  defendant  need  not  establish,  that,  in 
order  to  render  him  liable,  the  employer  must  know  of  the  incapaci^ 
of  the  workman.  It  is  enough  if  the  master  uses  ordinary  care  and 
caution  in  the  selection.     The  way  in  which  my  Brother  Crowder  lefk 
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the  quefltioti,  was,  whether  Martin  was  a  competent  person.  He  should 
have  left  it  to  the  jury  to  say  whether  or  not  the  defendant  used  ordi- 
nary care  in  endeavouring  to  procure  a  competent  person.  That  was 
not  put :  the  defendant's  liability  was  made  to  hinge  upon  the  compe- 
tency of  Martin.]  It  is  submitted,  that  the  proper  question  was  put. 
If  Martin  was  an  incompetent  person,  the  defendant  would  clearly  be 
liable.  [Jervis,  0.  J. — Clearly  not.  The  jury  are  told,  that,  if  the 
defendant  interfered  in  the  erection  of  the  scaffolding,  or  if  Martin  was 
^incompetent,  they  must  find  for  the  plaintiff.  That  alternative  r^ofxn 
direction  cannot  be  correct:  mere  interference,  without  negli-  ^ 
gence,  could  not  make  the  master  liable.]  A  master  is  liable  for  an 
injury  resulting  from  the  unskilfulness  of  an  incompetent  driver.  The 
master  is  bound  to  see  that  those  whom  he  employs  are  persons  of  reason- 
able, care  and  skill :  per  Parke,  B.,  in  Skip  v.  The  Eastern  Counties 
Railway  Company,  9  Exch.  223.t  [Jbrvis,  C.  J. — The  master  does 
not  warrant  the  competency  of  those  whom  he  employs.]  In  Faterson 
V.  Wallace,  1  Macq.  748,  751,  Lord  Cranworth  says :  "  When  a  master 
employs  a  servant  in  a  work  of  a  dangerous  character,  he  is  bound  to 
take  all  reasonable  precautions  for  the  safety  of  that  workman.  This  is 
the  law  of  England  no  less  than  the  law  of  Scotland.  It  is  the  master's 
duty  to  be  careful  that  his  servant  is  not  induced  to  work  under  a  nation 
that  tackle  or  machinery  is  staunch  and  secure,  when  in  fact  the  master 
knows,  or  ought  to  knowy  that  it  is  not  ^o.  And  if,  from  any  negligence 
in  this  respect,  damage  arise,  the  master  is  responsible."  [Ckesswell, 
J. — Is  not  the  distinction  this, — that,  where  injury  arises  to  one  servant 
from  the  mere  negligence  of  another  servant,  the  rule  ^  respondeat  supe- 
rior' does  not  apply.  The  general  rule  does  not  prevail,  unless  you  fix 
the  master  with  negligence.  The  question  is,  whether  it  is  negligence 
on  the  part  of  a  master  to  employ  an  incompetent  servant  or  workman, 
if  he  uses  reasonable  diligence  in  endeavouring  to  procure  a  competent 
one.]  The  master,  it  is  submitted,  is  bound  to  take  care  that  the  lives 
of  his  workmen  are  not  placed  in  jeopardy  through  the  unskilfulness  of 
a  person  employed  by  him  to  do  a  work  of  this  description.  [Williams, 
J. — My  Brother  Cresswell  puts  it  precisely  as  it  is  put  in  the  judgment 
of  the  court  in  Hutchinson  v.  The  York,  Newcastle,  and  Berwick  Rail- 
way Company,  6  Exch.  353, f — "  Though  we  have  said  that  a  master  is 
not  in  general  responsible  to  one  servant  *for  an  injury  occasioned  r*o/^j^ 
to  him  by  the  negligence  of  a  fellow-servant  while  they  are  act-  *- 
ing  in  one  common  service,  yet  this  must  be  taken  with  the  qualification 
that  the  master  shall  have  taken  due  care  not  to  expose  his  servant  to 
unreasonable  risks."]  The  rule  is  laid  down  in  somewhat  broader  terms 
in  other  parts  of  the  judgment.  Does  the  master  take  upon  himself  no 
duty  ?  [Cresswell,  J. — No  higher  duty  than  that  of  using  reasonable 
care  in  the  selection  of  workmen.]  Then,  the  declaration  is  in  the  com- 
mon form.      [Jervis,  C.  J. — The  direction  of  my  Brother  Crowder 
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makes  the  defendant's  liability  depend  upon  an  alternative  proposition, 
and  one  alternative  was  improperly  put,  and  the  verdict  is  general.] 

Jervis,  G.  J. — I  am  of  opinion  that  the  rule  must  be  made  absolate 
for  a  new  trial,  the  case  having  miscarried  in  the  way  pointed  out  by 
Mr.  Smith  on  moving.  It  is  unnecessary  to  consider  the  question  as  to 
the  liability  of  a  master  for  an  injury  done  to  a  workman  through  the 
negligence  of  a  fellow- work  man.  The  rule  is  now  well  established,  that 
no  action  lies  against  the  master  for  the  consequences  to  a  servant  of  the 
mere  negligence  of  his  fellow.  That,  however,  does  not  negative  lia- 
bility in  every  case.  The  master  may  be  responsible  where  he  is  per- 
sonally guilty  of  negligence ;  but  certainly  not  where  he  does  his  best 
to  get  competent  persons.  He  is  not  bound  to  warrant  their  competency. 
The  summing  up,  I  apprehend,  fails  in  this,  that  the  jury  might  have 
been  of  opinion  that  the  defendant  used  every  possible  care  to  employ  a 
competent  person  to  erect  the  scaffolding,  and  yet  that  he  was  liable 
because  it  turned  out  that  Martin  was  incompetent. 

Cress  WELL,  J. — I  am  of  the  same  opinion.  The  question  was  dis- 
*A0^1  cussed  the  other  day  in  the  Court  of  *Exchcquer  in  a  case  of 
-'  Degg  V.  The  Midland  Railway  Company. 

Williams,  J. — The  cases  expressly  lay  it  down  that  a  master  is  not 
generally  responsible  for  an  injury  to  a  servant  from  the  negligence  of 
a  fellow-servant.  But  that  rule  is  subject  to  this  qualification,  that  the 
master  is  guilty  of  no  want  of  care  in  the  selection  of  proper  servants. 
Unless  the  master  is  guilty  of  negligence  in  that  respect,  the  case  is  not 
taken  out  of  the  general  rule.  Rule  absolute  accordingly.(a) 

(a)  See  Wiggett  v.  Fox  A  Henderson,  11  Exch.  832.t 

See  Brown  v.  Maxwell,  6  Hill,  592;  ing,  270;  Sherman  v.  Railroad  Co.,  15 

Farwell  v.  Boston  and  Worcester  Rail-  Barbour,  574 ;  Walker  v.  Boiling,  22 

road,  4  Metcalf,  49;    Hayes  v.   The  Alab.  294;    Goon  o.  Railroad  Co.,  1 

Western  Railroad  Corporation,  8  Cush-  Selden,  492. 


SIMONS  V.  THE  GREAT  WESTERN  RAILWAY  COMPANY. 

June  18. 

The  7th  aeotion  of  the  Railway  nod  Canal  TraflSo  Act,  1854,  (17  A  18  Viet  e.  31),  doee  not  pre- 
vent a  railway  company  from  making  a  special  contract  as  to  the  terms  upon  which  they 
will  carry  goods,  provided  such  contract  be  "just  and  reasonable,"  and  signed  by  the  faxtj 
sending  the  goods. 

And  it  is  for  the  court  to  say,  upon  the  whole  matters  brought  before  them,  whether  or  Bot  the 
"  condition"  or  "  special  contract"  is  just  and  reasonable. 

A  condition,  that  the  company  will  not  be  accountable  for  the  loss,  detention,  or  damage  of  aaj 
package  insuflSciently  or  improperly  packed, — Held,  unjust  and  unreasonable. 

Semble,  that  a  condition  **  that  no  claim  for  damage  will  be  allowed,  unless  made  within  thrM 
days  after  the  delivery  of  the  goods,  nor  for  loss,  unless  made  within  three  days  of  the  tine 
that  they  should  be  delivered,," — is  just  and  reasonable. 

A  condition,  that,  in  the  case  of  goods  conveyed  at  special  or  mileage  rate,  the  company  will  ast 
be  responsible  for  any  loss  or  damage,  however  caueed, — is  just  and  reasonable. 
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This  was  an  action  against  the  Great  Western  Railway  Company  for 
the  loss  of  goods. 

The  declaration  stated,  that  the  plaintiff,  to  wit,  on  the  8th  of  No- 
reniber,  1854,  delivered  to  the  defendants,  as  common  oan-iers,  and  the 
defendants,  as  such  carriers,  received,  divers,  to  wit,  150  packages  of 
furniture,  goods,  chattels,  and  effects  of  the  plaintiff,  to  be  safely  and 
securely  carried  and  conveyed  for  the  plaintiff  by  the  defendants,  to 
wit,  from  Paddington,  in  the  county  *of  Middlesex,  to  Taunton,  r*QA/> 
in  the  county  of  Somerset,  there  to  be  safely  delivered  to  the  *- 
plaintiff  for  certain  reward  therefor  then  paid  by  the  plaintiff  to  the 
defendants :  yet  the  defendants  so  carelessly  and  negligently  conducted 
themselves  in  and  about  the  carrying  and  conveying  of  the  said  goods, 
that,  by  and  through  the  carelessness,  neglect,  and  default  of  the  defend- 
ants, divers,  to  wit,  10  of  the  said  packages,  and  the  contents  thereof, 
were  wholly  lost  to  the  plaintiff,  and  the  residue  of  the  said  packages, 
and  the  furniture,  goods,  chattels,  and  effects  therein  contained,  were 
by  the  like  carelessness,  neglect,  and  default  of  the  defendants  in  the 
carriage  and  conveyance  thereof,  greatly  broken,  damaged,  and  destroyed. . 
And  the  plaintiff  claimed  500Z. 

The  defendants  pleaded, — first,  not  guilty. 

Secondly,  that  the  plaintiff  did  no£  deliver  to  the  defendants,  nor  did 
the  defendants  receive  from  the  plaintiff,  the  said  packages  of  furniture, 
goods,  chattels,  and  effects  in  the  declaration  mentioned,  or  any  part 
thereof,  to  be  safely  and  securely  carried  and  conveyed  for  the  plaintiff 
by  the  defendants,  and  by  the  defendants  to  be  safely  delivered  to  the 
plaintiff,  in  manner  and  form  as  in  the  declaration  alleged. 

Thirdly,  that  they,  the  defendants,  received  from  the  plaintiff  the  said 
packages  of  furniture,  goods,  chattels,  and  effects  in  the  declaration 
mentioned,  to  be  carried  by  the  defendants  for  the  plaintiff  from  Pad- 
dington to  Taunton  as  aforesaid,  subject  to  a  certain  special  contract 
made  between  the  plaintiff  and  the  defendants,  and  signed  by  the  plain- 
tiff, whereby  it  was  agreed  between  the  plaintiff  and  the  defendants, 
that  the  defendants  should  not  be  answerable  for  the  loss  of,  or  for 
damage  to,  the  said  packages  of  furniture,  goods,  chattels,  and  effects, 
if  the  same  were  insufficiently  or  improperly  packed;  and  that  the  said 
packages  of  furniture,  *goods,  chattels,  and  effects  were  insuflB-  r^oAT- 
ciently  and  improperly  packed.  *- 

Fourthly,  that  the  said  furniture,  goods,  chattels,  and  effects  in  the 
declaration  mentioned  were  received  by  the  defendants  from  the  plaintiff 
to  be  carried  and  conveyed  by  the  defendants  for  the  plaintiff  from 
Paddington  to  Taunton  as  aforesaid,  at  a  certain  special  mileage  rate, 
and  under  and  subject  to  a  certain  contract  made  between  the  plaintiff 
and  the  defendants,  and  signed  by  the  plaintiffs  whereby  it  was  agreed 
that  the  said  furniture,  goods,  chattels,  and  effects,  being  so  received  as 
in  this  plea  mentioned,  the  defendants  should  not  be  answerable  for  any 
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loss  or  damage,  however  caused,  of  or  to  the  said  farniture,  goods,  chat- 
tels, and  effects,  while  the  same  were  being  carried  and  conveyed  by  the 
defendants  for  the  plaintiff';  and  that  the  said  loss  and  damage  in  the 
declaration  mentioned  occurred  and  was  caused  while  the  said  furniture, 
goods,  chattels,  and  effects  were  being  carried  and  conveyed  by  the 
defendants  for  the  plaintiff! 

The  plaintiff  took  issue  on  all  the  defendants'  pleas :  and,  for  a  second 
replication  to  the  third  and  fourth  pleas  respectively,  said,  that  the  said 
contracts  in  those  pleas  mentioned,  were  respectively  contained  in  a 
certain  paper  or  document,  partly  printed  and  partly  in  writing,  pur- 
porting on  the  face  thereof  to  specify  the  packages  of  the  said  furniture 
and  goods  received  by  the  defendants  as  in  the  declaration  mentioned, 
and  the  charges  to  be  paid  on  the  delivery  thereof;  on  the  back  of 
which  said  document  was  printed  a  certain  notice,  conditions,  or  decia 
ration,  limiting  the  liability  of  the  defendants  for  loss  or  injury  to  the 
said  goods  in  the  receiving,  forwarding,  or  delivery  thereof  occasioned 
by  the  neglect  or  default  of  the  defendants,  and  which  said  paper  or 
document  was  in  the  words  and  figures  following,  and  not  further  or 
otherwise, — 

♦ftOftl       *"  Special  agreement  for  conveyance  as  follows : — 
■'  "  To  the  Great  Western  Railway  Company, 

Paddington  Station. 

"  8,  11,  1854.  Receive  from  John  Simons  of ,  the  under- 
mentioned, on  the  conditions  stated  on  the  other  side : — 

'^  Tp  be  sent  to  Taunton  Station  at  the  rate  or  charges  below  men- 
tioned, which  I  agree  to  pay  or  cause  to  be  paid  on  delivery  of  such 
goods  to  the  consignee,  or  his  order,  in  consideration  of  the  nature  and 
description  of  the  same. 

[Here  followed  a  description  of  the  packages,  the  price  of  carriage, 
and  the  signature  of  the  consignor.] 

"  The  Great  Western  Railway  Company 
give  public  notice, — 1.  That  they  will  not  be  accountable  for  any  artide 
conveyed  upon  their  railway,  unless  it  be  entered  and  signed  for  and 
received  by  them ;  nor  will  they  be  responsible  for  the  loss  of  or  injury 
to  any  article  or  articles  of  the  descriptions  following,  that  is  to  saj, 
gold  or  silver  coin  of  this  realm  or  of  any  foreign  state,  or  any  precious 
stones,  jewellery,  watches,  clocks,  or  time-pieces  of  any  description, 
trinkets,  bills,  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  Scotland,  and  Ireland,  respectively,  or  of  any  other  bank  in 
Great  Britain  or  Ireland,  or  of  any  foreign  country,  orders,  notes,  or 
securities  for  payment  of  money,  English  or  foreign,  stamps,  maps, 
writings,  title-deeds,  paintings,  engravings,  pictures,  gold  or  silver  plate 
or  plated  articles,  glass,  china,  silks  in  a  manufactured  or  unmanufac- 
tured state,  and  whether  wrought  up  or  not  wrought  up  with  other 
materials,  furs  or  lace,  or  any  of  them,  contained  in  any  parcel  or 
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packages  which  shiill  have  been  delivered,  either  to  be  carried  for  hire 
or  to  accompany  the  person  of  any  passenger,  on  their  railway,  when 
the  value  of  such  article  or  articles  or  property  aforesaid  contained  in 
such  parcel  or  package  shall  exceed  the  sum  of  10{. 

"  2.  That  they  will  not  carry,  nor  allow  to  be  carried,  *on  i-^o/vq 
their  railway,  for  any  persons,  unless  by  special  agreement,  any  ^ 
aqua  fortis,  oil  of  vitriol,  gunpowder,  lucifer  matches,  or  any  other  goods 
which  in  their  judgment  may  be  of  a  dangerous  nature ;  and,  if  any 
person  send  by  the  railway  any  such  goods  without  distinctly  marking 
their  nature  on  the  outside  of  the  packages  containing  the  same,  or 
otherwise  giving  notice  in  writing  to  the  book-keeper  or  other  servant 
of  the  company  with  whom  the  same  are  so  left,  at  the  time  of  so  sending, 
he  will  be  liable  by  act  of  parliament  to  a  penalty  of  lOZ.,  which  will  be 
strictly  enforced,  as  will  also  the  amount  of  damage  sustained  on  any 
other  goods  by  means  of  the  aforesaid  dangerous  articles. 

"  3.  That  they  will  not,  until  further  notice,  undertake  to  carry  upon 
their  railway  for  any  person,  unless  by  special  agreement,  any  boiler, 
cylinder,  bob,  or  single  piece  of  machinery,  or  single  piece  of  timber  or 
stone,  or  any  other  single  article,  the  weight  of  which  shall  exceed  four 
tons. 

"  4.  That  they  will  not  be  accountable  for  the  loss  of  or  for  damage 
to  any  goods  arising  from  fire,  civil  commotion,  tempest,  or  act  of  G.od ; 
nor  for  loss,  detention,  or  damage  of  wrappers,  boxes,  or  returned  emp- 
ties of  any  description ;  nor  for  any  goods  put  into  returned  wrappers, 
boxes,  or  empties ;  nor  for  any  goods  left  until  called  for,  or  to  order, 
or  left  or  warehoused  for  the  convenience  of  the  parties  to  whom  they 
are  consigned ;  nor  for  the  losSy  detention^  or  damage  of  any  package 
imufficiently  or  improperly  packed^  marked^  directed^  or  describedy  or 
containing  a  variety  of  articles  liable  by  breaking  to  damage  each  other^ 
nor  for  leakage  arising  from  bad  casks  or  cooperage,  nor  for  damage  to 
cast  iron,  furniture,  or  other  goods  of  a  slight  construction :  and  they 
give  notice,  that  no  claim  for  damage  will  be  allowed  unless  made  within 
three  days  after  the  delivery  of  the  goods^  nor  for  loss  unless  made  within 
three  days  of  the  time  that  they  should  be  delivered, 

***5.  That  no  credit  can  be  allowed,  excepting  by  special  ar-  r^o^/^ 
rangement ;  but  all  goods  must  be  paid  for  either  previously  to  or  ^ 
at  the  time  of  delivery ;  and,  if  payment  be  refused,  any  charge  for  de- 
livery must  be  also  defrayed  in  addition  thereto.  If  goods  are  refused 
to  be  received  by  the  consignee,  for  any  cause  whatever,  they  will  be 
carried  back,  and  redelivered  to  the  CQnsignor  thereof,  who  will  be 
required  to  pay  the  charge  for  such  back-carriage  and  redelivery.  In 
all  cases,  the  company  will  hold  goods  in  their  possession  in  lien  for 
their  charges  for  carriage,  back- carriage,  and  redelivery. 

*'6.  That  all  goods,  from  whomsoever  received,  or  to  whomsoever 
belonging,  shall  be  subject  to  a  general  lien,  not  only  for  the  carriage 
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of  those  particular  goods,  but  also  for  any  general  balance  that  may  be 
due  by  the  owner  or  by  the  public  carriers  of  such  goods  to  the  said 
company;  and  that,  if  in  fourteen  days  after  notice  shall  have  been 
given  that  such  goods  are  detained  for  any  claim  of  the  company,  and 
the  money  due  be  not  paid,  the  goods  will,  at  the  discretion  of  the 
company,  be  sold  by  auction  to  defray  the  company's  claims,  and  all 
expenses  incurred  thereon:  but  fish,  fruit,  and  all  other  perishable 
articles  will  be  disposed  of,  at  the  discretion  of  the  company,  immedi- 
ately after  giving  the  above  notice,  and  without  awaiting  the  above 
period  of  fourteen  days. 

"  7.  That  all  goods  addressed  to  peaces  within  the  limits  of  the  com- 
pany's local  regulations  for  delivery  of  goods  from  the  different  stations 
on  the  railway,  respecting  which  no  directions  to  the  contrary  shall  have 
been  received,  will  be  delivered  by  the  company  at  those  places. 

".8.  That  the  delivery  of  goods  will  be  considered  to  be  complete, 
and  the  responsibilities  of  the  company  will  be  considered  to  terminate, 
when  the  goods  shall  be  unloaded  out  of  the  wagon,  vati,  cart,  or  truck, 
^^^^■.  and  placed  *at  the  door  of  the  consignee ;  and  that  the  cellaring 
■'  or  warehousing  of  them  will  be  at  the  owner's  risk  and  expense, 
as  also  the  removal  of  goods  from  the  sender's  premises  into  the  agent's 
cart  or  wagon. 

"  9.  That  they  will  not,  under  any  circumstances,  be  liable  for  loss 
of  market  or  other  claim  arising  from  delay  or  detention  of  any  train, 
whether  in  starting  or  at  any  of  the  stations,  or  in  the  course  of  the 
journey.  The  company  do  not  undertake  to  send  goods  by  any  parti- 
cular train,  if  there  be  an  insufficient  number  of  trucks  at  the  station,  or 
the  trucks  cannot  be  conveniently  used  for  the  purpose,  notwithstanding 
the  goods  may  have  been  taken  to  the  station  before  the  time  appointed 
by  the  company. 

"10.  That  all  goods  addressed  to^  consignees  resident  beyond  the 
limits  of  the  company's  local  regulations  for  delivery  of  goods  from  the 
different  stations  on  the  railway,  and  respecting  which  no  directions  to 
the  contrary  shall  have  been  received  previous  to  arrival  at  the  station, 
will  be  forwarded  to  their  destination  by  public  carrier,  or  otherwise,  as 
opportunity  may  offer,  or  they  will,  at  the  discretion  of  the  company  by 
whom  they  may  have  been  received,  be  suffered  to  remain  on  the  com- 
pany's premises,  to  be  placed  in  shed  or  warehouse,  if  there  be  con- 
venience for  receiving  the  same,  pending  communication  with  the  con- 
signees, at  the  risk  of  the  owners,  as  referred  to  in  clause  No.  4 ;  bnt 
that  the  charges  of  such  carrier  will  be  added  to  those  of  the  company, 
and  the  delivery  of  the  goods  by  the  company  will  be  considered  as  c<Hn- 
plete,  and  the  responsibility  of  the  company  will  be  considered  to  have 
ceased,  when  such  carriers  shall  have  received  the  goods  for  further  con- 
veyance. And  the  company  hereby  give  notice,  that  any  money  whidi 
may  be  received  by  them  as  payments  for  the  conveyance  of  goods  by 
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carriers  beyond  their  said  limits,  will  be  so  received  only  for  the  con- 
venience of  the  consignors,  for  the  purpose  of  being  paid  to  such  other 
♦carriers,  and  will  not  be  received  as  a  charge  made  by  the  com-  r-^^^  ^ 
pany  upon  the  goods  in  the  capacity  of  carriers,  beyond  the  *- 
extent  of  their  own  railway.  And  the  company  hereby  give  further 
notice,  that  they  will  not  be  responsible  for  any  loss,  damage,  or  deten- 
tion that  may  happen  to  goods  so  sent  by  them,*  if  such  loss,  damage,  or 
detention  occur  beyond  their  said  limits. 

"  11.  And  in  respect  of  all  goods  suffered  to  remain  on  the  company's 
premises,  or  placed  in  shed  or  warehouse,  or  not  removed  from  the  com- 
pany's wagons,  whether  so  ^remaining  by  direction  of  the  consignor  or 
consignee,  or  while  awaiting  the  opportunity  of  further  transmission,  or 
until  the  consignee  can  receive  the  same,  the  company  hereby  give 
notice,  that  such  goods  will,  after  forty-eight  hours  from  their  arrival 
(except  bricks,  ashes,  coal,  or  coke,  and  such  like  mileage  goods,  which 
are  to  be  chargeable  from  twenty-four  hours  after  their  arrival),  be  subject 
to  the  following  charges  for  demurrage : — one  day,  3«.  6d. ;  two  days,  8«. ; 
three  days,  13«. ;  four  days,  ISir. ;  five  days,  24«. ;  six  days,  30«. ;  Sun- 
days not  included  in  charge ;  and  7ir.  per  diem  addition,  when  exceeding 
six  days.  Goods  will  be  warehoused  at  a  reasonable  rate  at  owner's 
risk  ;  the  goods,  nevertheless,  being  so  held  by  the  company  at  the  risk 
of  the  consignors,  consignees,  or  owners  thereof. 

"  12.  The  company  will  not  carry 

Acids  in  carboys,  Iron  (wrought and  castings],  Picture  frames, 

Baskets  (light),  Jewellery,  Prints  or  engravings, 

Boilers  (iron),  Joiners'  work.  Statuary, 

Castings  (light),  Lace,  Straw  (manufaotured), 

Chain6,  Lucifer  matches,  Sulpharic  acid, 

Furniture,  Machinery,  Teasels, 

Qlass  (plate).  Money,  Toys, 

"     (stained),  Musical  instruments.  Turpentine  in  carboys. 

Goods  (light),  Naptha  in  carboys.  Upholstery, 

Gunpowder,  Organs,  Vitriol  in  carboys, 

Hats,  Pictures, 

except  upon  a  special  agreement,  and  at  the  risk  of  the  owners. 

*"18.  That  the  above  conditions  apply  to  all  goods  received  r^ico-iq 
by  the  above-named  company  at  all  or  any  of  their  oiSces  and  ^ 
warehouses,  wherever  situated ;  and,  as  to  all  goods  intrusted  to  them, 
they  will  only  agree  to  carry  them  subject  to  the  above  conditions,  and 
to  all  other  the  rules  and  regulations  of  the  said  company, 

*^  14.  That  the  company  will  not  undertake,  except  by  special  agree- 
ment, to  convey  any  less  number  at  one  time  than  two  beasts,  or  three 
calves,  or  six  pigs,  or  ten  sheep ;  nor  will  they  convey  cattle,  pigs,  or 
sheep  in  any  number  for  a  less  distance  than  seventeen  miles  on  their 
railway,  except  by  special  agreement.  And  they  hereby  give  public 
notice,  that  they  will  not  be  responsible  for  any  loss,  accident,  or  injury 
in  respect  of  any  animal  conveyed  upon  their  railway. 
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"  15.  Goods  conveyed  at  special  or  mileage-rate  must  be  loaded  and 
unloaded  by  the  owners  or  their  agents ;  and  the  company  will  not  he 
responsible  for  any  risk  of  stowage^  loss,  or  damage,  however  caused, 
nor  for  discrepancy  in  the  delivery,  as  to  either  quantity,  number,  cr 
weight,  nor  for  the  condition  of  articles  so  carried,  nor  for  detention  or 
delay  in  the  conveying  or  delivery  of  them,  however  caused.  ' 

^^  16.  That  the  comp&nj  will  not  consent  to  carry  any  goods,  unless, 
at  the  time  of  their  being  delivered  at  either  of  their  stations  for  con- 
veyance, a  declaration  or  receiving-note  be  presented  to  the  company's 
clerk  or  officer  of  the  station,  setting  forth  the  goods  according  to  their 
correct  denomination,  their  weights  and  number,  and  the  address  of  the 
parties  to  whom  the  same  are  to  be  delivered ;  and,  if  any  goods  shall 
be  untruly  or  incorrectly  declared  or  described  in  any  such  declaration 
♦8141  ^^  receiving-note,  so  as  to  affect  the  rate  to  be  charged  *for  the 
^  carriage  thereof,  the  company  will  not  be  responsible  for  any  loss 
or  damage  to  such  goods." 

Averment,  that  the  said  packages  in  the  declaration  mentioned  were 
delivered  to  the  defendants  as  in  the  declaration  mentioned,  and  that 
the  said  packages  in  the  declaration  alleged  to  have  been  respectively 
lost  and  damaged,  were  respectively  lost  and  damaged  by  and  through 
the  default  or  neglect  of  the  defendants  or  their  servants  in  the  receiv- 
ing, forwarding,  or  delivery  thereof;  and  that  the  said  paper  or  docu- 
ment was  signed  by  the  plaintiff,  and  the  said  contracts  in  the  third  and 
fourth  pleas  respectively  mentioned  were  respectively  made  and  entered 
into  after  the  making  and  passing  of  the  Railway  and  Canal  Traffic  Act, 
1854  (17  &  18  Vict.  c.  81) ;  and  that,  by  virtue  of  the  said  act,  the 
defendants  were  and  are  liable  for  the  loss  and  injury  therein  mentioned, 
notwithstanding  the  said  notice,  conditions,  and  declarations ;  and  that 
the  said  contracts  in  the  first,  third,  and  fourth  pleas  respectively  men- 
tioned were  and  are,  and  each  of  them  was  and  is,  void. 

Rejoinder  to  the  second  replication  to  the  third  and  fourth  pleas, — as 
to  the  plaintiff's  second  replication  to  the  third  and  fourth  pleas,  that 
the  conditions  in  that  replication  and  in  those  pleas  mentioned,  with 
respect  to  the  receiving,  forwarding,  and  delivering  by  the  defendants 
for  the  plaintiff,  of  the  goods,  articles,  and  things  in  the  declaratioa 
mentioned,  were  and  are  just  and  reasonable. 

Demurrer  to  the  second  replication  to  the  third  and  fourth  pleas, — 
assigning  for  causes,  '*  that  the  Railway  and  Canal  Traffic  Act,  1854, 
does  not  make  void  a  special  contract  between  a  railway  company  and 
any  other  party,  respecting  the  receiving,  forwarding,  or  delivering 
goods,  if  the  contract  be  signed  by  the  other  party,  or  by  the  person 
delivering  the  goods  to  the  company ;  that  notices,  conditions,  and  de- 
*81  ^1  ^^^^^^^<>^B9  given  *and  made  by  railway  companies,  in  order  to 
•^  limit  their  liability  relative  to  the  receiving,  forwarding,  and  de- 
livering goods,  are  not  affected  by  the  said  act,  unless  they  are  nnjns^ 
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or  unreasonable ;  and  that  the  plaintiff  ought  to  have  shown  that,  and 
how,  the  terms  of  the  contract  and  notice  in  that  replication  mentioned 
applicable  to  the  third  and  fourth  pleas,  are  unjust  and  unreasonable." 
Joinder. 

The  plaintiff  joined  issue  on  the  rejoinder  to  the  second  replication  to 
the  third  and  fourth  pleas ;  and  also  demurred  to  the  rejoinder  to  the 
second  replication  to  the  third  and  fourth  pleas,  on  the  grounds,  that 
"  it  referred  matter  of  law  to  the  jury ;  and  that  the  reasonableness  of 
the  conditions  was  matter  to  be  determined  by  the  court,  and  not  by  the 
jury."     Joinder. 

Honyman^  in  support  of  the  deraurrer.(a) — Two  *questions  r*o-i£. 
are  presented  by  this  denlurrer, — first,  whether  the  replication  is  ^ 
an  answer  to  the  plea, — secondly,  whether  the  rejoinder  is  an  answer 
to  the  replication.  If  the  replication  be  held  bad,  there  is  an  end  of  the 
case.  The  first  question  turns  upon  the  proper  construction  and  effect 
of  the  7th  section  of  the  17  &  18  Vict.  c.  31.  Formerly,  carriers  were 
usually  protected  by  notices,  provided  they  were  brought  to  the  attention 
of  the  parties  sending  goods  by  them.  Then  came  the  Carriers  Act, 
11  G.  4  &  1  W.  4,  c.  68,  the  Ist  and  2d  sections  of  which  enabled  car- 
riers to  limit  their  responsibility  in  certain  cases  by  affixing  a  notice  on 
their  premises,  and  afforded  protection  to  the  carrier  whether  the  cus- 
tomer saw  the  notice  or  not.  The  4th  section  provided  that  the  publica- 
tion of  notices  should  not  limit  the  liability  of  the  carrier  in  respect  of 
any  other  goods  conveyed.  The  6th  section  provided  that  nothing  in 
the  act  contained  should  extend  to  annul  or  affect  any  special  contract 
for  the  conveyance  of  goods.  If  the  notice  was  brought  home  to  tU^ 
customer,  it  might  constitute  a  special  contract  under  that  section.  The 
state  of  the  law  with  reference  to  common  carriers  is  reviewed  with 
great  astuteness  by  Parke,  B.,  in  Wyld  v.  Pickford,  8  M.  4;  W.  448, 
457, t  showing,  that,  since  the  statute  of  11  G.  4  &  1  W.  4,  c.  68,  car- 
riers could  only  limit  their  liability  by  something  which  amounted  to  a 
special  contract  under  s.  6.  And  the  law  is  so  stated  in  the  notes  to 
Coggs  V.  Bernard  (2  Lord  Raym.  909,  Com.  188,  1  Salk.  26,  3  Salk. 
11,  Holt,  13),  in  2  Smith's  Leading  Cases,  177.     To  the  same  effect  are 

(a)  Tbe  pointfl  marked  for  argument  on  the  part  of  the  plaintiff,  were, — "  That  the  Railway 
and  Canal  Traffic  Act,  1854,  renders  Companies  liable  for  every  injury  occasioned  to  articles 
through  the  default  or  neglect  of  such  companies  or  their  servants,  notwithstanding  any  notice, 
condition,  or  declaration  to  the  contrary,  unless  the  same  be  reasonable : 

*'That  it  is  wholly  immaterial  whether  the  paper  containing  such  notice,  condition,  or  decla- 
ration, be  or  be  not  signed  by  the  party  sending  the  goods : 

"  That  it  was  not  necessary  for  the  replication  (to  a  plea  sotting  up  snch  a  notioe)  to  negative  the 
jostness  and  reasonablenees  of  the  notice,  condition,  and  declaration,  for  iwo  reasons, — first, 
because  it  sufficiently  appeared  from  the  notice,  condition,  and  declaration  themselves  that  the 
same  were  uigtwt  and  unreasonable, — secondly,  because  tbe  stipulatioa'  coming  by  way  of 
proviso  to  tbe  preceding  enactment,  it  lay  on  Uie  defendants  to  aver  that  they  were  just  and 
reasonable : 

"  That  the  reasonableness  of  the  notice,  condition,  and  declaration  were  matters  to  be  decide^ 
by  the  court  and  not  by  tbe  jury : 

"  And  that  the  rejoinder  was  bad  for  referring  to  th^  jury  mere  matters  of  law." 
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the  cases  of  Shaw  v.  The  York  and  North  Midland  Railway  Coropany, 
13  Q.  B.  347  (E.  C.  L.  R.  vol.  66),  Austin  v.  The  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Company,  10  C.  B.  454  (E.  0.  L.  R.  vol.  70), 
Austin  V.  The  Manchester,  Sheffield,  and  Lincolnshire  Railway  Com- 
pany, 16  Q.  B.  600  (E.  C.  L.  R.  vol.  71),  Carr  v.  The  Lancashire  and 
mo^^-]  Yorkshire  Railway  Company,  7  Exch.  707,t  *  Walker  r.  The 

-*  York  and  North  Midland  Railway  Company,  2  E.  &  B.  750  (E. 
C.  L.  R.vol.  77),  and  The  York,  Newcastle,  and  Berwick  Railway  Com- 
pany, App.,  Crisp,  Resp.,  14  C.  B.  527  (E.  C.  L.  R.  vol.  78).  Walker 
V.  The  York  and  North  Midland  Railway  Company  was  an  action 
against  a  railway  company  for  not  duly  carrying  fish  from  Scarborough 
to  Manchester,  averred  to  be  received  by  the  defendants  at  Scarborough 
to  be  carried  as  common  carriers  to  Manchester.  The  defendants 
pleaded, — that  they  did  not  receive  the  fish  as  common  carriers, — and 
that  they  received  it  on  certain  terms  sef  out  in  the  plea.  At  the  trial, 
there  was  evidence  that  the  defendants  printed  many  notices  declaring 
that  they  would  not  carry  fish  except  on  terms  relieving  them  from  all 
liability,  and  declaring  also  that  none  of  their  servants  had  power  to 
vary  those  terms ;  that  a  number  of  these  notices  were  sent  to  Scarbo- 
rough, and  served  ^n  the  fish  merchants  there,  including  the  plaintiff; 
that  they  generally  threw  down  the  notices ;  and  that  the  plaintiff  told 
the  defendants*  station-master  at  Scarborough  that  they  were  not  of  any 
use ;  after  which  the  fish  were  sent  by  the  plaintiff  by  the  defendants* 
railway,  and  were  not  duly  carried.  The  judge  advised  the  jury,  if  they 
were  satisfied  that  the  plaintiff  was  served  with  the  notice,  to  infer,  as  a 
i^ct,  that  he  sent  the  fish  on  a  special  contract  embodying  the  terms 
contained  in  it,  unless  the  plaintiff,  before  he  sent  the  fish,  unambigu- 
ously dissented  from  the  terms,  and  the  defendants  acquiesced  in  his 
dissent.  A  verdict  having  been  found  for  the  defendants  on  the  two 
issues  above  mentioned, — it  was  held  that  the  direction  was  right,  onder 
the  circumstances ;  that  the  statute  11  G.  4  &  1  W.  4,  c.  68,  s.'  4,  was 
confined  to  public  notices ;  that  the  jury  might  rightly  infer,  from  the 
plaintiff's  having  special  notice  that  fish  would  not  be  taken  except  on 
certain  terms,  and  that  no  one  had  power  to  vary  the  terms,  and  from 
sc^l^n  *his  afterwards  persisting  in  sending  his  fish,  that  he  assented  to 

^  a  special  contract  to  carry  on  these  terms ;  and  that  the  defend- 
ants were  in  that  case  protected  by  this  special  contract,  under  s.  6. 
This  state  of  the  law  was  found  inconvenient,  and  the  act  of  parliament 
in  question  (17  &  18  Vict.  c.  31)  was  passed,  upon  which  the  court  is  now 
for  the  first  time  called  upon  to  put  a  construction.  [Jervis,  C.  J. — ^You 
admit,  that,  but  for  that  act,  you  are  out  of  court?]  No  doubt.  The 
statute  begins  with  a  recital,  that  it  is  expedient  to  make  better  provision 
for  regulating  the  traffic  on  railways  and  canals.  And  the  7th  section, — 
upon  the  construction  of  which  the  question  will  turn, — enacts  that 
^^  every  such  company  as  aforesaid  sliall  be  liable  for  the  loss  of  or  for 
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any  injury  done  to  any  horses,  cattle,  or  other  animals,  or  to  any 
articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  delivering 
thereof,  occasioned  by  the  neglect  or  default  of  such  company  or  its 
servants,  notwithstanding  any  notice^  condition^  or  declaration^  made  and 
given  by  such  company  contrary  thereto,  or  in  anywise  limiting  such 
lability :  every  such  notice^  condition^  or  declaration  being  hereby 
declared  to  be  null  and  void :  Provided  always,  that  nothing  herein  con- 
tained shall  be  construed  to  prevent  the  said  companies  from  making 
such  conditions  with  respect  to  the  receiving,  forwarding,  and  delivering 
of  any  of  the  said  animals,  articles,  goods,  or  things,  as  shall  be  adjudged 
by  the  court  or  judge  before  whom  any  question  relating  thereto  shall 
be  tried,  to  be  just  and  reasonable :  Provided  always,  that  no  greater 
damages  shall  be  recovered  for  the  loss  of  or  for  any  injury  done  to  any 
of  such  animals,  beyond  the  sums  hereinafter  mentioned,  that  is  to  say,  for 
any  horse  60i.,  for  any  neat  cattle,  per  head  15i.,  for  any  sheep  or  pigs, 
per  head  2Z.,  unless  the  person  sending  or  deliveritig  the  same  to  such 
company  shall,  at  the  time  of  such  delivery,  have  declared  them  to  be 
*respectively  of  higher  value  than  as  above  mentioned,  in  which  r#o-|Q 
case  it  shall  be  lawful  for  such  company  to  demand  and  receive  ^ 
by  way  of  compensation  for  the  increased  risk  and  care  thereby  occ«a- 
sion^ed,  a  reasonable  percentage  upon  the  excess  of  the  value  so  declared 
above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall  be 
paid  in  addition  to  the  ordinary  rate  of  charge :  and  such  percentage  or 
increased  rate  of  charge  shall  be  notified  in  the  manner  prescribed  in 
the  statute  11  G.  4  &  1  W.  4,  c.  68,  and  shall  be  binding  upon  such 
company  in  the  manner  therein  mentioned :  Provided  also,  that  the 
proof  of  value  of  such  animals,  articles,  goods,  and  things,  and  the 
amount  of  injury  done  thereto,  shall  in  all  cases-  lie  upon  the  person 
claiming  compensation  for  such  loss  or  injury :  Provided  also,  that  no 
special  contract  between  such  company  and  any  other  parties  respecting 
the  receiving,  forwarding,  or  delivering  of  any  animals,  articles,  goods, 
or  things  as  aforesaid,  shall  be  binding  upon  or  affect  any  such  party, 
unless  the  same  be  signed  by  him  or  by  the  person  delivering  such  ani- 
mals, articles,  goods,  or  things  respectively  for  carriage :  Provided  also, 
that  nothing  herein  contained  shall  alter  or  affect  the  rights,  privileges, 
or  liabilities  of  any  such  company  under  the  said  act  of  11  G.  4  &  1 
W.  4,  c.  68,  with  respect  to  articles  of  the  description  mentioned  in  the 
said  act."  The  contention  on  the  part  of  the  company  will  be,  that  it 
is  competent  to  them  to  make  any  contract,  provided  it  is  signed.  That, 
it  is  submitted,  is  nullifying  all  the  former  part  of  s.  7.  [Cresswell,* 
J. — The  meaning  is,  that  a  special  contract  shall  only  be  evidenced  by  a 
writing  signed, — like  the  9  G.  4,  c.  14,  s.  1,  which  provides  that  no 
acknowledgment  shall  be  su£Scient  to  take  a  case  out  of  the  statute  of 
limitations,  unless  it  be  in  writing  and  signed  by  the  part^  to  be  charged 
thereby.]     The  contract  must  be  signed ;  and,  if  it  be  one  protecting 
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the  company  against  *the  consequences  of  their  own  default,  it 
must  also  be  just  and  reasonable.    In  Wise  v.  The  Great  Western 
Railway  Company,  which  will  probably  be  relied  on  for  the  defendants, 
it  was  not  necessary  to  decide  whether  or  not  the  case  was  within  the 
notice :  the  company  had  performed  all  that  they  were  bound  to  do.    It 
will  be  urged  that  the  replication  is  defective  for  not  alleging  that  the 
condition  was  unjust  or  unreasonable :  but  it  is  submitted,  that,  coming 
as  it  does  by  way  of  proviso,  it  was  for  the  defendants  to  aver  it. 
[Cresswell,  J. — It  is  all  contained  in  one  section.]    In  Wells  v.  Iggul- 
den,  3  B.  &  C.  186  (E.  C.  L.  R.  vol.  10),  5  D.  &  R.  13  (B.  C.  L.  R. 
vol.  16),  Holroyd,  J.,  says,  "  The  exception  is  totally  separate  from  the 
enactment.    It  was  not,  therefore,  necessary  for  the  plaintiiTs  to  negative 
it.     Had  it  formed  a  qualification  of  that  which  went  before,  and  been 
incorporated  with  it,  then  it  would  have  been  necessary,  according  to  the 
rule  laid  down  in  Stowel  v.  Lord  Zouch,  Plowd.  876,  and  Newis  v.  Lark, 
Plowd.  410."     And  Bayley,  J.,  adds :  "  Upon  that  point  I  have  no 
doubt :  statutes  are  not  divided  into  sections  upon  the  rolls  of  parlia- 
ment,(a)  and  therefore  the  mere  placing  of  the  proviso  in  the  same 
section  of  the  printed  act  does  not  make  it  necessary  to  notice  it  in 
pleading,  unless   it  is  also   incorporated   in  the   enacting  sentence." 
Assuming  that  it  is  for  the  court  to  judge  of  the  reasonableness  of  the 
limitation,  it  is  submitted  that  the  4th  article,  which  declares  the  com- 
pany to  be  irresponsible  for  loss  of  or  damage  to  goods  insufficiently 
packed,  whether  such  loss  or  damage  results  from  the  insufficient  pack- 
ing or  not,  is  clearly  unreasonable.     [Cresswell,  J. — May  not  the 
company  reasonably  enough  say  they  decline  to  discuss  the  cause  of  the 
loss  or  damage  in  such  cases  ?]     The  insufficiency  of  the  package  surely 
*«9n  ^^^^^  ^®  ^^  answer  to  a  charge  of  loss  by  *negligence.     [Wn*- 
-*  LIAMS,  J. — Take  the  ordinary  exception  in  a  policy  of  insurance, 
^^  if  the  ship  be  stranded.*'     That  applies  whether  the  loss  is  attributable 
to  the  stranding  or  not.]     Then,  the  other  part  of  the  clause,  which 
limits  the  time  for  making  a  claim  for  loss  or  damage  to  three  days,  is 
unjust  and  unreasonable.     The  party  may  be  unable  within  the  time  to 
discover  the  loss.    [Cresswell,  J. — On  the  other  hand,  it  is  difficult  for 
the  company  to  trace  a  package  after  a  long  interval.]    The  15th  article, 
— that  the  company  will  not  be  responsible  for  loss  or  damage  to  goods 
conveyed  at  special  or  mileage  rate,  however  caused^ — is  also  unreason- 
able.    It  is  a  complete  evasion  of  the  act  of  parliament.     [Cresswell, 
.  J. — I  do  not  see  anything  necessarily  unreasonable  in  thatj 
j^^jjo-i      Pearce^  for  the  defendants.(6) — Upon  the  true  "^constructioa 
^  ^  of  the  7th  section  of  the  17  &  18  Vict.  c.  31,  the  company  are 

(a)  This,  though  tnie  formerly,  has  ceased  to  be  so  since  the  session  of  1849.    Vide  11  C  B. 

466  (o)  (E.  G.  L.  By  yoL  73). 

(6)  The  points  marked  for  argument  on  the  part  of  the  defendants  were  as  follow : — 

\,  Onth€  argMMent  q/  ike  demurrer  to  ike  eeeond  replietUion  to  tke  tkird  and  fomrik  pUmt  .*— 

"That  the  Railway  and  Canal  Traffic  Act,  1854,  does  not  affect  contracts  between  a  railway  coa 
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not  responsible  for  the  loss  in  question.  The  notice  and.  condition  upon 
which  the  company  profess  to  carry,  when  brought  home  to  the  consignor 
of  the  goods,  and  signed  by  him,  ceases  to  be  a  mere  notice,  and  becomes 
a  special  contract.  Under  the  11  G.  4  &  1  W.  4,  c.  68,  it  had  been 
held  that  a  notice  brought  home  to  the  party  constituted  a  special  con- 
tract. Construing  the  7th  section  of  the  statute  now  under  consideration 
in  pari  materi&  with  that  act,  it  is  clearly  competent  to  the  company  to 
make  a  special  contract  for  the  conveyance  of  goods,  provided  that  the 
contract  be  signed.  The  distinction  between  a  mere  notice  and  a  con- 
tractis  pointed  out  in  the  case  of  Walker  v.  The  York  and  North  Mid- 
land Railway  Company,  2  E.  &  B.  760,  759  (E.  C.  L.  R.  vol.  76),  where 
Lord  Campbell  says :  "  It  seems  to  be  contended  by  Mr.  Cowling,  that, 
since  the  statute  11  G.  4  &  1  W.  4,  c.  68,  it  is  not  lawful  to  make  a 
special  contract  limiting  the  liability  of  a  carrier ;  but  I  am  clearly  of 
opinion  that  the  legislature  had  no  such  intention,  and  that  such  is  not 
the  operation  of  the  act.  Section  4  in  effect  says,  that  a  carrier  shall 
not  limit  his  liability  merely  by  a  public  notice,  but  leaves  it  open  to 
him  to  limit  his  liability  by  a  special  contract."  And  Wightman,  J., 
expresses  himself  in  similar  terms ;  saying, — ^^  I  do  not  think  it  (t.  e. 
the  statute)  applicable  to  a  notice  specifically  delivered  to  a  particular 
person  to  form  the  basis  of  a  special  contract  with  him."  If,  therefore, 
the  notice  under  the  Carriers  Act  applied  to  public  notices  only,  the 
same  expression  in  the  recent  act  must  be  held  to  have  reference  to  the 
same  sort  of  notice.  In  *Carr  v.  The  Lancashire  and  Yorkshire  r^ooo 
Railway  Company,  7  Exch.  707,t  it  was  held  that  a  contract  ^ 
entered  into  with  a  common  carrier  by  the  party  who  delivers  goods  to 
be  conveyed,  by  which  contract  the  carrier  is  exempted  from  all  liability 
for  any  loss  occasioned  by  his  negligence,  is  binding  upon  both  parties. 
And  Martin,  B.,  says :  ^'  No  doubt,  at  common  law>  a  carrier  may  enter 
into  a  special  contract.  He  may,  it  is  true,  be  bound  to  carry  goods ; 
and,  if  hQ  refuses  to  do  so  except  on  the  terms  of  a  special  contract,  he 
may  subject  himself  to  an  action  for  that  breach  of  duty ;  but,  if  a  spe- 
cial contract  be  entered  into  by  him  and  the  party  sending  the  articles 
to  be  conveyed,  both  sides  are  bound  by  the  terms  of  the  contract."    In 

puny  and  another  party  reflpeeting  the  receiving,  forwarding,  and  delivering  of  goods,  signed 
hj'sneh  party  or  the  person  delivering  such  goods  to  the  company  for  carriage : 

"That  the  contracts  in  the  third  and  foarth  pleas  mentioned  are  valid  in  law : 

"That  noticesi  conditions,  and  declarations  made  and  gfven  by  a  railway  company  respecting 
the  receiving,  forwarding,  and  delivering  of  goods,  are  not  made  void  by  the  said  act,  unless 
such  notices,  conditions,  and  declarations  are  anjnst  and  nnreasonable ;  and  that  the  plaintiff 
vhoold  have  averred  that,  and  shown  why,  the  conditions  of  the  contracts  in  the  third  and  foarth 
pleas  mentioned  are  nnjnst  and  nnreasonable : 

"And  that  the  conditions  of  the  contracts  mentioned  in  the  third  and  fourth  pleas  are  jnst 
and  reasonable." 

Defendants'  points  of  argument  on* plaintiff's  demurrer: 

2.  On  the  ca-gumetU  of  the  demurrer  to  the  refoinder  to  the  eeeond  r^ietOion  to  ihe  third  and 
fcmik pleat: — "  That  the  i^easonableness  of  the  conditions  is  not  to  be  determined  by  the  court 
upon  the  pleadings  aloAc,  but  upon  the  facts  of  the  case,  being  found  by  a  jury,  or  admitted  bj 
the  puties ;  and  that  the  rejoinder  does  not  refer  matter  of  law  to  the  jury." 
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Wise  V,  The  Great  Western  Railway  Company,  a  note  of  which  is  to  be 
found  in  the  Weekly  Reporter  for  May  17,  1856  (p.  551),  a  rejoinder 
setting  up  a  signed  notice  of  this  sort  was  held  to  be  a  good  answer  to  a 
replication  relying  upon  the  Railway  and  Canal  Traffic  Act,  1854.  In 
the  course  of  the  argument  there,  Alderson,  B.,  says :  "  It  would  be 
highly  absurd  if  the  legislature  were  to  prohibit  parties  from  entering 
into  any  contract  they  please."  And  Bramwell,  B.,  adds:  "I  think  so 
too.^  It  would  be  monstrous  for  an  act  of  parliament  to  say  you  shall 
not  contract  for  the  carriage  of  cattle  but  on  these  terms."  And  in 
giving  judgment,  Pollock,  C.  B.,  says :  "  We  think  that  the  mbchief 
was  within  the  notice,  and  that,  the  horse  being  accepted  ander  the 
special  contract  of  the  railway  company  not  being  liable  for  any  damages 
that  might  be  done  to  him  while  remaining  there  until  somebody  came 
for  him,  or  made  an  application  about  him,  it  must  be  taken  as  part  of 
the  whole  matter  of  sending  him  from  one  place  to  another.*^'  2.  The 
next  question  is,  whether  these  conditions  are  just  and  reasonable.  It 
is  submitted,  that  there  is  nothing  on  the  face  of  them  to  show  that  they 

*ft9J."i  *^®  ^^^  ®^'  "^^^  third  *plea  states,  that  the  defendants  received 
-*  the  furnitlire,  &c.,  subject  to  a  special  contract  signed  by  the 
plaintiff,  whereby  it  was  agreed  that  the  defendants  should  not  be 
answerable  for  the  loss  of  or  damage  to  the  same  if  insufficiently  or  im- 
properly packed,  and  that  the  said  packages  of  furniture,  &c.,  were 
insufficiently  and  improperly  packed^  Insurers  are  protected  by  certain 
implied  warranties.  If  carriers  are  insurers,  there  is  no  reason  why 
they  should  not  have  the  benefit  of  insurers.  [Jervis,  C.  J. — What 
has  the  insufficiency  of  the  package  to  do  with  the  detention  of  the 
goods  ?]  It  may  be  that  one  package  may  contain  a  number  of  small 
parcels,  and  that,  by  reason  of  its  insufficiency,  some  of  these  may  have 
been  lost.  [Jervis,  C.  J.— What  do  you  say  to  the  latter  part  of  the 
fourth  article,  as  to  the  three  days*  notice  ?]  No  question  arises  upon 
that  on  these  pleadings.  {Jervis,  G.  J. — The  fourth  plea  is  founded 
upon  the  15th  article,  which  provides,  that,  where  the  goods  are  con- 
veyed at  special  or  mileage  rate,  the  company  will  not  be  responsible  for 
loss  or  damage,  however  caused.  I  think  they  had  a  right  to  make  a 
regulation  as  to  that ;  and  that  the  fourth  plea  is  a  good  answer  to  the 
action.  As  to  the  third  plea,  you  will  have  to  satisfy  us  that  the  im- 
proper or  insufficient  packa,ge  of  the  goods  justifies  their  detention.] 
The  object  of  the  fourth  article  evidently  is,  to  avoid  the  inconvenience 
of  entering  into  a  contest  in  each  case  as  to  the  cause  of  the  loss.  There 
is  nothing  at  all  unreasonable  in  that.  The  defendants  are  entitled  to 
judgment  on  the  whole  replication.  This  is  an  exception,  and  not  a 
proviso,(a)  and  the  words  do  incorporate  it.  .  At  all  events,  if  necessary, 
the  court  will  allow  the  rejoinder  to  be  amended  in  this  respect. 
[Cresswell,  J. — If  it  is  set  out,  and  it  is  .for  the  court,  it  is  not  neces- 
sary to  aver  it.     Jervis.  C.  J. — I  think  it  is  quite  sufficiently  brought 

(a)  See  Bousfield  «.  Wilson,  16  M.  A  W.  185,  ISrlf 
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*before  us.]     As  to  reasonableness,  the  case  of  Mac  Andrews  v.  r^o^r 
The  Electric  Telegraph  Company,  17  C.  B.  8  (E.  C.  L.  R.  vol.  ^     '^ 
84),  is  an  authority  in  favour  of  the  defendants.    [Jervis,  C.  J. — There 
is  no  doubt  as  to  the  fourth  plea.] 

Eonyman^  in  reply. — As  to  the  fourth  plea,  the-  15th  article  is  an 
attempt  to  evade  the  provisions  of  the  17  &  18  Vict.  c.  31,  which  never 
could  have  been  intended  to  enable  the  company  to  protect  themselves 
by  a  special  contract  against  the  consequences  of  their  own  negligence 
or  default.  [Jervis,  C.  J. — The  statute  means  this : — The  carrier  shall 
no  longer  be  able  to  protect  himself  by  a  notice :  but  that  is  not  to  pre- 
vent him  from  making  a  special  bargain,  provided  it  is  just  and  reason- 
able, and  provided  it  is  signed.]  The  replication  here  avers  that  the 
loss  was  occasioned  by  the  default  or  neglect  of  the  company.  This  is 
attempted  to  be  met  by  a  rejoinder  that  the  conditions  in  the  repli- 
cation mentioned  were  just  and  reasonable.  If  there  be  any  one  of 
those  conditions  which  is  unjust  or  unreasonable,  the  whole  rejoinder  is 
bad. 

Jervis,  C.  J. — The  next  case, — The  London  and  North  Western 
Railway  Company,  App.,  Dunham,  .Resp., — involves  very  nearly  the 
same  point,  and  therefore  we  had  better  hear  that  case  argued  before  we 
pronounce  our  judgment  in  this  case.  See  the  next  case. 


*THE  LONDON  AND  NORTH  WESTERN  RAILWAY  ^^^^^ 
COMPANY,  Appellants;  ROBERT  CLARKE  DUNHAM,  ■-  ^^ 
Respondent.     June  18. 

A  case  sent  by  a  oounty  court  judge  for  the  opiDion  of  thii  court,  stated  that  goods  were  received 
by  the  defendauts,  a  railway  company,  under  the  following  note,  signed  by  the  plaintiff, — 
'^Risk  note.  London  and  North  Western  Railway  Conapany.  Park  Lane  Staticm,  Dec.  19, 
1855.  Hay,  straw,  furniture,  glass,  marble,  china,  castings,  and  other  brittle  and  hazardous 
articles,  Ac,  conveyed  at  the  risk  of  the  owners.  Delivered  to  London  and  North  Western 
Railway  Company,  from  R.  C.  Dunham  (the  plaintiff),  3  crates  beef,  for  F.  C.  Duckworth, 
Newgate  Market,  to  be  forwarded  from  Liverpool,  to  London  at  owner's  risk  :" — 

Held,  that  the  court  could  not  from  this  statement  judge  whether  or  not  the  condition  was  "just 
and  reasonable,"  within  the  17  k  18  Vict.  c.  31,  s.  7. 

Thb  plaintiff  (the  respondent)  in  this  case  is  a  meat-salesman,  and 
brought  his  action  in  the  county  court  of  Lancashire  holden  at  Liver- 
pool, to  recover  from  the  London  and  North  Western  Railway  Company 
502.,  the  loss  alleged  to  have  been  sustained  by  him  in  consequence  of 
the  non-receptix)n  within  a  reasonable  time  of  certain  meat  delivered  in 
Liverpool  on  the  19th  of  December.  1855,  to  be  forwarded  by  the  defend- 
ants' (the  appellants')  railway  to  the  plaintiff's  agent  in  London.  The 
amount  of  damages  to  which,  if  to  any,  the  plaintiff  was  entitled,  was 
found  by  the  judge  of  the  county  court  to  be  25Z.  The  judge  of  the 
county  court  further  found,  that  this  sum,  viz.  252.,  represented  the 
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amount  of  injury  done  to  the  meat  by  delay  in  the  forwarding  ami 
delivery  thereof ;  and  that  such  injury  was  occasioned  by  the  neglect 
and  default  of  the  defendants  and  their  servants,  who  did  not  forward 
or  deliver  the  meat  within  a  reasonable  time  after  it  was  intrusted  to 
them. 

The  '^  Bisk  note"  hereto  appended  was  signed  by  the  plaintiff  at  the 
time  the  meat  was  delivered  to  the  defendants : — 
"  No.  247. 

"  [Risk  Note.] 
"  London  and  North  Western  Railway. 

"  Park  Lane  Station,  December  19th,  1855. 
^^  Hay  and  straw,  furniture,  glass,  marble,  china,  castings,  and  other 
brittle   and   hazardous   articles,  &c.,  conveyed   at  the   risk  of  the 
owners. 
*«971  *"I^6livered  to  London  and  North  Western  Railway  Co. 
J  "From  R.  C.  Dunham, 
"  8  crates  beef, 

"  for  F.  C.  Duckworth,  Newgate  Market. 
"  To  be  forwarded  from  Liverpool  to  London,  at  owner's  risk. 

"  R.  C.  Dunham, 
"  Owner,  or  on  the  owner's  behalf." 
This  risk  note  was  retained  by  the  defendants,  and  a  duplicate  there- 
of, signed  by  one  of  the  servants  of  the  company,  was  handed  to  the 
plaintiff. 

The  judge  of  the  county  court  found  that  the  conditions  contained  in 
the  risk  note,  limiting  the  liability  of  the  railway  company,  were  unjust 
and  unreasonable. 

The  defendants  alleged  that  they  were  not  liable  for  any  injury 
occasioned  by  such  neglect  or  default  as  aforesaid ;  and  that  they  were 
protected  from  any  such  liability  by  the  terms  of  the  risk  note  or  spedal 
contract  so  signed  as  aforesaid. 

The  plaintiff  denied  that  the  defendants  were  so  protected. 
The  judge  of  the  county  court  gave  a  verdict  for  251.  in  favour  of  the 
plaintiff,  but  directed  that  execution  should  be  stayed  in  this  and  another 
similar  case,  until  the  opinion  of  one  of  the  superior  courts  should  be 
ascertained. 

Bovill,  for  the  appellants. — This  is  a  special  contract  to  carry  from 
Liverpool  to  London  "at  owner's  risk."  There  is  nothing  in  the  recent 
act  to  prevent  such  a  contract  as  this  being  made.  That  act  deals  with 
notices  only,  and  not  with  contracts.  The  whole  of  its  provisions  point 
to  things  done  by  the  company  themselves,  without  reference  to  the  par- 
ties dealing  with  them.  The  legislature  evidently  considered  a  special 
#*ft9ftl  ^^^*^*^*'  something  different  from  a  protection  by  notice.  *The 
^  first  part  of  the  7th  section  speaks  of  "  notice,  condition,  or  decla- 
ration ;*'  the  second  part  speaks  of  "conditions"  only;  and  no  n^entiou 
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18  maJe  of  "special  contracts,"  until  you  come  to  the  end.  "Notice" 
means  the  common  carrier's  notice ;  and  "  condition"  means  conditions 
or  limitations  made  or  imposed  by  the  company  themselves,  and  not 
special  contracts  made  between  the  two  parties.  [Jervis,  C.  J.-t-I 
think  this  case  must  go  back  to  be  re-stated.  We  have  no  materials  to 
enable  us  to  determine  the  question  submitted  to  us.] 

Unthank  (with  whom  was  ff.  J.  Milh\  contr^. — It  is  submitted,  that, 
since  the  statute  17  &  18  Vict.  c.  81,  no  contract  can  be  tnade  by  a  rail- 
way company  to  protect  itself  against  the  consequences  of  its  own  neglect 
or  default, — whether  just  and  reasonable  or  otherwise.  The  first  branch 
of  the  section  in  distinct  terms  declares  that  every  notice,  condition,  or 
declaration, — or,  in  other  words,  any  contract  whatever, — which  excuses 
the  company  from  the  consequences  of  their  neglect  or  default,  shall  be 
null  and  void.  How  can  the  court  say  that  a  contract  is  just  and  rea^ 
sonable  which  the  legislature  has  emphatically  declared  to  be  null  and 
void  ?  Then  the  second  branch  of  the  section  goes  on  to  provide  that 
any  condition  which  does  not  affect  to  excuse  their  neglect  and  default 
may  be  made,  provided  it  is  just  and  reasonable.  The  company  are 
absolute  insurers  even  against  accidental  fire,  which  they  cannot  control. 
It  is  competent  to  them  to  make  provisiops  protecting  themselves  against 
losses  arising  from  vis  major.  It  is  competent  to  them  to  require  that 
aqua  fortis,  vitriol,  gunpowder,  and  such  like  dangerous  and  inflammable 
articles,  shall  be  packed  in  a  particular  way.  Conditions  of  that  sort 
may  be  binding,  though  not  in  writing :  but,  where  they  seek  to  rely 
upon  a  special  contract,  it  must  be  in  *writing  and  signed.  The  ri^ona 
latter  part  of  the  7th  section  does  not  destroy  the  effect  of  the  •■ 
first  part.  Is  a  condition  a  special  contract  ?  [Jervis,  C.  J. — Yes.] 
If  so,  the  clause  as  to  reasonableness  is  useless. 

Jervis,  C.  J. — The  intention  of  the  legislature  in  passing  the  act  in 
qtestion,  17  &  18  Vict.  c.  31,  was,  to  place  the  whole  railway  system 
under  the  control  of  the  court.  The  earlier  sections  give  the  court  very 
large  power  over  the  contracts  made  by  companies  with  the  public.  The 
intention  of  the  7th  section  seems  to  have  been  mainly  directed  to  pre- 
vent the  ordinary  published  notice  from  resulting  in  or  being  construed 
as  a  special  contract,  where  the  public  could  carry  in  no  other  way. 
The  fair  meaning  of  the  section,  as  it  seems  to  me,  is  this : — The  first 
branch  of  it  declares  that  all  notices,  conditions,  or  declarations  made 
and  given  by  the  company  shall  be  null  and  void,  in  so  far  as  they  go  to 
release  the  company  from  liability  for  loss  of  or  injury  to  goods,  &c.,  in 
the  receiving,  forwarding,  or  delivery  thereof,  occasioned  by  the  neglect 
or  default  of-  the  company  or  its  servants.  But  then  it  goes  on  to  pro- 
vide in  the  next  branch,  that  this  shall  not  prevent  the  company  from 
making  such  conditions,  which  shall  be  adjudged,  by  the  court  or  judge 
before  whom  any  question  relating  thereto  shall  be  tried,  to  be  just  and 
reasonable.     And,  further,  though  just  and  reasonable,  such  condition 
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or  "  special  contract"  shall  not  be  binding  unless  signed  by  the  person 
sending  or  delivering  the  goods.  The  result  seems  to  be  this, — A 
general  notice  is  void :  but  the  company  may  make  special  contracts 
with  their  customers,  provided  they  are  just  and  reasonable,  and  signed; 
and,  whereas  the  monopoly  created  by  railway  companies  compels  the 
public  to  employ  them  in  the  conveyance  of  their  goods,  the  legislature 
^QOA-i  l^ave  thought  fit  to  impose  the  further  security,  that  the  court 
^  *shall  see  that  the  condition  or  special  contract  is  just  and  rea- 
sonable. 

Applying  that  rule  to  the  case  of  Simons  v.  The  Great  Western  Rail- 
way Company,  I  think  the  matter  is  suflSciently  brought  before  the 
court  to  enable  us  to  decide  it,  and  that  the  fourth  plea,  which  states 
that  the  goods  were  received  by  the  company  to  be  carried  at  a  certain 
special  mileage  rate,  and  under  and  subject  to  a  special  contract  (refer- 
ring to  the  16th  article  of  the  conditions  set  out  in  the  replication),  is  a 
good  plea.  As  to  the  third  plea,  I  think  that  is  a. bad  one,  inasmuch  as 
it  seeks  to  relieve  the  company  from  the  consequences  of  the  loss  or 
non-delivery  of  the  goods,  by  reason  of  insufficient  or  improper  package, 
which  in  my  judgment  is  not  reasonable  as  a  ground  of  relief.  I  think 
the  court  is  bound  to  look  at  the  particular  matter  in  each  case,  to  see 
whether  the  condition  is  just  and  reasonable  or  not. 

As  to  the  case  of  the  Great  Western  Railway  Company,  App./ Dun- 
ham, Reap.,  the  same  reasons  to  a  certain  extent  will  apply.  In  order 
to  see  whether  or  not  the  contract  be  just  or  reasonable,  it  is  necessary 
that  we  should  be  furnished  with  proper  materials.  The  judge  of  the 
county  court  has  referred  it  to  us  to  say  whether  or  not  the  conditions 
contained  in  the  "risk  note,"  limiting  the  liability  of  the  company. 
were  unjust  and  unreasonable,  without  telling  us  the  circumstances 
under  which  the  contract  was  made,  or  what  is  the  nature  or  the  reason 
of  the  particular  risk.  I  therefore  think  enough  is  not  disclosed  to 
enable  us  to  come  to  any  conclusion  as  to  whether  or  not  the  contract 
or  condition  is  just  and  reasonable. 

For  these  reasons,  I  think,  that,  in  the  first  case,  our  judgment  ought 
to  be  for  the  plain tifi*  upon  the  issue  in  law  raised  upon  the  third  plea« 
and  for  the  defendants  as  to  the  fourth  plea :  and  that  the  second  case 
must  go  back  for  the  purpose  of  being  more  fa.ly  stated. 

Rules  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 


DENDY  V.  SIMPSON.     June  13.   • 

Upon  a  question  whether  a  piece  of  waste  land,  lyiug  between  a  highway  nod  the  plaintiff's 
enclosed  land,  belonged  to  the  plaintiff,  or  to  the  lord  of  the  mnnor : — Held,  that  grants  bj 
tb«  lord  of  other  slips  of  waste  land  on  either  side  of  the  same  road,  abutting  on  enclosed 
lands  of  the  lord  himself  and  of  other  persons,  \Tere  admissible  for  the  purpose  of  showing 
that  the  locus  in  quo  was  part  of  the  waste  of  the  manor,  without  showing  continuity. 

This  was  an  action  for  breaking  and  entering  a  close  of  the  plaintiff 
(below)  situate  in  the  parish  of  Hendon,  in  the  county  of  Middlesex, 
and  at  the  time  of  the  alleged  trespasses  known  as  Chamberlain  Field, 
otherwise  Fourteen  Acre  Field,  and  pulling  down,  damaging,  prostrating, 
removing,  and  converting  to  his  own  use,  and  spoiling,  divers  posts, 
rails,  &c.,  of  the  plaintiff  then  being  upon  the  said  close ;  whereby  the 
said  close  was  much  deteriorated  in  value,  arid  the  plaintiff  disturbed  in 
his  beneficial  enjoyment  thereof,  &c. 

%  Plea,  that  the  said  close,  at  the  time  of  the  committing  of  the  said 
alleged  trespasses,  was  the  close,  soil,  and  freehold  of  the  defendant 
(below),  wherefore  the  defendant  entered  upon  the  said  close,  and  re- 
moved the  said  posts,  rails,  &c.,  which  were  then  upon  the  said  close, 
and  encumbering  the  same.  •  The  plaintiff  (below)  joined  issue. 

At  the  trial,  before  Jervis,  C.  J.,  at  the  sittings  at  Westminster  after 
Michaelmas  Term  last,  it  appeared  that  the  lord  of  the  manor  of  Hen- 
don, in  the  county  of  Middlesex,  was  entitled  to  the  waste  lands  within 
the  said  manor ;  and  that  the  said  close  in  which,  &g.*,  in  the  declaration 
mentioned,  was  locally  within  the  ambit  of  the  said  manor,  and  was  for- 
merly a  'small  strip  of  land  lying  between  certain  freehold  land,  also 
within  the  ambit  of  the  said  manor,  belonging  to  General  Dalmer, 
♦and  occupied  by  the  plaintiff  as  tenant  to  General  Dalmer,  and  r^oQ^ 
a  public  highway  called  Hall  Lane,  in  the  said  manor  of  Hendon,  *■ 
leading  from  a  place  in  the  said  manor  called  Church  End,  to  a  road  in 
the  said  manor  called  Page  Street ;  and  that  the  said  close  in  which, 
&c.,  lay  alongside  the  said  highway ;  and  that  the  same  close  had  for- 
merly been  unenclosed  and  lying  open  to  the  said  highway,  but  that  it 
was  enclosed  by  the  plaintiff,  then  being  the  tenant  of  the  said  adjoining 
land,  between  seven  and  ten  years  before  the  committing  of  the  alleged 
trespasses  mentioned  in  the  declaration,  and  had  ever  since  remained  so 
enclosed,  and  been  occupied  by  the  plaintiff  with  the  said  adjoining 
land  until  and  at  the  time  of  the  committing  of  the  trespasses  by  the 
defendant. 

The  defendant  called  as  a  witness  one  Samuel  Frederick  Dendy,  an 
attorney,  who  stated  he  was  brother  to  the  defendant,  who  was  a  bar- 
rister, and  lord  of  the  manor  of  Hendon ;  that  he  (the  witness)  was  the 
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steward  of  the  said  manor,  and  had  been  so  since  the  year  1846,  daring 
which  time  he  had  held  courts  and  received  rents  for  the  defendant  as 
lord  of  the  said  manor ;  that  the  manor  was  devised  to  the  defendant  bj 
his  father,  who  died  in  1846 ;  and  that  the  close  in  question  was  withm, 
and  within  the  ambit  of,  the  said  manor. 

The  defendant  also  gave  evidence  to  prove  that  his  father,  who  was 
also  an  attorney,  had  as  lord  of  the  said  manor  held  courts  for  the  said 
.manor  eleven  years  ago;  and  that  the  lord  was  entitled  to  the  waste 
lands  within  the  manor. 

The  defendant  then  called  as  a  witness  one  John  Cooper,  who  stated 
that  he  was  bailiff  of  the  manor,  and  had  been  so  for  si:^  years,  but  that 
he  had  known  the  manor  for  thirty  years ;  that  he  knew  a  piece  of 
waste  land,  an  enclosure,  at  Church  End  aforesaid,  close  by  the  church, 


* 
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in  the  possession  of  Mr.  Thomas  NicoU,  '^'of  Copt  Hall,  and  ano- 


ther piece  of  waste  land  also  at  Church  End  aforesaid,  in  posses- 
sion of  Mr.  Nicoll,  a  bricklayer ;  that  he  also  knew  the  close  in  ques- 
tion; that  it  was  half  a  mile  from  Copt  Hall,  along  the  aforesaid  load 
all  the  way,  and  that  the  fences  of  the  fields  were  up  to  the  road  all 
along  the  road  until  coming  to  the  placein  question ;  that  be  also  knew 
a  place  called  Slattens,  about  two  hundred  yards  from  the  plaintiff*:^ 
field,  and  lying  on  the  right-hand  side  going  from  Church  End  aforesaid 
to  Page  Street  aforesaid ;  and  that  there  was  a  long  piece  of  enclosed 
land,  called  the  Long  Slip,  by  the  road-side,  between  the  road  and  Slat- 
tens,  and  that  Slattens  did  not  abut  upon  the  road ;  that  he  also  knew 
a  piece  of  land  at  Church  End. aforesaid  which  had  been  enclosed;  and 
that  this  was  situate  within  the  said  manor  of  Hendon,  and  was  about  a 
quarter  of  a  mile  from  the  close  in  question,  and  along  the  aide  of  the 
same  road  by  which  you  go  to  that  field. 

And  thereupon  the  counsel  for  the  defendant  proposed  to  prove  that 
the  said  close  in  which,  &c.,  was  parcel  of  the  waste  of  the  said  manor, 
and,  for  the  purpose  of  doing  so,  tendered  and  offered  to  prove  and  give 
in  evidence  five  of  the  rolls  of  the  court-leet  with  view  of  frankpledge 
•and  general  court  baron  of  the  lords  for  the  time  being  of  the  said 
manor,  held'in  and  for  the  said  manor  before  the  steward  for  the  time 
being  of  the  said  manor,  which  rolls  were  as  follow : — 

"  Lib.  w,  fo.  60.  ^  The  court-leet  or  view  of  frank  pledge,  with  the 
il^h^  ooun^ty  o/Sild"  I  ge^^eral  court  baron  of  the  Right  Hon.  Charles  Lord 
dieaex.  |  Camden,  the  Right  Hon.  Richard  Rigby,  John  Pat- 

"  14th  May,  1782.      J  ^;g^^^  ^^^  j^^^^^  ^^jjjg^  Esquircs,  held  in  and  for 

^       -  the  manor  aforesaid  on  Tuesday  next  *beforc  the 

J  day  of  Pentecost,  that  is  to  say,  the  14th  of  May, 

1782,  before  Thomas  Wyld,  Esq.,  steward  thereof. 

"  At  this  court  the  homage  gave  leave  and  consent  that  Joseph  Nicoll, 
one  of  the  customary  tenants  of  this  manor,  enclose  ten  poles  of  ground, 
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part  of  the  waste  belonging  to  the  lords  of  this  manor,  including  the 
pond,  situate  at  Church  End,  within  this  manor,  with  the  lord's  consent. 
'^  Afterwards,  at  this  court  and  sitting,  comes  the  said  Joseph  NicoU 
into  court  in  his  own  proper  person,  and  humbly  prayd  the  lords  of  this 
manor  to  admit  him  tenant  to  All  those  said  ten  poles  of  waste  ground, 
including  the  said  pond,  and  liberty  to  enclose  same.  To  whom  the 
lords  of  this  manor,  by  their  said  steward,  do  grant  and  deliver  seisin 
thereof  by  the  rod,  according  to  the  custom  of  this  manor  (but  not  to 
enclose  the  said  pond  so  as  to  prevent  all  or  any  of  the  tenants  of  the 
lords  of  this  manor  making  use  thereof  for  watering  of  cattle,  but  to 
leave  a  suflBcient  part  thereof  open  for  that  purpose).  To  hold  to  the  use 
of  the  said  Joseph  Nicoll,  his  heirs  and  assigns,  for  ever,  to  be  held  of 
the  lords  by  the  rod,  at  the  will  of  the  lords,  according  to  the  custom, 
at  and  under  the  yearly  rent  of  1«.,  fealty,  suit  of  court,  and  all  other 
services :  And  he  gave  to  the  lords  for  a  fine,  as  appears  in  the  margin. 
"Maner.  de  Hen- ^  Visus  frauci  plcgii  cum  cur.  barofi  pnobil.  viri 
don,  in  com.  Middle-  I  ^ilU. '  Herbert,  af,  alfi.  die'?  dfii  Mountgomery,  dfii 
(Lib.  No.  26,  fo.  128.)  maucrii  pd.  ibm.  tenS  in  et  g  eodem  manerio,  die 
« 19th  May,  1702.  J  ^/[^Ytis  prox.  ante  festu  Pentecoste,  sclt.  decimo 
Keddit.  6rf.  nono  die   Maii,   anno    Dai,  1702,  coram    Henrico 

^''°»  ^^•-  '  Chauncy,  mil.,  servient  ad  legem,  sefillo  ibfh. 

*"  Ad  hunc  cur.  compef t  et  ^sen?  per  homag  ejusdem  cur.,  r^Qoc 
Bug  sacramentu  eof,  quod  dflus  manerii  pd.,  cum  assensu  et  con-  •- 
sensu  homagii  pd.  super  humilem  peticoem  Edwardi  Allen,  un  customar 
teneil  hujus  manerii,  ex  gratia  et  favore  suo  per  senellum  pd.  concessit 
et  liberavit  eidem  Edwardo  Allen,  sefam  g  virgam  de  uno  messuagio 
sive  stabulo  erec?  et  edificat  super  vastum  apud  quondam  locum  infra 
hoc  manef,  coiter  voca?  Le  Church  End,  Hefid.  et  tenend.  messuag.  pd., 
cum  pertineh,  eidem  Edwardo  Allen,  heredibus  et  assig.  suis  in  perpet™, 
de  dOo,  per  virgam,  ad  voluntat  dfii,  scdum  consuet  manerii  pd.  g  annuat 
reddiii  vi.d.  fid.,  sec?  cur,  et  al.  servic  inde  prius  debii,  et  de  jure  con- 
suet, et  g  ingru  suo  inde  dat  dfio  de  fine  gut  patet,  &c.,  et  admissus  est 
inde  tenens,  et  fecit  fidelitatem." 

"Maner.deHendon,  I      Cuf  barofi  pnobil.  viri  WiUicl.  Herbert,  ar,  comu- 
°"R™U25  foTi!       1  ^"  voca?  dom  Mountgomery,  dom  manef  pd.,  ibm 

tent  in  et-  g  eod*  manerio,  die  Martis  ante  festum 

Scti   Catheriii    existefi,   decimo    nono   die   Nobris, 

annoqj  Dom    1700,    anno(j    regn    Dfii   nf  Williel. 

Tertii,   Dei   gra   Angl.   Scot.  Franc,    et  Hiberfiie 

"Cop.  fact,  etdeiib.     Regis,  fidei  defens,  4c.,  duodecimo,  coram  Henrico 

•  Chauncy,  mil.  servient  ad  legem,  seneschal,  ibm,  ab 

inde  adjournax  vsq^  ad  tertiam   diem  Decembf  gx 

sequen,  et    ab  inde    tunc   adjournat  vsc^  ad    diem 

Martis  decim.  quar%  die  Januar  gx  sequen. 

<<  Ad  banc  cur  comgt  et  {isentat  est  g  homag  ejusct  cur  sug  sacrm 
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Cur  baron  pnobil  viri  Willi  Herbert,  arm,  colter 


eof  q*  Dom.  maner  ^d  g  et  cum  assensu  et  cosensu  homag  ^Jd  sug 
humil.  peticon  Benjamin  Browne  vn  custoiDar  tenen  manef  pd;  ex 
*ft^fil  ^*  ^*  favor  suo  *g  seneschal,  suu  ^5"  concessit  eid  Benjamin 
-*  Browne,  hered  et  assigna?  suis,  totam  ill.  peciam  sive  gcellam 
terr«  vasti  manerii  de  Hendon  pd,  adjungef  ad  tenemefl  vocat  y*  Gar- 
den Plott,  prope  Ecclesiam  ^ochialcm  de  Ilendon  pd,  contineii  xn 
gticat,  sive  plus  sive  minus,  sicut  ead  gcell.  terf  inclus  est  cum  fossa 
ex  va^jto,  cum  dlbj  et  singul.  ^tincntiis  eid  gcell.  spectafi  vel  ^tineS. 
£t  postea  ad  islam  eand  cur  venit  ^d  Benjamin  Browne  in  ^pr  psoii 
sua,  et  humit  petit  se  admitti  teuefi  ad  pmisS  ^d,  cum  gtifi.  Cul  Dom 
g  seneschall.  suu  Jd  concessit  ac  libcravit  inde  scisiB  g  virg,  Hend  et 
tenend  pmiss  pd,  cum  gtifi,  eid  Benjamin  Browne,  hered  et  a^sig  suis 
in  gpetuum,  de  Dom,  g  virg,  ad  vot  Dm,  secund  cons,  qianer  pd,  g  fid, 
sec?  CUT,  et  annual  redd  li.,  et  al.  servic  inde  prius  debit  et  de  jure 
consue? ;  et  g  ingru  suo  dat  Dom.  de  fifi  ^ut  patet.  Et  adin  est  inde 
tenefi,  et  fecit  fid." 

**  Manor,  de  Hendon,  \ 
in  Com.  Middlesex.        >  0  t\      •     j     -n       •      T\a»  •  ••  '^  *    ^  S?  •        a. 

"RoU  27  fo  23.       I  vocat  Ducis  dc  Fowis,  Dm  maner  pa,  tenent  in  et  ^ 

maner  j^d,  vicessimo  nono  die  Novembris,  anno  Dili 
'<Redd.it.  milimo    septuagesimo   decimo    sextu, -cor    Knighly 

"Fin.  \l.  \»,  6cl.  -T^,  .  *  44.  'I   *  * 

D  Anvers,  arm  senil  ibm. 
(<  Ad  banc  cur  venit  Johes  Griffith,  customar  tenens  hujus  maner,  et 
humilime  petit  de  Dno  sibi  concedere  pecia  vasti  Dfti,  continefi  in 
longitud  quatuor  gtica?,  et  in  latitudine  dimid  uii  gticaS,  muro  gardin 
Edri  Allen  adjungeii,  gpe  cemiteriu.  Et  sup  hoc  com^tu  fuit  ^  homag 
q*  non  erit  ad  damnu  Dili  sive  tenentii  suof ,  tal  concessioQ  facer,  ideoq. 
Dnus,  g  senett  suu  pd,  concessit  ad  Johafi  Griffith  peciam  vasti  pd,  et 
eid  libavit  inde  seiRam  g  virga,  Habend  et  tenend  eid  JohaS,  hered  et 
assigil  ejus  im^m,  tenend  de  Dfio  ^  virgam,  ad  voluntat  Dili  scdni 
*ft^71  co^suetud  manerii  ^d,  g  annual  redd  ufi  solid,  *fideli  se^it  cur, 
^  et  at  servit  inde  prius  debiE  et  de  jure  consue^.  Et  dat  Dflo  g 
fine  gut  patet  in  marg,  et  admiss  est  inde  tenens,  et  fecit  fidet." 
^^  « Lib.  32,  fo.  159.  ^       «  The  general  court  baron  of  the  Right  Hon. 

t'hf  county  ^Mtdd/^  I  ^eury  Arthur,   Earl  of  Powis,  Edward   Herbert, 

sex.  j  Esq.,  and  Brook  Forrester,  Esq.,  lords  of  this  ma- 

"3d  Dec.  1755.       J  ^^^^  holden  in  and  for  this  manor  on  Wednesdav, 

the  3d  day  of  December,  in  the  year  of  our  Lord 

1755,  before  Thomas  Wyld,  gentleman,  steward  of 

this  manor. 

"  Whereas,  at  a  court  leet  or  view  of  frank-pledge  with  a  court  baron 

held  in  and  for  this  manor  on  the  5th  day  of  June,  1753,  it  was  found 

and  presented  by  the  then  homage,  that,  on  the  16th  day  of  December, 

1752,  John  Nicoll,  late  of  Page  Street,  in  the  parish  of  Hendon,  in  the 

county  of  Middlesex,  Esq.,  deceased,  late  one  of  the  customary  tenants 

of  this  manor,  had  out  of  court  duly  surrendered  all  and  singular  Ae 
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customary  messuages,  cottages,  lands,  tenements,  and  hereditaments  of 
him  the  said  John  Nicoll  within  the  said  manor,  to  the  use  of  his  last 
will  and  testament  in  writing :  and  afterwards,  at  the  same  court,  it  was 
found  and  presented  bj  the  same  homage,  that  the  said  John  Nicoll  died 
seised  of  several  copyhold  lands  and  tenements  holden  of  this  manor  by 
copy  of  court-roll,  but  the  particulars  thereof  they  knew  not,  nor  who 
was  his  heir  or  entitled  thereto ;   whereupon  the  first  proclamation  was 
made,  &c.,  but  no  person  then  came,  &;c. :  And  whereas,  at  a  general 
court  baron  held  in  and  for  this  manor  on  the  14th  day  of  December, 
1753,  the  second  proclamation  was  made,  &c.,  but  no  person  then  came, 
&c. :  And  whereas,  at  a  general  court  baron  held  in  and  for  this  manor 
on  the  4th  day  of  March,  1754,  James  Ingram,  of  Barnet,  in  the  county 
*of  Middlesex,  doctor  of  physic,  w«i3  admitted  tenant  for  life  under  r^oqo 
the  will  of  the  said  John  Nicoll,  deceased,  to  all  and  singular  the  *- 
copyhold,  messuages,   cottages,   lands,   tenements,   and   hereditaments 
thereby  devised  to  him  for  and  during  the  term  of  his  natural  life :  And 
whereas  at  a  court-leet  or  view  of  frank-pledge  with  a  court  baron  held 
in  and  for  this  manor  on  the  13th  day  of  May,  1755,  it  was  found  and 
presented  by  the  then  homage,  that  the  said  James  Ingram  died  seised 
of  certain  customary  lands  and  tenements  holden  of  the  lords  of  this 
manor  by  copy  of  court-roll,  but  who  was  his  heir,  or  entitled  thereto, 
they  knew  not ;  therefore  the  first  proclamation  was  made,  &c.,  but  no 
person  then  came,  &g.,  as  appears  by  the  rolls  of  the  said  courts :  Now, 
at  this  court,  comes  John  Nicoll,  of  Hatton  Garden,  in 'the  county  of 
Middlesex,  Esq.,  and  brings  into  court  the  probate  in  writing  of  the  last 
will  and  testament  of  the  said  John  Nicoll,  deceased,  bearing  date  the 
6th  day  of  May,  1751,  whereby  it  appears  that  the  said  John  Nicoll, 
deceased,  did  (inter  alia)  devise  in  the  words  following,  to  wit,  ^  All  that 
my  estate  at  Page  Street,  in  my  own  occupation,  and  all  that  my  farm 
called  Cooks,  in  the  holding  of  Daniel  Nicoll  (not  already  devised),  and 
all  other  my  estates  not  already  disposed  of,  I  give  to  my  brother-in-law. 
Dr.  James  Ingram,  of  Barnet,  for  and  during  the  term  of  his  natural 
life,  subject  to  impeachment  for  waste,  and  not  to  fell  timber ;  and,  after 
his  decease,  to  John  Nicoll,  of  Hatton  Garden,  my  godson,  his  heirs  and 
assigns,  for  ever,'  as  in  and  by  the  said  will,  relation  being  thereunto 
had,  will  appear :  Whereupon  the  said  John  Nicoll  of  Hatton  Garden 
humbly  prays  the  lords  of  this  manor  to  admit  him  tenant  to  all  that 
piece  or  parcel  of  ground,  waste  of  the  manor  aforesaid,  lying  before  the 
aforesaid  messuage  called  Copt  Hall,  containing  by  estimation  five  perches 
and  ten  feet  in  length,  and  four  perches  and  four  feet  in  ^breadth,  r^onq 
more  or  less,  and  three  elme  trees  thereupon  growing,  as  the  '- 
same  parcel  of  land  is  enclosed  with,  posts  and  rails,  with  the  appurte- 
nances, other  parcel  of  the  premises  devised  as  aforesaid,  to  which  the 
said  John  Nicoll,  deceased,  was  admitted  at  the  said  last-mentioned 
court :   To  which  said  John  Nicoll  of  Hatton  Garden  the  lords,  by  the 
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bsDis  of  their  said  stcwmrA,  grant  and  deliver  seisin  thereof  by  the  rod. 
To  have  and  to  hold  the  same  premises,  with  the  appurtenances,  nnto 
the  said  John  Nicoll,  his  heirs  and  assigns,  for  ever,  to  be  held  of  the 
lords  by  the  rod,  at  the  will  of  the  lords,  according  to  the  custom  of  the 
said  manor,  bv  the  vearlv  rents  and  services  heretofore  for  the  same  due 
and  of  right  accustomed.  And  he  is  admitted  tenant  to  the  said  pre- 
mises aceordinrfy. 

C    m 

^^  And  the  said  John  Nicoll,  of  Hatton  Garden,  also  humbly  prays  to 
be  admitted  tenant  to  all  that  piece  or  parcel  of  ground,  waste  of  the 
manor  aforesaid,  Iving  before  the  tenement  aforesaid,  called  Slattons, 
containing  by  estimation  forty  perches  in  length,  and  three  perches  and 
ten  feet  in  breadth,  more  or  less,  and  forty-four  elms  thereupon  planted 
and  growing,  with  the  appurtenances,  other  parcel  of  the  premises  de- 
vised as  aforesaid,  to  which  the  s«iid  John  Nicoll,  deceased,  was  also 
admitted  at  the  said  last-mentioned  court :  To  which  said  John  Nicoll, 
of  Hatton  Garden,  the  lords,  by  the  hands  of  their  said  steward,  grant 
and  deliver  seisin  thereof  by  the  rod,  To  have  and  to  hold  the  same  pre- 
mises, with  the  appurtenances,  unto  the  said  John  Nicoll,  his  heirs  and 
assigns,  for  ever,  To  be  held  of  the  lords  by  the  rod,  at  the  will  of  the 
lords,  according  to  the  custom  of  the  said  manor,  by  the  yearly  rents 
and  services  theretofore  for  the  same  due  and  of  right  accustomed :  And 
he  is  admitted  tenant  to  the  said  premises  accordingly." 
*ftjm  ^^^  ^^^  counsel  for  the  defendant  also  tendered  and  *offered 
-■  and  proposed  to  give  in  evidence,  for  the  like  purpose,  upwards 
of  two  hundred  other  entries  on  the  rolls  of  th&  said  manor,  at  courts 
held  at  various  times  before  the  stewards  for  the  time  being  of  the  said 
manor,  that  is  to  say,  seventy-six  rolls  of  courts  held  between  the  years 
1700  and  1750,  eighty-four  rolls  of  courts  held  between  the  years  1750 
and  1800,  and  eighty  rolls  of  courts  held  between  the  years  1800  and 
1850,  relating  to  grants  and  admissions  had  by  the  lord  to  the  lands  in 
the  said  manor,  described  in  such  rolls  as  ^^  waste." 

Whereupon  the  counsel  for  the  plaintiff  interposed,  and  insisted  that 
the  said  evidence  so  offered  was  not  good  or  admissible  in  law  upon  the 
issue  aforesaid,  and  prayed  the  said  Chief  Justice  to  reject  the  same. 

The  defendant's  counsel,  in  answer  to  a  question  from  the  Lord  Chief 
Justice,  having  stated  that  he  offered  this  evidence  solely  for  the  purpose 
of  proving  that  the  close  in  question  was  part  of  the  wastes  of  the  manary 
and  not  for  the  purpose  of  proving  that  there  were  wastes  of  the.  manor, 
and  that  the  lord  was  entitled  to  them, — the  said  Lord  Chief  Justice 
then  held  and  adjudged  that  none  of  the  said  rolls  was  admissible  for  the 
purpose  for  which  the  same  were  so  offered,  and  then  rejected  and 
refused  to  receive  the  same  for  that  purpose,  and  refused  to  allow  the 
said  rolls  to  be  put  in  for  that  purpose,*  and  then  directed  the  jury  to 
find  for  the  plaintiff  upon  the  said  issue. 

The  defendant's  counsel  thereupon  excepted  to  that  rejection  and 
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ruling  of  the  said  Lord  Chief  Justice  with  respect  to  the  evidence  so 
tendered  by  the  defendant  for  the  purpose  aforesaid :  And  the  jury 
found  their  verdict  for  the  plaintiff. 

The  exceptions  now  came  by  writ  of  error  to  this  court,  and  were 
argued  before  Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J., 
Crompton,  J.,  Martin,  B.,  and  Bramwell,  B. 

^Honyman^  for  the  plaintiff  in  error.- -One  or  more  of  the  pieces  r^^^A^ 
of  evidence  which  the  Lord  Chief  Justice  rejected,  clearly  was  ad-  '- 
missible  for  the  purpose  for  which  it  was  tendered,  viz.  to  show  that  the 
locus  in  quo  was  part  of  the  wastes  of  the  manor, — to  rebut  the  presump- 
tion that  the  strips  of  waste  on  the  sides  of  the  road^  were  the  property  of 
the  adjoining  freeholders.  [Alderson,  B.t— Must  you  not  show  the 
whole  to  have  been  part  of  one  waste  ?]  Not  necessarily.  In  Doe  d. 
Barrett  v.  Kemp,  7  Bingh.  332,  5  M.  &  P.  173,  a  new  trial  was  granted 
on  the  ground  of  the  rejection  of  evidence  similar  to  that  offered  here. 
The  cause  went  down  again  ;  and  the  same  evidence  was  again  tendered, 
and  received  by  Lord  Lyndhurst,  G.  B. ;  and  the  case  afterwards  came 
before  this  court  on  exceptions  to  that  ruling,  when  it  was  distinctly  held, 
— 2  N.  C.  103,  2  Scott,  9, — that,  upon  a  question  whether  a  piece  of 
waste  land  between  a  highway  and  enclosures  belonged  to  the  plaintiff, 
the  owner  of  the  adjoining  enclosure,  or  to  the  lord  of  the  manor,  the. 
latter  might  give  evidence  of  grants  by  him  of  the  waste  between  the 
road  and  the  enclosures  of  other  persons  at  a  distance  from  the  spot 
claimed  by  the  plaintiff,  provided  such  evidence  were  confined  to  the 
road  which  passed  by  the  spot  claimed  by  the  plaintidl  [Coleridge, 
J. — What  was  the  ground  of  objection  to  this  evidence  at  the  trial  ?] 
That  the  defendant  failed  to  show  unbroken  continuity  or  connexion 
between  the  strips  of  land  in  question  and  the  other  wastes  of  the  manor. 
That,  however,  clearly,  was  not  necessary.  Lord  Denman,  in  giving  the 
judgment  of  the  court  of  error  in  Doe  d.  Barrett  v.  Kemp,  says :  "  The 
evidence  consisted  of  grants  or  licenses  to  enclose,  made  by  the  defend- 
ant, the  lord  of  the  manor,  at  the  manor  court,  to  six  different  persons : 
to  Clarke,  Bolton,  and  Gilbert,  where  the  pieces  of  ground  are  described 
as  in  Long  Row  Road,  which  is  in  the  road  before  *mentioned  as  r^co^o 
beyond  the  bridge,  and  distant  two  miles  from  the  locus  in  quo ;  ^ 
three  other  grants,  to  Hunt,  Harrison,  and  Spurden,  in  which  there  is 
no  description  of  their  locality ;  they  are  merely  called  waste  land,  and 
are  situate  within  the  manor.  As  to  all  the  six,  it  was  in  evidence  that 
they  were  lying  between  the  land  of  other  persons  and  the  highway.  It 
appears  from  the  plan  produced  at  the  trial,  which  has  been  annexed  to 
the  bill  of  exceptions,  that  a  space  of  sixty  or  seventy  yards  between 
the  cottages  in  question  and  the  bridge,  is  occupied  by  houses,  which  are 
described  as  old  houses.  It  is  not  stated  in  the  evidence  reported  in  this 
case,  as  on  the  first  trial,  that  the  road  by  the  sides  of  which  these  slips 
are  situated  terminates  in  a  large  common.     The  question  for  our  con- 
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fiideration  is,  whether  all  these  grants  of  permission  to  enclose  were 
admissible  in  evidence  ?     These  grants  were,  we  apprehend,  the  acts  of 
ownership  which  were  offered  in  evidence  on  the  first  trial,  and  rejected, 
and  the  new  trial  granted ;  the  Court  of  Common  Pleas  being  of  opinion, 
as  would  seem  from  the  report,  that  all  of  them  ought  to  have  been 
received.     The  ground  upon  which  it  has  been  contended,  by  the  counsel 
for  the  defendant  that  they  were  admissible  in  evidence,  is,  that  there 
was  a  unity  of  ownership,  and  a  unity  of  character  between  the  locus  in 
quo  and  the  several  pieces  of  land  which  were  comprised  in  those  grants ; 
that,  adjoining  tp  the  locus  in  quo,  an  enclosure  had  been  made  by  a 
person  of  the  name  of  Start  on  a  slip  in  front  of  the  defendant's  own 
land,  between  that  and  the  road,  under  a  grant  by  the  defendant  as  lord 
of  the  manor, — that  grant  reserving  a  small  rent ;  that  piece  is  called 
in  the  grant  'Pound  Green  :*'  that,  in  continuity  {though  not  in  unbroken 
continuity^  because  the  bridge  and  the  old  houses  intervene),  there  are 
slips  of  green  for  a  very  considerable  distance,  more  than  two  miles, 
*ft4^1  ^P^^  various  parts  of  which  the  lord  of  the  manor  has  *exerci8ed 
-'  acts  of  ownership ;  and  that  this  affords  strong  presumption  that 
the  lord  of  the  manor  is  the  owner  of  all  these  slips  of  land :  further, 
that  the  other  three  pieces  of  land  for  the  enclosure  of  which  grants  of 
licenses  were  made  to  Hunt,  Harrison,  and  Spurden,  being  pieces  of 
waste  alleged  to  be  lying  between  the  lands  of  private  ind.ividuals  and 
the  high  road,  there  is  in  them  a  unity  of  character  which  will  make 
these  acts  of  ownership  receivable  in  evidence.     The  judgment  of  the 
Court  of  Common  Pleas  appears  to  authorize  the  reception  of  all  those 
grants  in  evidence ;  but  the  opinion  of  the  court  seems  to  have  been 
given  upon  the  supposition  that  all  the  pieces  of  waste  with  respect  to 
which  evidence  was  given,  lay  on  the  sides  of  a  road  or  roads  terminat- 
ing in  a  large  common,  which,  upon  this  bill  of  exceptions,  we  cannot 
assume.    Upon  the  whole  of  the  case,  we  think  that  there  is  a  sufficient 
foundation  laid  to  render  the  first  three  of  the  above-mentioned  grants 
admissible,  upon  the  ground  that  they  are  grants  of  parcels  of  one  and 
the  same  waste  or  common,  lying  on  both  sides  of  the  road,  although 
the  continuity  of  the  waste  is  interrupted  for  a  short  distance  by  the 
intervention  of  the  houses  by  the  sides  of  the  road."     The  other  three 
grants  were  held  inadmissible  because  there  was  no  proof  as  to  where 
they  were  situate.     [Alderson,  B. — The  whole  of  this  doctrine  rests 
upon  Stanley  v.  White,  14  East,  332,  followed  by  Jones  v.  Williams,  2 
M.  &  W.  326,t  and  The  Earl  of  Dunraven  v.  Llewellyn,  15  Q.  B.  791 
(E.  C.  L.  R.  vol.  69).]    Cooper's  evidence,  coupled  with  the  entry  of  the 
8d  of  December,  1755,  was  clearly  evidence  to  show  that  the  locus  in 
quo  was  part  of  the  waste  of  the  manor.     [Alderson,  B. — Whatever 
the  effect  of  the  evidence,  I  think  it  was  clearly  admissible.] 

Bovill  (with  whom  was  JForst/th),  contrst. — The  court  can  only  deal 

♦ftin  ^^^^  ^^®  ^^'^^^^  ^  ^'^^y  *^^  stated  upon  the  *face  of  the  bill  of 
-'  exceptions:   they  cannot  draw  inferences.     The  ruling  of  the 
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Lord  Chief  Justice  is  sustainable  on  the  ground  upon  which  the  decision 
of  the  Court  below,  as  well  as  that  of  the  court  of  error,  proceeded  in 
the  case  of  Doe  d.  Barrett  v.  Kemp.  Where  there  is  continuity  or 
similarity  of  characler  and  description  between  the  locus  in  quo  and 
other  strips  over  which  the  acts  of  ownership  Imve  been  exercised,  evi- 
dence such  as  this  is  admissible,  upon  a  principle  which  is  obvious  and 
intelligible.  But,  where  there  is  no  such  continuity  or  similarity,  that 
principle  is  inapplicable.  Here,  the  evidence  does  not  identify  Slattens, 
as  to  its  position,  with  the  locus  in  quo.  The  statement  of  the  witness 
(Cooper)  is,  that  there  was  "  a  place  called  Slattens,  about  two  hundred 
yards  from  the  plaintiff's  field,  and  lying  on  the  right-hand  side  going 
from  Church  End  to  JPage  Street,  and  that  there  was  a  long  piece  of 
enclosed  land,  called  the  Long  Slip,  by  the  road  side,  between  the  said 
road  and  Slattens,  and  that  Slattens  did  not  abut  upon  the  road."  There 
is  no  statement,  therefore,  that  Slattens  abutted  upon  the  road  in  ques- 
tion, or  that  it  abutted  on  a  slip  adjoining  the  road :  in  truth,  it  abuts 
on  other  enclosed  land.  [Aldkrson,  B. — Was  it  not  for  the  jury  to  say 
whether  or  not  it  was  identified  ?]  Ther€i.must  be  some  evidence.  Sup- 
pose  there  had  been  a  common  at  Church  End, — how  could  acts  of 
ownership  there  be  evidence  of  ownership  of  slips  of  waste  half  a  mile 
distant,  in  the  absence  of  proof  of  similarity  and  continuity  ?  Slattens 
belonged  to  the  lord, — how  could  acts  of  ownership  by  him  on  land 
between  his  own  enclosure  and  the  highway,  be  evidence  of  ownership 
of  an  isolated  piece  of  land  in  another  part  even  of  the  same  road  ? 

ALi)ERSt)N,  B. — We  all  think  there  was  evidence  here  which  the  Lord 
Chief  Justice  should  have  *submitted  to  the  jury,  and  that  there  r^o^.- 
most  be  a  venire  de  novo.     What  may  be  the  value  of  the  evi-  ^ 
dence  when   received,  is  not  for  our  consideration.     It   clearly  was 
admissible.  Venire  de  novo. 


WALKER  V.  BARTLETT.     June  24. 

The  plaiDtiffy  the  owner  of  500  shares  in  a  oost-book  mine,  according  to  the  rules  of  which  the 
person  registered  as  owner  in  the  cost-book  was  subject  to  the  payment  of  calls  in  respect  of 
the  shares  so  long  as  he  continued  registered  as  the  owner,  sold  his  shares  to  the  defendant, 
and  deli7ere<}  to  him  a  document  addressed  to  the  secretary  of  the  mine,  by  which  the  plain* 
'tiff  requested  the  secretary  to  enter  a  transfer  of  the  shares  from  his  name  to  that  of  the 
transferree,  subject  to  the  rules,  but  leaving  a  blank  for  the  name  of  the  transferree.  to  be  filled 
up  by  the  holder  of  the  document,  which  also  contained  at  the  foot  an  agreement  on  the  part 
of  the  transferree  to  accept  the  shares  subject  to  the  ruleo,  with  a  blank  also  left  for  the  name 
of  the  party  so  agreeing.  The  defendant  did  not  cause  the  shares  to  be  registered  in  his  name ; 
and  the  plaintiff,  in  con!<equenee  of  his  name  being  continued  in  the  cost-book  as  the  owner, 
was  compelled  to  pay  some  subsequent  ealls : — 

Held,  by  the  Exchequer  Chamber,  that  there  was  no  legal  obligation  on  the  defendant  to  cause 
the  shares  to  be  registered  in  bis  name  as  the  owner, — but  that  there  was  an  implied  obliga- 
tion on  him  to  indemnify  the  plaintiff  against  ealls  made  during  the  time  when  be  was  virtually 
and  potentially  the  owner  of  the  shares. 

A  transfer  of  shares  in  a  cost-book  mine  need  not  be  stamped. 

A  contract  for  the  sale  of  shares  In  a  cost-book  mine  is  not  necessarily  a  contract  for  an  interest 
in  land,  within  the  4th  section  of  the  statute  of  frauds. 
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The  first  count  of  the  declaration  stated  that  the  plaintiff  was  possessed 
of  five  hundred  shares  in  a  certain  mine  called  the  Gefn  Gwyn  Mine,  of 
which  shares  he  was  registered  owner ;  and,  in  consideration  that  he 
would  sell  the  said  shares  to  the  defendant,  and  execute  and  deliver  to 
him  a  transfer  thereof,  the  defendant  promised  the  plaintiff  to  accept 
the  same,  and  to  pay  to  the  plaintiff  300Z.  for  the  same,  and  to  indemnify 
and  save  harmless  the  plaintiff  from  all  subsequent  payments  and  lia- 
bilities for  or  in  respect  of  the  said  shares,  or  for  or  in  respect  of  any 
calls  which  might  thereafter  be  made  upon  them,  and  further  that  the 
plaintiff  did  sell  the  said  shares  to  the  defendant,  and  execute  and  deliver 
to  him  a  transfer  thereof  pursuant  to  the  said  agreement,  and  the  defend- 
^Mffi  ^^^  Accepted  and  received  the  same,  and  '''paid  the  said  sura  of 
^  SOOl. ;  and  that  afterwards  the  plaintiff,  as  such  registered  owner, 
became  liable  to  pay  calls  made  subsequently  to  the  said  sale  and  delivery 
of  the  said  shares  and  transfer,  upon  the  said  shares,  and  was  obliged 
to  pay  the  same ;  whereof  the  defendant  had  notice,  and  was  requested 
by  the  plaintiff  to  indemnify  him  from  and  against  the  said  payments; 
yet  the  defendant  did  not  do  so. 

The  second  count  stated  that  the  plaintiff  was  possessed  of  the  shares, 
and  registered  as  the  owner  thereof,  as  in  the  first  count  mentioned,  and 
that  the  mines  were  worked  by  a  company  according  to  the  rules  whereof 
the  person  registered  as  the  owner  of  shares  therein  remained  liable  to 
calls  made  in  respect  thereof  while  he  continued  to  be  registered  as  such 
owner;  and  that,  in  consideration  that  the  plaintiff  would  sell  to  the 
defendant  the  said  shares,  and  deliver  to  the  defendant  a  transfer  thereof 
signed  by  the  plaintiff,  the  defendant  promised  the  plaintiff  that  he  would 
accept  and  pay  for  the  same,  and  cause  the  said  shares  to  be  registered 
in  his  the  defendant's  name  as  owner  thereof,  according  to  the  rules  of 
the  said  company,  within  a  reasonable  time,  so  that  the  plaintiff  might 
be  relieved  from  further  liability  in  respect  of  the  said  shares ;  and  that 
the  plaintiff  performed  all  things  on  his  part  to  be  performed,  and  such 
reasonable  time  had  elapsed  before  the  commencement  of  this  suit :  yet 
that  the  defendant  did  not  cause  the  said  shares  to  be  registered  in  his 
name  as  owner  thereof,  but  left  them  registered  in  the  plaintiff's  name, 
whereby  he  became  liable  to  pay,  and  was  compelled  to  pay,  calls  sub- 
sequently made  upon  them. 

The  third  count  stated  that  the  plaintiff  was  possessed  of  the  said 
shares,  and  registered  as  the  owner  thereof,  according  to  the  rules  of  the 
said  company,  and  the  defendant  bought  the  said  shares,  and  the  plaintiff 
t-fidT!  ^^^^^^^^  ^  ^^  ^^^  transfer  thereof  as  aforesaid ;  and  *that  the 
^  said  mine  was  worked  by  the  said  company ;  and  that,  according 
to  their  rules,  the  person  registered  as  the  owner  of  shares  therein 
remained  liable  to  pay  calls  made  in  respect  thereof,  so  long  as  he  con- 
tinued to  be  so  registered,  but  such  liabilities  ceased  upon  his  selling  the 
said  shares  and  the  purchaser  thereof  being  registered  as  the  owner  of 
the  said  shares,  according  to  the  rules  of  the  said  coqipany,  in  the  place 
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and  stead  of  the  former  person  so  registered  as  owner  as  aforesaid, — 
of  all  which  the  defendant,  at  the  time  of  the  said  sale  and  delivery  of 
the  said  transfer,  had  notice ;  and  that,  by  reasod  of  the  premises,  it 
was  the  duty  of  the  defendant  to  cause  to  be  registered  the  said  shares 
in  his  the  defendant's  name  as  owner  thereof,  within  a  reasonable  time, 
according  to  the  rules  of  the  said  company,  but  he  did  not  do  so ;  whereby 
the  plaintiff  was  compelled  to  pay  calls  subsequently  made  upon  the  said 
shares. 

The  fourth  count  was  for  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant. 

The  defendant  pleaded  (amongst  other  pleas),  to  the  first  and  second 
counts,  that  he  did  not  promise  as  alleged  ;  to  .the  third,  not  guilty;  and 
to  the  fourth,  never  indebted.  He  also  pleaded  to  the  first  and  third 
counts,  denying  that  the  plaintiff  sold  the  shares  to  him,  or  executed  or 
delivered  to  him  any  transfer  thereof,  pursuant  to  the  agreement  in 
those  counts  mentioned,  or  that  he  accepted  or  received  the  same  from 
the  plaintiff  as  alleged ;  and,  to  the  third  count,  a  plea  denying  that  it 
became  the  duty  of  him,  the  defendant,  to  cause  the  shares  to  be  regis- 
tered in  his  name  as  owner  thereof,  according  to  the  rules,  as  alleged. 
Issue. 

Upon  the  trial  of  the  cause  before  Williams,  J.,«  at  Guildhall,  on  the 
1st  of  June,  1855,  it  was  proved  that  the  plaintiff  had  been  possessed 
of  500  bhares  in  the  Cefn  Gwyn  Lead  Mines,  in  the  county  of  Cardigan ; 
that  such  mines  were  worked  by  a  company  upon  the  *co8t-book  rt^oAo 
principle ;  that,  according  to  the  rules  of  such  company,  the  per-  ^ 
son  registered  in  the  cost-book  as  the  owner  of  shares  in  the  said  mines 
was  liable  to  pay  calls  made  upon  such  shares  while  he  was  so  regis- 
tered ;  that  the  plaintiff  was  registered  in  the  said  cost-book  as  owner 
of  the  said  500  shares ;  that,  being  so  possessed  of  the  said  shares,  and 
registered  as  the  owner  thereof,  the  plaintiff,  in  the  month  of  April,  1852, 
had  paid  all  calls  due  in  respect  of  them  up  to  that  time,  being  the  date 
of  the  transaction  between  the  plaintiff  and  the  defendant,  out  of  which 
the  subject  of  this  action  arises. 

That  transaction  was  as  follows : — The  defendant  being  desirous  of 
getting  a  ]bill  of  exchange,  accepted  by  one  George  Hennet,  for  1000/., 
of  which  he  was  possessed,  discounted,  by  his  agent  negotiated  such  dis- 
count with  James  Whitton  Arundell,  the  agent  of  the  plaintiff,  who  on 
the  plaintiff's  behalf  agreed  to  discount  it  in  the  following  manner : — 
The  defendant  was  to  take  the  shares  in  question  for  300Z. ;  the  plaintiff 
was  to  be  allowed  501.  as  discount :  the  plaintiff  was  to  pay  200Z.  in 
cash,  to  give  a  check  and  I  0  U  for  200/.  more,  and  an  acceptance  at 
a  month  for  250/. :  and  thereupon  the  following  writing  was  signed  by 
Arundell  as  agent  for  the  plaintiff,  and  delivered  to  the  defendant.  It 
is  the  paper  hereafter  referred  to  as  marked  C. : — 
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£    s.  d. 

"  500  Cefn  Gwyn,  all  calls  paid    .  300  0  0 

"Discomnt  .         .^        .         .         .  50  0  0 

"Cash         .         .'        .         .         .  200  0  0 
"  Check,  with  I  Q  U,  for  Thurs- 

day  week,  or  next  Tuesday      .         .  200  0  0 

"Acceptance,  one  month      .         .  250  0  0 


1000  0  0 


'849] 


"  Bill,  G.  Hennett,  lOOOZ. 

"  I  engage,  to  carry  the  above  out  on  Thursday, 
"  J.  W.  Arundell.     April  6,  1852." 

♦The  bill  for  lOOOZ.  was  handed  to  Arundpll,  and  the  defend- 


ant received  the  200Z.  cash,  the  check,  I  0  IT,  and  acceptance 
mentioned  in  the  above  paper  writing :  and  the  plaintiff  delivered  to 
the  defendant  an  unstamped  document,  in  the  following  form : — 

"  To  Mr.  John  Bowes,  secretary  of  the  Cefn  Gwyn  Silver  Lead  Mines. 

"  I  hereby  request .  you  to  enter  on  the   cost-book  a  transfer  of 

600/5000th  parts  or  shares  in  the  Cefn  Gwyn  Mines  to ^  and 

all  benefit  in  the  said  parts  or  shares,  and  all  profit  arising  therefrom, 

out  of  my  name  into  the  name  of  the  said ,  subject  to  the 

same  rules,  conditions,  and  regulations  as  I  now  hold  the  same;  for 
which  this  shall  be  your  sufficient  authority  as  secretary  of  the  said 
mines.  "Edward  Walker. 

"  Signed  in  the  presence  of  ) 

" hereby  agree  to  take  and  accept  the  above  shares, 

subject  to  the  same  rules,  conditions,  and  regulations. 

«  Signed  in  the  presence  of  )  " 

The  original  of  this  document  was  not  produced ;  and  the  secondary 
evidence  was  objected  to,  on  the  ground  of  the  want  of  stamp ;  but  was 
admitted,  subject  to  the  defendant's  objection,  with  leave  for  him  to 
move  for  a  nonsuit. 

It  was  also  proved  that  such  document  was  in  the  usual  form,  and 
was  signed  by  the  plaintiff;  but  that  a  blank  was  left  for  the  name  of 
the  intended  transferree,  and  that  such  blank  had  not  been  filled  up, 
nor  had  the  defendant,  or  any  other  person,  signed  an  acceptance  of 
the  said  shares,  or  taken  the  said  document  to  the  purser  or  secretary 
of  the  said  mines  to  have  himself  registered  as  the  owner  of  the  said 
♦fif^Ol  ^^^^^^  >  ^^^^>  ^^  ^^^  defendant  *had  filled  up  the  said  blanks,  by 
-^  inserting  his  own  name  as  transferree  of  the  said  shares,  and  had 
signed  his  acceptance  thereof,  and  had  produced  the  said  document  to 
the  said  secretary  of  the  said  mine,  he  would  have  been  registered  as 
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the  owner  of  the  said  shares  in  the  stead  and  place  of  the  plaintiff,  whc 
would  thereupon  have  been  discharged  from  liability  for  calls  subse- 
quently made  upon  the  said  shares ;  but  that  the  plaintiff  remained 
registered  as  such  owner,  and  was  in  consequence  obliged  to  pay  calls 
subsequently  made  upon  the  said  shares,  amounting  to  875^. 

On  behalf  of  the  defendant,  it  was  then  objected,  that  there  was  no 
proof  of  any  agreement  in  writing  for  the  sale  or  promise  to  transfer 
the  shares  in  question,  as  the  paper  marked  C.  produced  in  evidence 
did  not  contain  all  the  terms  alleged  to  constitute  the  contract ;  and 
that  such  an  agreement  was  required,  as  being  a  transfer  of  an  interest 
in  land.  Also,  that  no  transfer  of  the  shares  as  alleged. in  the  declara- 
tion was  shown,  but  only  a  request  to  enter  a  transfer ;  and  that,  if 
such  request  amounted  to  a  transfer,  it  required  a  stamp.    . 

The  above  objections  were  in  addition  to  the  ground  on  which  the 
judge  nonsuited  the  plaintiff,  as  hereinafter  mentioned :  and  leave  was 
given  to  the  defendant  to  move  for  a  nonsuit  on  such  objections,  if  the 
plaintiff  should  obtain  a  verdict. 

In  order  to  avoid  the  possible  necessity  of  another  trial,  it  was  agreed 
that  the  jury  should  assess  the  damages  conditionally. 

The  jury  found  that  the  document  above  set  forth,  requesting  the 
secretary  of  the  mine  to  enter  a  transfer  of  the  said  500  shares,  had 
been  delivered  by  the  plaintiff  to  the  defendant,  and  that  it  was  in  the 
form  above  set  forth ;  and  they  assessed  the  damages  sustained  by  the 
plaintiff  at  375?. 

*The  learned  judge,  however,  nonsuited  the  plaintiff,  upon  the  r^Qc-i 
authority  of  the  case  of  Humble  v.  Langston,  7  M.  &  W.  517  ;t  ^ 
but.  gave  him  leave  to  move  to  enter  a  verdict  for  him,  if  the  court  should 
be  of  opinion,  that,  under  the  circumstances  of  the  case,  he  was  entitled 
to  recover. 

A  rule  was  accordingly  obtained,  on  the  ground,  that,  upon  the  facts 
proved  at  the  trial,  it  was  the  defendant's  duty  to  procure  himself  to  be 
registered  as  owner  of  the  said  shares,  within  a  reasonable  time,  or  to 
indemnify  the  plaintiff  against  the  calls  which  he  had  been  compelled  to 
pay  by  reason  of  such  non-registration  by  the  defendant ;  and  by  such 
rule  it  was  ordered,  that,  at  the  time  of  showing  cause,  the  defendant 
should  be  at  liberty,  if  necessary,  to  argue  that  the  nonsuit  ought  to  be 
retained,  or  that  a  new  trial  should  be  had,  on  the  aforesaid  grounds  of 
objection  taken  on  behalf  of  the  defendant,  and  on  the  ground  that  the 
verdict  was  against  evidence  in  certain  respects. 

Cause  was  shown  against  the  rule  in  Michaelmas  Term,  1865 ;  and 
the  Court  of  Common  Pleas  discharged  it  on  the  29th  of  January,  1856, 
on  the  same  ground  on  which  the  judge  nonsuited  the  plaintiff  at  the 
trial ;  no  judgment  having  been  given  on  the  other  grounds  hereinbefore 
mentioned:  see  Walker  v.  Bartlett,  17  C.  B.  446  (E.  C.  L.  R.  vol.  84). 

Notice  of  appeal  against  the  decision  of  that  court  in  discharging  the 
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said  rale,  was  duly,  given  by  the  plaintiff  according  to  the  17  &  18  Vict. 

c  125,  8.  34. 

*8'i21       McLcnamara^  for  the  plaintiff  in  error.(a) — It  is  ^submitted, 

^  that,  nnder  the  circnmstances  stated  in  the  case,  there  was  a 
legal  doty  on  the  defendant  to  indemnify  the  plaintiff  against  future  calls 
in  respect  of  the  shares  in  question,  as  alleged  in  the  first  count,  a  breach 
of  which  afforded  the  plaintiff  a  good  ground  of  action.  The  judgment 
of  the  court  below,— 17  C.  B.  446  (E.  C.  L.  R.  vol.  84),— proceeded 
entirely  upon  the  authority  of  Humble  v.  Langston,  7  M.  &  W.  617,t  2 
Railway  Gases,  583.  The  only  count  in  Humble  v.  Langston,  was,  for  not 
indemnifying  the  plaintiff  against  calls :  there  was  none,  as  here,  charg- 
ing the  defendant  with  a  breach  of  duty  in  not  causing  the  trwsfer  to  be 
registered.  A  blank  transfer  was  sent,  and  by  the  169th  section  of  the 
special  act  (Bristol  and  Exeter  Railway  Act,  6  W.  4,  c.  zxxvL)  the  trans- 
fer was  required  to  be  by  deed :  see  Hibblewhite  v.  M'Morine,  6  M.  i  W. 
200.  t  Here,  no  deed  is  required ;  the  transfer  is  made  upon  a  mere  request 
^^-o-i  *addre8sed  to  the  purser,  and  assented  to  by  the  proposed  trans- 

-*  ferree.  The  pUintiff  in  that  case,  as  the  court  in  giving  judgment 
observe,  ^^  did  not  pursue  the  course  which,  according  to  law,  he  ought 
to  have  done."  Here,  however,  the  vendor  did  all  he  was  bound  to  do, 
to  vest  the  shares  in  the  vendee.  [Bramwell,  B. — There  is  a  little 
inconsistency  in  the  judgment :  the  court  say  in  one  part  of  it  that  the 
defendant  never  got  the  shares;  and  afterwards,  that  he  had  parted 
with  them.]  Even  if  that  case  can  be  upheld,  it  clearly  is  no  authority 
for  the  judgment  in  this  case,  inasmuch  as  there  the  transfer  was  required 
to  be  by  deed,  and  the  transfer  sent  was  void  by  reason  of  the  blank  left 
therein  for  the  name  of  the  transferree,  and  it  appeared  that  the  calls 
were  not  made  until  after  the  defendant  had  parted  with  the  shares : 
whereas,  here,  no  deed  was  required,  and  the  defendant  still  held  the 
shares.  Again,  the  judgment  in  Humble  v,  Langston  admits,  that,  if 
the  plaintiff  had  done  all  that  was  incumbent  on  him  to  do,  he  ^*  would 

(a)  The  points  marked  for  argument  on  the  part  of  the  plaintiff  In  error,  were,— 

"  1.  That,  under  the  circumstances  stated  in  the  case,  it  was  the  duty  of  the  defendant  to 
indemnify  the  plaintiff  against  future  calls  in  respect  of  the  600  shares,  as  in  the  first  ooont  of 
the  declaration  alleged ;  and  that  a  hreach  of  such  duty  is  ground  for  an  action  at  law : 

"  2.  That,  under  the  circumstances  stated  in  the  case,  it  was  the  du^  of  the  defendant  to  eaaso 
the  said  shares  to  be  registered  in  his  name  as  owner  thereof,  as  in  the  third  count  of  the  declaim- 
tion  alleged ;  and  that  a  breach  of  such  duty  is  ground  for  an  action  at  law : 

"3.  That  the  blanks  in  the  said  request  to  Uransfer  the  shares  were  immatefial,  as  tke 
defendant  could  himself  have  filled  them  up,  and  thereupon  have  been  registered  as  tiio  owwa 
of  the  said  shares : 

"4.  That  the  present  case  is  distinguishable  from  that  of  Humble  v.  Langston,  7  M.  & 
W.  617:  • 

"  6.  That  the  said  ease  of  Humble  v.  Langston  was  erroneously  decided,  and  ought  to  bo 
overruled : 

**  6.  That  the  said  shares  are  not  an  interest  in  land,  within  the  meaning  of  the  atatnte  of 
frauds,  29  Car.  2,  c.  3,  s.  4. 

**  7.  That  the  said  transfer  or  request  to  transfer  the  said  shares  did  not  require  a  stamp: 

"  8.  That  there  is  no  rariance  between  the  said  declaration  and  the  evidenoe  giren  on  behftlf 
of  the  plaintiff;  and,  if  there  is  a  yariance,  it  may  be  amended." 
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have  been  no  longer  liable  to  any  call ;"  and  that,  "  if  the  defendant 
had  refused  to  perform  his  part,  he  would  have  subjected  himself  to  an 
action  for  the  non-performance  of  that  which  he  omitted  to  do ;  and  if, 
in  consequence  of  the  defendant's  breach  of  his  contract,  the  plaintiif 
had  been  obliged  to  pay  future  calls,  he  might  have  recovered  their 
amount  by  way  of  special  damage  for  the  defendant's  breach  of  con- 
tract."    Here  the  plaintiff  ha%  done  all  that  was  incumbent  on  him  to 
do :  he  had  paid  all  calls  due  from  him  in  respect  of  the  shares ;  and,  a 
request  to  the  purser  to  transfer  being  equivalent  to  an  actual  transfer, 
the  defendant  might  by  going  to  him  have  procured  himself  to  be  duly 
registered, — the  blank  being  immaterial :  Schultz  v.  Astley,  2  N.  C.  544 
(E.  C.  L.  R.  vol.  29),  2  Scott,  815  (E.  C.  L.  R.  vol.  30),  and  the  instances 
referred  to  in  the  argument  in  Hibblewhite  v.  M'Morine,  6  M.  &  W.  207. f 
[Crompton,  J. — The  delivery  of  the  transfer  to  *the  buyer  with  r^icQc  j^ 
a  blank  in  it,  was  an  authority  to  him  to  fill  it  up  with  the  name  ^ 
of  any  person  he  pleased  as  transferree.     It  was  not  intended  that  the 
property  should  be  separated  from  the  burthen.     Martin,  B. — Your 
strong  argument  is,  that  the  liability  arises  from  the  sale.]     Exactly  so. 
He  who  takes  the  benefit  must  also  bear  the  burthens  that  are  incident 
to  it.     In  Burnett  v.  Lynch,  5  B.  &  C.  589  (E.  C.  L.  R.  vol.  11),  8  D.  & 
R.  368  (E.  C.  L.  R.  vol.  16),  the  lessee,  by  deed-poll,  assigned  his  interest 
in  the.  demised  premises  to  A.,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants  contained  in  the  lease :  A.  took  pos- 
session, and  occupied  the  premises  under  the  assignment,  and,  before 
the  expiration  of  the  term,  assigned  to  a  third  person :  the  lessor  sued 
the  lessee  for  breaches  of  covenant  committed  during  the  time  that  A. 
continued  assignee  of  the  premises,  and  recovered  damages  against  the 
lessee  :  and  it  was  held,  that  the  lessee  might  maintain  an  action  upon 
the  case  founded  in  tort  against  A.  for  having  neglected  to  perform  the 
covenants  during  the  time  he  continued  assignee,  whereby  the  lessee 
sustained  damage.     That  case  has  repeatedly  been  recognised ;  and  by 
this  court  in  Wolveridge  v.  Steward,  1  C.  &  M.  644,  8  M.  &  Scott,  561 
(E.  0.  L.  R.  vol.  30).     The  liability  of  the  defendant  in  this  case  rests 
upon  the  same  principle  which  renders  the  holder  of  a  bill  of  lading 
chargeable  with  freight ;  for,  as  is  said  in  Abbott  on  Shipping,  8th  edit, 
p.  42,  ^^  if  a  person  accept  anything  which  he  knows  to  be  subject  to  a 
duty  or  charge,  it  is  rational  to  conclude  that  he  means  to  take  the  duty  or 
charge  upon  himself;  and  the  law  may  very  well  imply  a  promise  to  per- 
form what  he  has  so  taken  upon  himself," — a  dictum  which  lis  adopted  by 
Bosanquet,  J.,  in  Lucas  v.  Nockells,  1  Clarke  &  Fin.  457.    The  judgment 
of  the  Court  of  Queen's  Bench  in  Sayles  v.  Blane,  14  Q.  B.  205  (E.  C.  L. 
R.  vol.  68),  assumes  that  it  was  the  duty  of  the  transferree  to  cause  the 
transfer  to  be  registered.    *' The  plaintiff,"  says  Coleridge,  J.,  "being  the 
♦registered  owner,  was  called  upon  to  transfer  to  the  defendant,  rjitocr 
and  did  so  by  a  deed  regularly  executed. '   It  was  then  the  dtity  ^ 
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of  the  defendant  to  have  promired  that  deed  to  be  registeredy  which  ap- 
pears as  well  by  the  custom  and  usual  course  of  dealing,  as  by  the  de- 
cision of  Vice-Chancel  lor  Knight  Bruce,  in  Wynne  v.  Price,  3  De  G.  k 
S.  810."  The  same  rule  prevails  in  equity.  Thus,,  in  Shaw  ©.  Fisher, 
2  De  G.  &  S.  11,  a  vendor  by  public  auction  of  shares  in  a  railway 
company  incorporated  by  act  of  parliament,  at  the  request  of  the  par- 
chnser  (who  had  paid  his  purchase-money),  executed  a  transfer  to  a  third 
party,  wKo  did  not  accept  the  transfer  or  register  himself  as  a  share- 
holder :  and,  upon  a  bill  filed  by  the  vendor  against  the  purchaser  for  a 
specific  performance,  the  court  directed  the  usual  reference  as  to  title. 
"  It  is  difficult,"  said  Vice- Chancellor  Knight  Bruce,  "  to  assert  that  the 
defendant  is  to  have  no  title,  even  to  property  of  this  kind ;  and  it 
would  probably  be  too  much  to  say  that  the  title  has  been  accepted.  I 
think  it  very  likely,  that,  in  the  result,  the  jiefendant  will  find  himself 
fixed  with  the  liability  to  take  the  shares.  This,  however,  is  of  course 
conjecture  only;  and  the  defendant  is  entitled  to  have  the  details  of  a 
chancery  suit  gone  through."  The  case  came  afterwards  before  Vice- 
Chancellor  Stuart  on  further  directions, — see  1  Jurist,  N.  S.  971, — when 
that  learned  judge  said :  "  The  nature  of  the  property  gave  to  the  vendor 
the  right  of  compelling  Fisher,  the  purchaser,  between  whom  and  the 
plaintiff,  the  vendor,  a  privity  of  contract  subsisted,  to  accept  a  transfer 
such  as  would  have  made  Fisher  relieve  the  plaintiff  from  all  liabilities 
arising  from  the  change  in  the  ownership  of  the  property.  That  right 
is  the  right  asserted  now  by  the  plaintiff;  because,  although  the  suit  is 
a  suit  for  specific  performance,  the  whole  substance  and  object  of  the 
suit  are,  that  there  should  be  asserted  by  a  decree  of  this  court  that 
*ft^fi1  right  *on  behalf  of  the  plaintiff  which  should  make  Fisher  assume 
-^  the  duty  of  relieving  the  plaintiff  from  all  responsibility  in  respect 
of  the  shares."  And  the  decree  of  Vice-Chancellor  Stuart  was  affirmed, 
on  appeal,  by  the  Lord  Chancellor :  see  5  De  G.,  M'N.,  k  G.  596.  The 
next  case  in  equity  was  Wynne  v.  Price,  8  De  G.  &;  S.  310.  There,  a 
shareholder  in  an  incorporated  railway  company  instructed  a  stock- 
broker to  sell  his  shares.  The  broker  agreed  with  a  jobber  for  the  sale 
of  them ;  but  the  name  of  the  purchaser  was  not  mentioned.  The  jobber 
had  been  instructed  to  purchase  by  B.  (another  broker),  who,  as  the 
jobber  knew,  was  not  purchasing  on  his  own  behalf.  B.  afterwards  re* 
quested  time  for  completion,  his  principal  not  being  ready ;  and  the 
jobber  granted  the  time,  on  B.  giving  his  own  name  as  that  of  the  prin- 
cipal. A  deed  of  assignment  was  prepared  from  the  vendor  to  B.,  who 
paid  the  price  to  the  vendor,  and  took  the  deed  of  assignment  executed 
by  the  vendor.  Upon  a  bill  filed  by  the  vendor,  it  was  held,  that  B. 
was  bound  to  execute  the  assignment,  to  procure  himself  to  be  registered, 
and  to  pay  the  calls  made  since  the  execution  of  the  assignment  by  the 
vendor,  and  to. indemnify  the  vendor  against  future  calls:  and  a  decree 
was  made  to  that  effect.     In  giving  judgment,  the  Vice-Chancellor 
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(Kniglit  Bruce)  says, — "  The  facts  of  this  case  effectually  preclude  the 
defendant  from  denying  privity  between  him  and  the  plaintiff.  The  de- 
fence is  without  apology  or  excuse.  The  defendant  must  pay  the  calls 
that  have  been  made  since  the  sale.  He  must  indemnify  the  plaintiff 
against  all  future  calls  in  respect  of  the  shares^  and  must  take  proper 
measures  to  procure  himself  to  be  registered.  The  manner  of  expressing 
this  decree  may,  require  consideration.  As  to  its  substance  there  is  no 
difficulty.  There  must  be  a  reference  to  the  master,  if  necessary,  to  in- 
quire what  calls  have  been  made,  when  they  were  made,  and  *what  r^oc-r 
is  due  in  respect  of  them.  The  defendant  must  execute  the  ^ 
transfer  deed,  and  deliver  it  to  the  secretary,  in  conformity  with  the  act  of 
parliament ;  and  the  plaintiff  must  authorize  the  trustees  of  the  company 
to  deliver  the  certificates  to  the  defendant,  who  must  pay  the  costs  of 
the  suit."  Humble  v.  Langston,  it  is  true,  does  not  appear  to  have 
been  referred  to  there :  but  Shaw  v.  Fisher,  2  De  G.  &  S.  11,  was  cited, 
and  Humble  v,  Langston  was  cited  in  Shaw  v.  Fisher ;  and  thus  Humble 
r.  Langston  may  be  said  to  have  been  before  the  court  in  Wynne  v. 
Price.  [Crompton,  J. — I  must  confess  I  do  not  see  why  there  should 
be  a  different  rule  at  law  and  in  equity.] 

John  Ghray^  for  the  defendant  in  error. (r/) — Humble  v.  Langston  was 
rightly  decided,  and  disposes  of  this  case.  There  is  no  implied  promise 
on  the  part  of  the  defendant  either  to  cause  the  shares  in  question  to  be 
registered  in  his  name,  or  to  pay  calls.  The  plaintiff  is  still  the  owner 
of  the  shares,  and  the  only  person  who  *  would  have  a  legal  right  r^Q^-o 
to 'receive  the  profits:  and,  whatever  right  the  plaintiff  would  '- 
have  to  the  protection  afforded  by  a  court  of  equity,  he  has  clearly  no 
remedy  in  a  court  of  law,  unless  by  an  action  for  not  accepting  the 
shares.  [Wightman,  J. — The  defendant  has  got  all  that  the  plaintiff 
could  give  him,  and  may  complete  his  title  at  any  moment.  Martin, 
B. — Suppose  a  man,  having  a  lease,  subject  to  the  payment  of  certain 
rent,  contracts  to  sell  it,  and  the  purchaser  improperly  refuses  to  accept 
an  assignment,  and  the  vendor  is  compelled  to  pay  subsequently  accruing 
rent, — could  he  not  .recover  that  from  the  purchaser?]  Clearly  not  in 
this  form  of  action.  [Martin,  B. — The  real  obligation  upon  the  de- 
fendant is,  to  relieve  the  plaintiff  from  liability  in  respect  of  the  shares, 
by  getting  his  own  name  or  that  of  a  transferree  inserted  in  the  cost- 

(a)  The  points  marked  for  orgumont  on  the  part  of  the  defendant  in  error,  were, — 

'*  I.  That  there  was  no  contract  by  or  legal  duty  on  the  defendant  to  indemnify  the  plaintiff 

ftg^inst  the  calls,  or  to  register  himself  as  the  holder  of  the  shares : 

"  2.  That  the  sale  or  promise  to  transfer  the  shares,  should  have  been  by  a  written  agreement,^ 

as  having  relation  to  a  transfer  of  an  interest  in  land  ;  and  that  the  paper  marked  C.  was  not 

sufficient,  as  it  did  not  contain  all  the  alleged  terms  of  the  contract : 

"  3.  That  no  transfer  of  the  shares  is  shown,  bat  only  a  request  to  enter  a  transfer : 

*M.  That,  if  it  amounts  to  a  transfer,  it  required  a  stamp,  by  virtue  of  the  statute  55  G.  3, 

c.  1S4 : 

"  5.  That,  as  the  rule  below  was  granted  (amongst  others)  on  the  ground  that  the  verdict  was 

against  evidence, — which  ground  was  not  discussed  nor  decided  on  in  the  court  below, — the  court 

of  appeal  cannot  in  any  event  give  an  absolute  judgment  in  favour  of  the  plaintiffs." 
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book  as  the  owner.]  The  true  position  of  the  parties  is  that  of  trustee 
and  cestui  que  trust.  The  plaintiif  clearly  has  no  cause  of  action  against 
the  defendant  for  not  registering.  It  is  not  more  the  purchaser's  duty 
to  register  the  transfer,  than  it  is  that  of  the  vendor.  The  authority  to 
the  purser  to  register  must  be  signed  by  the  plaintiff.  [Bramwell, 
B. — The  question  is,  does  the  contract  of  sale  involve  any  legal  duty  <m 
the  purchaser  to  do  any  more  than  pay  the  price  ?J  It  may  be  that 
there  is  a  duty  enforceable  in  equity.  [Crompton,  J. — How  can  a 
court  of  equity  enforce  it,  unless  there  is  a  contract  ?  Courts  of  equity 
do  by  a  bill  for  a  specific  performance  what  courts  of  law  do  by  an  action 
for  damages.]  If  the  document  delivered  by  the  plaintiff  to  the  defend- 
ant operated  as  a  transfer,  it  was  inadmissible  for  want  of  a  30s.  stamp : 
55  6.  3,  c.  184,  Sched.  Part  I.,  Transfer.  [Maenamara  referred  to 
Toll  «.  Lee,  4  Exch.  230.t]  Then,  this  is  a  contract  for  an  interest  in 
land :  Watson  v.  Spratley,  10.  Exch.  222.t  [Martin,  B.,  referred  to 
*«^*QT  Sp^^'^^^g  ^-  Parker,  9  Beavan,  460,  where  shares  in  a  *gas-light 
-'•and  in  a  dock  company,  which  possessed  real  estates  for  the 
purposes  of  their  undertakings,  were  held  not  within  the  statute  of 
mortmain.(a)]  The  owner  of  shares  is  tenant  in  common  w^ith  his  co- 
owners.  [Martin,  B. — Tenant  in  common  of  what  ?]  Of  a  share  in 
the  mine.  [Martin,  B. — What  is  a  mine  ?  There  might  be  something 
in  the  objection  if  you  could  show  a  tenancy  in  common  in  the  ore, 
minerals,  earth,  &c.  It  does  not  appear  here  that  the  shareholders  have 
more  than  an  interest  in  the  profits  derived  from  the  working  of  the 
mine.  Bramwell,  B. — The  mine  may  be  worked  under  a  mere  license. 
Crompton,  J.,  referred  to  Humble  v.  Mitchell,  11  Ad.  &  E.  205  (E.  C. 
L.  R.  vol.  39),  3  P.  &  D.  141,  where  it  was  held,  as  was  subsequently 
held  in  Watson  v.  Spratley,  that  shares  in  a  joint  stock  banking  or 
mining  company  are  not  ''goods,  wares,  or  merchandises,"  within  s.  17 
of  the  29  Car.  2,  c.  3.]  The  statement  upon  this  record  is  descriptive 
of  an  interest  in  land,  and  of  nothing  else. 

Wightman,  J. — It  appears  from  the  whole  case  to  have  been  the  in- 
tention of  the  parties  that  no  name  should  be  .introduced  into  the  trans- 
fer, but  that  it  should  be  left  open  for  the  defendant  at  his  option  to 
register  the  transfer  in  his  own  name  or  in  that  of  any  one  to  whom  be 
might  sell  the  shares.  It  may  perhaps  be  worth  the  plaintiff's  while  to 
consider  whether  he  will  not  ask  leave  to  amend,  by  stating  the  promise 
to  be  that  the  defendant  would  cause  the  shares  ''  to  be  registered  in 
his  the  defendant's  name,  or  in  that  of  some  *  other  person  to  hs 
named  by  him^  as  the  owner  thereof.*' 

Macnamara  proposed  to  amend,  as  suggested. 

Chray  objected  that  the  court  of  error  had  no  power  to  amend  the 
record. 

(a)  See  Powell  v.  Jessup,  ante,  p.  33ft,  where  it  was  held,  that  ihares  in  a  mine  worked  ea 
the  cost-book  principle  do  not  constitute  an  **  interest  in  land,"  within  the  4th  section  of  the 
statute  of  fraads,  in  the  absence  of  evidence  that  the  shareholders  take  a  direct  interest  in  the 
freehold. 
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WiaHTMAN,  J. — Clearly  we  have  power  to  amend. 

Crompton,  J. — I  think  it  is  not  competent  to  Mr.  Gray  to  object  to 
an  amendment  which  would  have  been  made  at  the  trial. 

Cur,  adv.  vult. 

WiGHTMAN,  J.,  now  delivered  the  judgment  of  the  court. 

This  was  an  appeal  from  the  judgment  of  the  Court  of  Common  Pleas 
upon  a  rule  to  set  aside  a  nonsuit,  on  the  ground  that,  upon  the  facts 
proved  at  the  trial,  it  was  the  duty  of  the  defendant  to  have  caused 
himself  to  be  registered  as  owner  of  the  shares  in  the  mine,  or  to  indem- 
nify the  plaintiff  against  the  calls  which  he  had  been  compelled  to  pay. 

The  plaintiff  was  the  owner  of  five  hundred  shares  in  a  mine  worked 
by  a  company  on  what  is  called  the  cost-book  principle,  according  to 
certain  regulations  which  subjected  the  person  registered  as  the  owner 
of  the  shares  in  the  cost-book  to  the  payment  of  calls  in  respect  of 
such  shares,  as  long  as  he  continued  registered  in  the  book  as  the 
owner. 

The  plaintiff,  in  pursuance  of  an  agreement  between  him  and  the  de- 
fendant, sold  his  shares  to  the  latter,  and  delivered  to  him  a  document 
addressed  to  the  secretary  of  the  mine,  by  which  the  plaintiff  requested 
him  to  *enter  a  transfer  of  the  shares,  and  all  profit  arising  t^kq/^i 
therefrom,  out  of  his  name  into  that  of  the  transferree,  subject  '- 
to  the  rules  under  which  the  plaintiff  held  them,  but  leaving  a  blank  for* 
the  name  of  the  transferree,  to  be  filled  up  by  the  holder  of  the  docu- 
ment, which  also  contained  at  the  foot  an  agreement  to  take  and  accept 
the  shares  subject  to  the  rules,  with  the  name  of  the  party  agreeing  also 
left  in  blank. 

The  leaving  the  blanks  for  the  name  of  the  transferree  was  for  the 
benefit  and  convenience  of  the  defendant,  who  might  insert  his  own 
name  or  that  of  any  other  person  to  whom  he  might  sell  the  shares ; 
and  the  secretary  of  the  company  would,  upon  the  production  of  the 
document,  have  registered  the  shares  in  the  name  of  the  person  named 
in  it,  instead  of  the  plaintiff.  , 

The  plaintiff,  by  the  delivery  of  that  document  to  the  defendant,  had 
done  all  that  it  was  incumbent  upon  him  to  do,  or  that  he  could  do,  to 
pass  the  property  in  the  shares  to  the  defendant,  who  upon  the  receipt 
of  it  became  potentially  the  owner  of  the  shares,  and  might  have  made 
his  title  perfect  at  any  time. 

The  defendant,  however,  did  not  cause  the  shares  to  be  registered  in 
his  name:  and  the  plaintiff  was,  in  consequence  of  his  name  being  con- 
tinued on  the  register,  obliged  to  pay  some  subsequent  calls :  and  the 
question  before  us  was,  whether  the  defendant  was  under  the  circum- 
stances of  the  case  bound  to  cause  the  shares  to  be  registered  in  his 
own  name,  or,  if  he  did  not,  whether  there  was  an  implied  contract  of 
indemnity  by  him  to  the  plaintiff. 

With  respect  to  the  first  point,  we  think  that  there  was  no  obligation 
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on  the  part  of  the  defendant  to  cause  the  shares  to  be  registered  in  hia 
name  as  owner.  The  form  of  the  document,  in  which  the  name  of  the 
*8621  P^^P^®^^  transferree  was  in  blank,  shows  that  it  was  *perfectly 
•^  understood  between  the  parties  to  the  contract  that  the  defend- 
ant should  not  be  bound,  unless  he  liked  it,  to  register  the  shares  in  his 
own  name,  but  that  he  might  transfer  to  some  other  person  the  same 
right  that  he  had :  and  the  second  point  then  arises,  whether,  if  the 
defendant  does  not  choose  to  avail  himself  of  that  power,  which  for  his 
benefit  and  convenience  is  made  optional  with  him,  and  not  with  the 
plaintiiT,  there  is  not  an  implied  contract  on  his  part  to  indemnify  the 
plaintiff  against  the  consequences  of  his  (the  defendant's)  suffering  the 
plaintiff's  name  to  be  continued  on  the  register,  after  he  has  done  all 
that  the  nature  of  the  contract  between  him  and  the  defendant,  and  of 
the  property  which  was  the  subject  of  it,  would  require  him  to  do,  to 
convey  a  perfect  title  to  the  defendant.  \ 

The  case  of  Wynne  v.  Price,  3  De  Gex  &  Smale,  310,  shows,  that, 
in  equity,  the  plaintiff  would  be  entitled,  under  the  circumstances  of  the 
present  case,  to  be  indemnified:  but  it  was  contended  for  the  defendant 
that,  however  the  case  might  be  in  equity,  there  was  no  contract  for 
indemnity  to  be  implied  by  law ;  and  the  case  of  Humble  v,  Langston, 
7  M.  &^W.  517, t  was  relied  upon  as  a  direct  authority  against  the  plain- 
'tiff  upon  this  point :  and  the  Court  of  Common  Pleas,  in  the  judgment 
appealed  against,  considered  that  it  was  bound  by  that  decision,  though 
it  was  intimated  that,  but  for  that  express  decision,  their  own  judgment 
might  have  been  different. 

It  must  be  admitted  that,  in  principle,  no  substantial  distinction  can 
be  taken  between  that  case  and  the  present,  except  this,  that,  in  Hum- 
ble V.  Langston,  the  plaintiff  claimed  to  be  indemnified  by  the  defendant 
against  all  future  calls,  even  though  made  after  the  defendant  had  him- 
self transferred  the  shares  to  other  persons :  and  the  Court  of  Exche- 
^o/.q-i  /qner,  at  the  end  of  the  *judgment,  observes  that,  if  there  were 
-'  any  analogy  in  principle  between  the  case  of  Burnett  r.  Lynch 
and  that  before  the  court,  the  defendant's  implied  promise  would  only 
be  to  indemnify  against  such  calls  as  should  be  made  whilst  he  was  bene- 
ficially interested ;  whereas  the  plaintiff  Humble  claimed  an  indemnity 
against  calls  made  after  the  defendant  had  parted  with  his  interest. 
This,. no  doubt,  is  a  very  important  distinction:  and,  though  the  Court 
of  Exchequer  expresses  an  opinion  thatthere  was  no  contract  of  indem- 
nity at  all,  it  adverts  to  the  difference  between  a  claim  to  indemnify 
during  the  time  the  defendant  is  beneficially  interested,  atid  a  claim  to 
be  indemnified  after  he  has  ceased  to  be  interested.    The  circamstanoes 
of  the  present  case  are  therefore  distinguishable  from  those  in  Humble 
V,  Langston ;  and  it  consequently  is  not  so  direct  an  authority  against 
the  plaintiff's  claim  in  the  present  case,  as  at  first  sight  it  might  appear 
to  be. 


18  COMMON  BENCH.    (9  J.  SCOTT.)  863 

It  seems  to  us  that  the  circumstances  of  this  case  bring  it  directly 
within  the  principle  upon  which  Burnett  v.  Lynch,  5  B.  &  C.  589  (E.  C. 
L.  R.  vol.  11),  8  D.  &  R.  368  (E.  C.  L.  R.  vol.  16),  was  decided.  In 
the  present  case  the  defendant  entered  into  no  express  agreement  to  pay 
calls  or  to  indemnify :  but  he  accepted  the  only  transfer  the  plaintiff 
could  give,  and  which  invested  him  with  full  power  to  become  the 
registered  owner  of  the  shares  whenever  he  pleased.  That  transfer 
expressed  that  the  transferree  took  them  subject  to  the  same  rules  as 
those  under  which  the  plaintiff  held  them,  one  of  which  was,  that  the 
registered  owner  should  pay  the  calls.  It  could  hardly  have  been  the 
intention  of  the  parties,  that,  if  the  defendant  for  his  own  benefit  omitted 
to  make  a  perfect  transfer  by  registration  in  the  company's  books,  the 
plaintiff  should  still  continue  to  pay  the  calls ;  and,  if  that  was  not  their 
intention,  was  it  not  understood  between  them  that  the  defendant 
^should  save  the  plaintiff  harmless  from  any  calls  made  during  r^^cinA 
the  time  when  he  was  virtually  owner  of  the  shares  ?  In  Burnett  ^ 
V.  Lynch,  a  lease  had  been  granted  to  Burnett,  in  which  he  covenanted 
to  pay  the  rent,  and  repair  the  premises:  his  executors  assigned  the 
lease  to  Lynch,  subject  to  the  performance  of  the  covenants,  but  without 
any  express  covenant  or  contract  by  him  that  he  would  pay  the  rent  or 
perform  the  covenants :  the  executors  were  called  upon  by  the  landlord, 
and  obliged  to  pay  damages  for  not  repairing  according  to  the  covenant 
during  the  time  Lynch  was  assignee :  the  executors  brought  an  action 
on  the  case  against  Lynch,  founded  on  a  breach  of  duty  in  not  repairing. 
In  giving  judgment  for  the  plaintiffs,  Abbott,  C.  J.,  says, — "  It  is  true 
the  defendant  entered  into  no  express  covenant  or  contract  that  he 
would  pay  the  rent  or  perform  the  covenants :  but  he  accepted  the  assign- 
ment subject  to  the  performance  of  the  covenants :  and  we  are  to  con- 
sider whether  any  action  will  lie  against  him.  If  we  should  hold  that 
no  action  will  lie  against  him,  this  consequence  will  follow,  that  a  man 
having  taken  an  estate  from  another,  subject  to  the  payment  of  rent  and 
performance  of  covenants,  and  having  thereby  induced  an  understanding 
in  that  other  that  he  would  pay  the  ren^  and  perform  the  covenants,  will 
be  allowed  to  cast  that  burthen  upon  the  other  person.  Reason  and 
common  sense  show  that  that  never  could  be  intended."  He  then  goes 
on  to  say,  that,  though  an  action  on  the  case  would  lie,  there  might  also 
be  an  action  of  assumpsit  on  an  implied  promise. 

With  the  distinction  of  circumstances  to  which  we  have  already  adverted 
between  this  case  and  that  of  Humble  v.  Langston,  we  think  that  the 
principle  upon  which  the  case  of  Burnett  v.  Lynch  was  decided  is 
directly  applicable  to  the  present  case,  and  that  the  '^'plaintiff  is  rn^ooc 
entitled  to  make  the  rule  absolute  to  set  aside  the  nonsuit,  and  ^ 
«nter  a  verdict  upon  the  first  count  of  the  declaration  and  so  much  of 
the  pleas  as  may  be  applicable  to  that  count. 

Judgment  accordingly. 
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The  rule  was  drawn  in  the  following  form : — 

'^  In  the  Exchequer  Chamber^ 
"  Trinity  Term,  in  the  19th  year  of  the  reign  of  Victoria. 
*'  On  an  appeal  from  the  decision  of  the  Court  of  Common  Pleas,  in  a 
cause  of 

"  Walker,  Plaintiff, 
"  Bartlett,  Defendant, 
^^  Upon  reading  the  case  stated  between  the  said  parties  for  the  deci- 
sion of  this  court,  and  on  hearing  counsel  for  the  appellant  (the  said 
plaintiff)  and  for  the  respondent  (the  said  defendant),  it  is  ordered  that 
the  nonsuit  entered  on  the  trial  of  the  said  cause,  at  the  first  sitting  in 
Trinity  Term,  1855,  holden  at  the  Guildhall  in  and  for  the  city  of  Lon- 
don, be  set  aside,  and  that,  instead  thereof,  a  verdict  be  entered  for  the 
plaintiff  on  the  first  count  of  the  declaration  in  the  Baid  cause,  and  also 
as  to  so  much  of  the  defendant's  pleas  as  are  applicable  thereto ;  and  for 
the  defendant  on  the  other  counts  of  the  said  declaration." 


^ggg^  *HANS  GETHER  (Plaintiff  below),  Appellant ;  MARK  CAP. 
■^  PER  (Defendant  below).  Respondent.     June  14. 

By  a  chnrter-party  for  a  Yoyage  from  Sundsirall  (a  port  in  the  Baltic)  to  Southampton,  it  «•• 
stipulated  that  the  owner  should  receive  "  the  highest  freight  which  he  could  prove  [or  '  prore 
by  evidence']  to  have  been  paid  for  ships  on  the  same  voyage  or  passage  by  wat«r  when  the 
vessel  passed  Elsinore  inwards,  but  not  less  than  90 «.  per  St  Petersbnrgh  standard  hundred: — 
— Held,>— aflSrming  the  judgment  of  the  Court  of  Common  Pleas, — that  the  owner  eonld  not 
entitle  himself  to  a  higher  rate  of  freight  than  the  90*.,  by  proving  that  other  vetsela  bad  been 
chartered  at  such  higher  rate  for. a  voyage  to  London.;  that  not  being,  within  the  lair  intend- 
ment of  the  oharter-party,  the  mjm  voyage. 

The  following  case  was  stated,  pursuant  to  the  Common  Law  Proce- 
dure Act,  1854  (17  &  18  Vict.  c.  125),  for  the  decision  of  the  Exche- 
quer Chamber,  by  way  of  appeal  from  a  judgment  of  the  Court  of  Com- 
mon Pleas : — 

The  declaration  stated,  that,  on  the  25th  of  June,  1858,  by  a  certain 
charter-party  then  made  between  the  plaintiff  and  certain  persons  therein 
described  as  Messrs.  Hoare,  Buxton  &  Co.,  of  London,  it  was  agreed, 
that,  immediately  after  having  performed  the  voyage  from  Gafle  to  Hon- 
fleur,  the  plaintiff  should  proceed  from  thence  to  Sundswall,  and  there 
on  account  of  the  charterers  should  take  on  board  a  cargo  of  wood,  with 
the  necessary  deck-load  and  stowage,  as  much  as  the  vessel  could  con- 
veniently carry,  and  should  then  without  delay  proceed  to  Southampton, 
where  the  cargo  was  to  be  discharged  according  to  the  bill  of  lading,  and 
the  voyage  was  to  conclude :  And  it  was  further  agreed,  that,  upon 
delivering  the  same  at  the  said  place  of  discharge,  the  plaintiff  was  to 
receive  the  highest  freight  which  he  could  prove  to  have  been  paid  far 
ships  on  the  same  passage  by  water,  when  the  said  vessel  passed  Hhuutrs 
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inwardsy  but  not  less  than  908.  British  sterling  per  St.  Petersburgh 
standard  hundred^  computed  at  165  British  cubic  feet  for  planks,  bat- 
tens, and  boards,  and  160  cubic  feet  for  timber,  and  full  freight  for  the 
deck-load  and  for  short  lengths  for  stowage,  all  with  5  per  cent,  hat- 
money  ;  which  freight  was  to  be  paid  to  the  plaintiff  after  a  right 
delivery  of  the  cargo,  half  jn  cash,  and  half  in  four  months  bills  on  Lon- 
don to  be  approved  of  by  him :  And  it  was  further  agreed  that  the 
necessary  moneys  for  *8hip's  disbursements  at  the  place  of  lading  r:|cQ^»T 
might  be  received  from  the  shipper  against  insurance  and  in  *- 
reduction  of  freight ;  and  that  the  cargo  was  to  be  delivered  free  to  and 
from  the  ship's  side  at  all  places,  and,  should  lighters  be  required,  they 
should  be  for  account  of  the  freighter ;  and  that  the  freighter  was  to 
clear  the  cargo  in  all  ports  and  rivers :  Averment,  that  the  said  freight- 
ers assigned  to  the  defendant,  and  the  defendant  then  became  and  was 
the  assignee  of  the  said  cargo,  and  entitled  to  receive  the  same ;  and 
that  thereupon,  in  consideration  of  the  premises,  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  would  deliver  unto  the  defendant,  as 
such  assignee,  the  said  cargo  according  to  the  said  charter-party,  the 
defendant  then  promised  the  plaintiff  to  perform  and  fulfil  all  things  in 
the  said  charter-party  contained  on  behalf  of  the  freighters  to  be  per- 
formed :  That  all  times  had  elapsed  and  all  things  had  been  done  by 
the  plaintiff  necessary  to  entitle  him  to  the  fulfilment  of  the  said  promise 
on  the  part  of  the  defendant,  and  to  payment  according  to  the  terms  of 
the  said  charter-party :  That  he,  the  plaintiff,  was  able  to  prove,  and  that 
the  fact  was,  that  the  highest  freight  paid  for  ships  on  the  same  passage  by 
water  at  the  time  the  said  vessel  passed  Ehinore  inwards,  was,  to  wit, 
7Z.  Is.  6d.  per  St.  Petersburgh  standard  hundred, — of  which  the  defend- 
ant always  had  notice ;  and  that,  by  reason  of  the  premises,  a  large  sum, 
to  wit,  the  sum  of  800^.,  became  due  and  payable  to  the  plaintiff  for  the 
freight  of  the  said  vessel,  and  for  per-centage  thereon,  and  for  port  dues 
and  otherwise  according  to  the  terms  of  the  said  charter-party ;  and  that, 
although  a  certain  sum,  to  wit,  the  sum  of  465Z.  12^.  lid.,  had  been 
paid  in  part  liquidation  of  the  said  larger  sum,  yet  the  defendant  had 
not  paid  the  residue,  being  the  balance  of  the  said  freight  beyond  the 
said  90«.  per  St.  Petersburgh  standard  hundred,  computed  as  aforesaid, 
with  5  per  *cent.  hat-money  thereon,  according  to  the  terms  of  r:|cQ/iQ 
the  said  charter-party,  and  had  wholly  refused  either  to  give  such  *■ 
bills  as  in  the  said  charter-party  was  mentioned,  or  to  pay  in  cash  the 
said  freight  and  charges,  or  any  part  thereof. 

There  was  also  a  common  count  for  freight,  for  money  paid,  and  for 
money  found  due  upon  an  account  stated. 

The  defendant  pleaded  to  the  first  count, — first,  that  it  was  not 
agreed  by  the  said  charter-party  as  alleged, — secondly,  that  the  plain- 
tiff was  not  able  to  prove,  nor  was  it  the  fact,  that  the  highest  freight 
paid  for  ships  on  the  same  passage  by  water  at  the  time  the  said  vessel 
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passed  Elsinore  inwards  exceeded  such  90«.  with  sach  5  per  cent  hat- 
money.     Issue  thereon. 

At  the  trial  before  Jeryis,  C.  J.,  at  the  sittings  in  London  after 
Michaelmas  Term,  1854,  a  verdict  was  directed  to  be  found  for  the 
plaintiff,  for  307Z.,  with  leave  reserved  to  the  defendant  to  move  to  enter 
a  verdict  in  his  favour,  or  for  a  nonsuit.  A  rule  nisi  for  that  purpose 
was  obtained,  which  was  afterwards,  on  the  26th  of  January,  1855,  made 
absolute  for  entering  a  nonsuit :  and  it  was  against  that  decision  that 
the  plaintiff  appealed. 

The  examination  of  the  plaintiff,  taken  before  one  of  the  masters,  was 
read.     It  was  in  substance  as  follows : — > 

"  I  am  the  plaintiff.  I  live  in  Lnurvig,  in  Norway.  I  am  captain  of 
the  vessel  the  Romeriget,  and  have  been  so  for  fifteen  or  sixteen  years. 
I  am  also  part-owner.  The  paper  produced,  marked  A.,  is  the  charter- 
party  on  which  the  action  is  brought.  I  passed  JEhinore  inwards  an  the 
25th  of  September^  1863,  and  I  received  the  certificate  marked  B.  from 
the  authorities  there.  Before  I  passed  Elsinore  inwards,  I  wrote  to  Mr. 
Northcote,  in  London,  a  ship-broker.  I  arrived  at  Southampton  on  the 
11th  of  December.  A  little  before  Christmas  I  had  delivered  all  mv 
cargo  at  Southampton.  I  brought  my  cargo  from  Sundswall.  I  received 
*RfiQ1  ''^®  pi  per  marked  C.  *before  I  arrived  at  Southampton.  I  think 
-*  it  was  on  the  12th  of  December  I  first  saw  Mr.  Capper  at  his 
house  at  Southampton.  I  went  to  ask  if  it  was  he  who  was  to  get  my 
cargo.  Before  that,  his  clerk  had  been  on  board.  Mr.  Capper  replied 
that  it  was  he  who  was  to  have  the  cargo.  Mr.  Vanderburgh,  the 
Swedish  consul's  clerk,  was  witli  me.  We  then  spoke  about  the  freight. 
I  told  him  I  should  have  the  highest  freight  I  could  prove  was  paid.  He 
said  he  did  not  know  he  should  pay  more  than  90«.,  as  he  had  bought 
the  cargo  for  that  freight,  and  had  not  seen  the  charter-party.  I  then 
showed  him  the  charter-party.-  He  looked  at  it.  He  asked  me  if  it  was 
so  when  it  was  made.  I  said,  *  Do  you  think  I  have  altered  it  ?'  He 
said,  '  I  did  not  know  there  was  more  than  908.  to  be  paid.'  Soon  after 
this,  I  went  up  to  London,  and  went  to  Hoare,  Buxton  &  Co.  I  showed 
them  the  charter-party  and  the  document  C.(a)  Hqare,  Buxton  k  Co. 
gave  me  a  letter  which  I  delivered  to  Mr.  Capper  after  Mr.  Vanderburgh 
or  his  clerk  had  taken  a  copy.  [This  letter,  dated  the  14th  of  Decem- 
ber, 1853,  signed  Hoare,  Buxton  &  Co.,  was  called  for  and  produced 
by  the  defendants,  marked  D.,  Mr.  Raymond  objecting  to  its  being  read 
or  used.]  When  I  got  back  to  Southampton,  I  saw  Mr.  Capper.  I 
think  I  said,  *  I  suppose  now,  after  the  delivery  of  the  letter,  you  will 
pay  me  the  freight  mentioned  in  Hoare,  Buxton  &  Co.'s  letter.'  Mr. 
Capper  said  he  would  not  pay  more  than  908.  He  had  nothing  to  do  with 
any  other  ports  than  Southampton.    I  said  I  thought  I  should  have  the 

(a)  Mr.  Raymond^  for  the  defendant,  objected  to  aU  qaostions  u  to  whmt  puMd  betwMB 
the  witnesB  and  Hoare,  Buxton  &  Co. 
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highest  freight  I  could  prove  was  paid.  I  thought  I  should  at  least 
have  IL  Mr.  Capper  again  said  he  would  not  pay  more  than  90«. 
When  I  returned  from  London,  I  believe  some  of  the  deck-cargo  had 
been  discharged.  On  *the  17th  of  December,  I  met  Mr.  Capper  r^or-/) 
in  the  street.  I  told  him  I  should  stop  delivering  the  cargo  on  ^ 
account  of  the  freight.  He  took  me  to  Mr.  Driver's ;  and  he  then  gave 
me  the  note  marked  E.  After  receiving  that  note,  I  discharged  the 
cargo.  When  the  cargo  was  discharged,  I  saw  Mr.  Capper  about  settling 
the  freight.  Mr.  Vanderburgh's  clerk  was  with  me.  I  then  gave  him 
an  account  of  the  freight.  [This  was  called  for,  and  not  produced ;  the 
witness  had  no  copy  of  it.]  On  this  occasion,  I  showed  him  the  paper 
marked  C.  I  think  I  had  shown  him  that  paper  before.  Mr.  Capper 
then  offered  me  half  money  and  half  bills  for  the  freight  at  the  rate  of 
90«.,  and  asked  me  to  sign  a  receipt  in  full.  I  would  not  take  it.  The 
same  day  I  went  up  to  London.  I  consulted  Mr.  Northcote ;  and  he 
gave  me  a  paper  marked  F.  I  then  returned  to  Southampton,  and  went 
to  Mr.  Capper's  a  few  days  afterwards,  with  Mr.  Vanderburgh  and  Mr. 
Heather.  One  of  us  then  delivered  to  him  an  account  of  freight  marked 
G.,  and  also  showed  him  the  paper  marked  P.  He  returned  to  us  the 
paper  marked  6.,  and  said  he  would  not  pay  more  than  90s.  Vander- 
burgh asked  him  why.  He  said  he  had  nothing  to  do  with  any  other 
place  than  Southampton.  Mr.  Capper  said  he  would  not  pay  any  more, 
and  we  came  away." 

[It  was  agreed  that  the  quantities  of  timber  delivered,  and  the  pay- 
ments made  in  the  paper  marked  G.,  were  correct ;  the  only  dispute 
being,  whether  the  freight  was  to  be  charged  90s,  or  more.] 

On  cross-examination,  the  plaintiff"  said: — '*I  passed  Elsinore  out- 
wards some  time  in  November.  I  do  not  recollect  the  day.  I  cannot 
recollect  when  I  first  showed  Mr.  Capper  the  paper  marked  C,  nor 
whether  I  was  alone  or  with  any  other  person." 

The  documents  referred  to  in  the  plaintifi^s  examination  marked  C,  D., 
E.,  F.,  G.,  were  severally  read  at  the  trial ;  and  th6  following  are  copies 
of  them.     The  *defendant's  counsel  objected  to  the  reading  of  rn^Qtr-t 
the  document  marked  D.,  on  the  ground  that  it  was  not  admis-  ^ 
Bible  against  the  defendant. 

C. 

"  I  hereby  certify  that  I  have  chartered  ships,  within  the  last  few 
days,  from  Sundswall,  Swartwich,  Hernosland,  Gelfe,  Soderhamn, 
Hudikswale,  &c.,  to  London,  at  the  rates  of  61.  12^.  6d.  and  61.  15«., 
and  51.  per  cent.,  per  Petersburgh  Standard,  with  full  freight  for  deck 
and  stowage;  and  that  the  rates  from  the  same  ports  to  places  in  the 
English  Channel  are  78.  6d.  extra  to  places  east  of  and  to  Southampton, 
and  10«.  west  of  that  port. 

"  London,  "  Charles  Northootb." 

"  15th  September,  1853. 
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D. 
^^  London,  14th  December,  1853. 

*'  Mark  Capper,  Esq.,  Southampton. 

"  Dear  Sir, — We  have  just  had  a  call  from  the  captain  of  the  Rome- 
riget,  who  has  presented  documents  proving  that,  under  the  clause  in 
his  charter-party  referred  to  in  our  letter  by  last  night's  post,  he  is 
entitled  to  a  freight  for  the  cargo  now  discharging,  of  7Z.  per  St.  Peters- 
burgh  standard,  and  5  per  cent.,  which  you  will  therefore  have  to  pay. 
The  captain  states  that  you  refuse  to  pay  this  freight,  or  to  receive  the 
cargo  under  such  terms :  and,  although  we  presume  our  letter  of  yester- 
day would  remove  all  diflSculties  in  this  respect,  we  think  it  right  to 
mention,  that,  in  case  the  ship  should  run  on  demurrage  in  consequence 
of  the  proceedings  you  are  taking,  we  cannot  under  any  circumstances 
acknowledge  any  liability  on  our  part  to  pay  or  defray  such  demurrage. 

"  HoARB,  Buxton  k  Co." 

E. 

^^  Southampton,  17th  December,  1853. 
"  Captain  Gether,     "  Romeriget." 

*A791       '^  ^  ^^S^g^  ^^  P^7  7^^  B^^^  freight  as  you  can  legally  "^demand 
■*  by  your  charter-party  and  bill  of  lading,  on  the  delivery  of  your 
cargo.  "Mark  Cappbr*" 

F. 

"  My  opinion  with  reference  to  the  charter-party  per  Romerigety  and 
which  is  borne  out  by  the  settlement  of  freights  in  London  on  similar 
charters,  is  as  follows : — 

"  The  literal  translation  of  the  clause  in  the  charter-party  referring 
to  rate  of  freight,  is, — *  The  freight  the  captain  can  show  is  the  highest 
paid  for  the  same  seas  or  water  when  the  ship  passes  in  Elsinore,  but 
not  less  than  90«.  British  sterling,'  &c. 

"  The  ship  passed  Elsinore  upwards  the  25th  September.  Now,  on 
the  21st  July,  I  chartered  the  Patriot,  Alsar,  from  Sundswall  to  Ports- 
mouth at  5L  per  same  standard.  On  the  80th  July,  I  chartered  the 
Wider,  Hoistendable,  Luba  to  Southampton  or  Portsmouth,  at  6^.  Sab* 
sequently  to  this,  I  effected  no  charters  to  the  Channel :  but  it  was  per* 
fectly  understood  by  all  merchants  in  the  timber  trade,  that  the  freights 
to  and  above  Southampton  are  at  the  rate  of  5s.  to  Is.  6d.,  and  this 
year  even  10^.,  per  Petersburgh  standard,  in  addition  to  the  freight  to 
London. 

''  On  the  6th  September,  I  chartered  the  Sylphide,  Sunne,  Sundswall 
to  London,  at  6Z.  12«.  6d. ;  on  the  7th,  Howard,  Nelson,  Gelfe  to  Lon- 
don, 6Z.  12s.  6(2. ;  on  the  8th,  Christian  Agathon,  Liebe,  Soderhamne  to 
London,  6Z.  12s.  Qd. ;  on  the  15th,  Fortuna,  Hooland,  Axmar,  Gelfe  to 
London,  72. ;  on  the  16th,  Ivendie  Brodie,  Torkelson,  Jettendal  to  Lon- 
don, 11. ;  on  the  19th,  Navigator,  Ulleness,  Jettendal  to  London.  7L 
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V 

The  Romeriget,  is,  therefore,  clearly  entitled  to  at  least  71,  per  Peters- 
burgh  standard.  .  ^<  Charles  Northgote. 
"  London,  24  December,  1853." 

*G.  '  [*878 

"Freight-note. 
"  Mark  Capper^  Esq.,  merchant,  Southampton,  the  holder  of  the  bill 
of  lading  endorsed  by  Messrs.  Hoare,  Buxton  k  Co. 

''  Dr.  to  Captain  Hans  Gether  and  owners  of  the  barque  Romeriget 
@  Sundswall. 
"  1853. 

"  Dec.  23.  1388  pieces  of  9  inch  3  Do.,  15278  running 
feet,  or  2864J  cubic  feet,  48  pieces  7  inch 
2^  Do.  battens,  Qiaking  731  running  feet, 
or  88f  cubic  feet,  in  whole  2953  J  cubic  feet, 
at  165  cubic  feet,  making  17 let  ^^^'  Stand- 
ard, at  7Z.  7«.  6(2.  per  standard  .  •  131  19  9 
551  pieces  timber,  79  j|§  Pet.  Standard,  at 
7Z.  7ii.  6(2.  per  standard    ....     589    5    8 


721  6  0 

"  Five  per  cent,  thereon   .         .         .         .    •  36  1  2 

"  Dover  Dues 1  8  4 J 

"  Ramsgate  dues 2  2  7 


"By  cash  at  Sundswall,  including  assur> 
ance  •  .  •  .  •  67  3  5 
"  By  cash  at  Southampton     .     100     0     0 


760  17    IJ 


167    8    5 
.£593  13    8^ 

*"I  hereby  declare  that  the  above  is  a  true  and  correct  rn^arrA 
account,  and  in  accordance  with  freight  for  the  same  traject  over  *■ 
the  same  waters  at  the  same  period,  as  conditioned  for  and  set  forth  in 
the  charter-party.  "  Hans  Gether.'* 

Charles  James  Northcote,  a  ship-broker,  and  freight-agent  for  the 
Romeriget,  produced  a  paper  purporting  to  be  a  translation  of  the 
charter-party  in  question,  and  proved  that  he  was  acquainted  with  the 
Norwegian  language ;  that  the  translation  was  not  made  by  himself,  but 
was  correct,  except  in  respect  of  the  word  "farvand  ;"(a)  that  such  word 
was  a  Norwegian  word,  and  meant,  in  the  singular,  "  to  a  particular  port 
or  ports,"  with  reference  to  chartering  vessels,  and  in  this  case  referred 

(a)  Which  waa  rendered  "pMsage  by  lea." 
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to  a  district  of  water  ^  that  it  was  used  here  in  the  singular,  and  meant 
"  to  any  port  within  a  certain  district ;"  that  it  was  often  used  in  Nor- 
wegian charter-parties,  and  in  mercantile  usage  was  well  understood ; 
that  it  meant  *'  district,"  *'  any  port  within  a  certain  district."  Being 
asked  what  it  meant  standing  by  itself,  he  said  that  he  translated  it 
"seas  or  waters," — "any  port  in  certain  waters;"  that  he  gave  to  the 
plaintiff  the  certificate  marked  C,  and  that  the  statements  therein  were 
true. 

The  witness  produced  and  proved  the  following  charters  effected  by 
him  at  the  respective  dates  thereof : — 

Sylphide,  6th  September,  1853,  from  London  to  Sundswall,  and  back 
to  London. 

Howard,  7th  September,  1853,  from  London  to  Gefle. 

Christian,  Agathon,  8th  September,  1853,  from  Hull  to  Soderhamn, 
and  back  to  London. 

Fortuna,  15th  September,  1853,  from  London  to  Axmar. 
♦RT'il      *Ivendie  Brodie,  16th  September,  1863,  from  Hull  to  Jetten- 
^  dal,  and  back  to  London. 

Navigation,  19th  September,  1853,  from  Bristol  to  Jettendal,  and 
back  to  London. 

On  cross-examination,  this  witness  ^tated  that  none  of  the  freights 
mentioned  in  the  above  charter-parties  had  been  paid  on  the  25th  of 
September^  1853,  when  the  Romeriget  passed  Elsinore  inwards;  they 
were  paid  afterwards :  that  the  clause  in  this  charter-party  stipulating 
for  the  highest  freight  is  common  in  Norwegian  charter-parties,  but  that 
charters  are  not  so  made  in  London ;  and  that  he  had  often,  and  for 
many  years,  settled  freigl/ts  upon  it, — many  in  a  year :  that  he  had  had 
nothing  to  do  with  settling  freights  for  the  last  four  or  five  years,  but 
had  attended  to  charter-parties:  that  the  literal  translation  of  the 
phrase  in  question  in  this  charter-party,  is,  "  the  freight  the  captain  can 
show  is  the  highest  paid  for  the  same  seas  or  waters  when  the  ship 
passes  Elsinore,  but  not  less  than  90«. :"  that  the  word  "  farvand" 
means  "seas  or  waters :"  that  it  does  not  mean  "voyage,"  either  in  the 
singular  or  plural :  that  he  had  settled  a  great  many  charters, — one 
settled  with  Hoare  &  Co.,  at  the  same  time,  with  the  same  words,  on  a 
voyage  to  London ;  and  this  was  settled  on  the  current  rate  of  freight  to 
London ;  and  another  at  the  same  time  to  London,  settled  at  the  same 
rate :  that  he  had  never  settled  the  freight  for  a  voyage  to  Southampton 
at  the  same  rate  as  a  voyage  to  London^  never  having  had  any  business 
at  Southampton :  that  the  rate  of  freight  to  Southampton  is  different 
from  that  to  London,  Hull,  and  Liverpool :  that  it  is  different  also  to 
Newcastle :  that,  to  Hull,  it  is  generally  the  same  as  to  London,  but  not 
always,  and  sometimes  rather  less:  that  it  is  different  to  Liverpool, 
which  is  nearly  twice  the  voyage  to  London :  that  the  difference  is  not 
according  to  the  caprice  of  the  parties :  that  the  freight  to  .Southampton 
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*is  always  higher  than,  but  regulated  by,  the  rate  to  London :  ruco'^ci 
that  it  is  usually  5s,  higher,  but  at  the  end  of  1853  he  thought  it  ^ 
vas  7«.  6d.  higher. 

Upon  the  following  question  being  put  to  him, — "  There  is  no  ascer- 
tained rule,  like  the  Baltic  rates  ?"  his  answer  was :  "  No :  it  has  nothing 
'to  do  with  the  Baltic  rates." 

He  also  stated,  that  the  exact  proportion  is  not  a  matter  of  certainty  ; 
but  that  there  is  usually  an  increase  upon  the  difference,  when  the  Lon- 
don rates  are  increased ;  that,  to  Southampton,  it  was  sometimes  78.  6c7., 
sometimes  6«.,  sometimes  bs.  more  than  London;  and  that,  to  a  port 
further  than  London,  they  generally  require  a  higher  freight. 

The  following  is  a  copy  of  the  translation  of  the  charter-party  referred 
to  by  the  last  witness : — 

'*  Charter-party  or  contract  of  freightment  concluded  by  Jorgen 
Wright  in  Langesund,  between  Messrs.  Hoare,  Buxton,  k  Co.,  in  Lon- 
don, on  the  one  part,  and  Captain  H.  Gether,  of  Laurvig,  on  the  other 
part: 

'*  1.  I,  H.  Gether,  charter  out  to  Messrs.  Hoare,  Buxton  &  Co.,  the 
ship  under  my  command  called  Romeriget,  of  the  burthen  of  106  com- 
mercial lasts,  which  is  to  be  staunch,  strong,  and  good,  well  provided 
with  good  anchors,  cables,  sails,  and  other  ship  appurtenances,  well 
manned,  and  in  all  respects  in  a  perfect  condition  to  carry  merchandise 
across  the  sea. 

"  2.  I  engage  to  proceed,  after  having  completed  the  voyage,  {a)  from 
Gefle  to  Honfleur,  direct  from  thence  to  Sundswall,  where  I  for  account 
of  the  charterer  will  take  on  board  a  cargo  of  wood,  with  the  requisite 
deck-load  and  stowage,  as  much  as  the  ship  can  conveniently  stow  and 
carry,  with  which  I  will  without  delay  sail  off  to  Southampton,  where  my 
true  place  of  discharge  shall  be,  *the  cargo  be  unloaded  accord-  ri^onn 
ing  to  the  bills  of  lading,  and  the  voyage  teraiinate.  *■ 

"  3.  Whereas,  Hoare,  Buxton  &  Co.  engage  to  cause  to  be  delivered 
to  the  master,  H.  Gether,  by  Mr.  N.  Astrom,  a  cargo  as  above  men- 
tioned in  the  said  ship ;  and,  when  he  has  truly  and  rightly  delivered 
up  the  same  at  the  before-mentioned  place  of  discharge,  then  to  pay  or 
cause  to  be  paid  in  freight,  that  freight  which  the  captain  can  substan- 
tiate by  proof  to  have  been  highest  paid  on  the  same  passage  by  water 
when  the  ship  passes  Elsinore  inwards^  but  not  below  90«.  British 
sterling  per  St.  Petersburgh  standard  hundred,  computed  at  165  English 
cubic  feet  of  deals,  battens,  and  boards,  and  150  cubic  feet  of  timber, 
with  full  freight  for  the  deck-load  and  for  short  lengths  for  stowage,(6) 

(rt)  Thi8  word  in  the  original  was  "rei?e." 

(6)  The  passage  in  the  original  was  as  fullow9: 

**  3.  Hoorimod  Hoare,  Buxton  <fc  Cu.  forbinde  sig  tib  at  lade  lerero  skipper,  H.  Gether,  vcd 
Herr  N.  Astrom  ed  ludning  som  ovenineldt,  i  bemeldte  skib  og  naar  hau  samme  paa  bemeldte 
lussesfed  trolig  og  rigtrg  har  aQGveret  da  at  betnle  aller  lade  bctalo  i  fragt  den  fragt  cupitainen 
berisH^en  ran  godtgrure  herhorest  betalt  paa  samme  farrand  naar  skibet  indpnsnerer  Helsin' 
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all  with  5  per  cent,  hat-money ;  which  freight  is  to  be  paid  to  the  cap- 
tain after  right  delivery  of  the  cargo,  one-half  in  cash,  and  one-half  In  a 
four  months  bill  on  London,  to  the  captain's  satisfaction.  The  neces- 
sary money  for  the  ship's  expenses  at  the  place  of  loading  may  be 
obtained  from  the  shipper  against  insurance,  and  as  advance  on  the 
freight.  As  commission  for  chartering  is  to  be  paid  by  the  ship  for 
acconnts  of  Mr.  Jorgen  Wright,  of  Langesund,  1 J  per  cent,  of  the  gross 
*ft781  fr®5gl^*  *^d  hat-money  to  *Mr.  Alexander  Gnlstad  in  Elsinore, 
-*  when  the  ship  passes  outward.  It  shall  be  permitted  for  the 
owners,  if  desired,  to  send  another  of  their  .ships,  of  about  the  same  size, 
but  not  more  than  120  Petersburgh  standard,  which  can  be  expected  to 
arrive  to  the  same  time  as  that  named  at  the  place  of  loading,  to  carry 
over  the  cargo  of  wood  herein  referred  to. 

"  4.  For  taking  in  the  cargo  at  Sundswall  are  stipulated  eleven,  and 
for  unloading  at  Southampton  are  stipulated  nine  running  working  days, 
which  count  from  the  day  when  the  ship  is  ready  to  load  and  to  unload. 
Should  the  vessel .  be  detained  beyond  that  time,  then  is  to  be  paid  for 
every  lay  day  in  excess  4Z.  British  sterling,  together  with  the  freight,  &c- 

^^  5.  The  cargo  is  to  be  delivered  free  to  and  from  the  ship's  side  at 
all.  places ;  and,  should  lighters  or  praames  be  required,  then  shall  the 
same  be  for  account  of  the  charterer ;  whilst  the  master  shall  be  bound 
to  haul  the  ship  to  the  place  which  the  charterer  shall  cause  to  be  indi- 
cated to  him ;  but  only  where  she  can  conveniently  lie  and  float. 

'^  6.  The  charterer  clears  the  cargo,  and  the  master  the  ship,  in  all 
ports  and  rivers. 

"  7.  Should  any  average  occur  on  this  voyage,(<i)  the  same  is  to  be 
made  up  and  settled  at  the  place  of  discharge,  in  accordance  with,  the 
sea  and  average  laws  then  existing  ;  for  which,  as  well  as  for  right  pay- 
ment of  freight  and  demurrage  according  to  the  tenor  of  the  charter- 
party,  the  captain  has  to  look  to  the  cargo  and  the  receiver  of  the  same, 
and  not  to  the  shipper,  whose  responsibility  shall  cease  as  soon  as  the 
cargo  is  on  board  of  the  ship. 

"  That  the  charter-party  has  thus  been  by  us  concluded,  accepted,  and 
itcojq-\  made  out  in  duplicate,  stnd  which  shall  be  *inviolably  kept  by  both 
■^  parties  and  on  both  sides,  is  hereby  confirmed  by  the  signatures 
at  the  foot  of  both  parties,  each  of  them  retaining  a  copy  of  the  same. 
Compensation  for  damages  in  default  of  compliance,  is  reserved.  Laur- 
vig,  the  26th  of  June,  1853. 

(Signed)     "  For  Hoare,  Buxton  &  Co., 

"  Jorgen  Wright. 
"  For  the  commander  of  the  ship, 

"  P.  J.  &  P.  Berg." 

gSer,  dog  ifcke  under  90  ah.  skrirer  vite  shilling  brt  sterling  p.  St  Petb.  Stand  hand,  beregB*i 
ofter  165  engleske  cubikfod  af  planker,  battens,  and  bord,  og  150  engleske  oubikfod  af  plaakov 
battens,  and  bord,  og  150  cubfod  af  bjaeker,  samt  fuld  fragt  for  dasekslast^n  og  for  roric 
^oengder  til  staage,"  &o. 

(a)  This  word  in  the  original  was  "reise."  ■ 
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Charles  Northcote,  sen.,  also  proved,  on  behalf  of  the  plaintiif,  that 
they  generally  got  for  freight  to  Southampton  a  certain  sum  in  addition 
to  the  London  freight ;  that  if  the  London  freight  was  6Z.,  they  should 
get  6Z.  10«.  or  Ql.  7s,  6d, ;  and  that  there  was  no  fixed  or  ascertained 
proportion. 

Being  recalled,  this  witness,  in  answer  to  questions  put  to  him  by  the 
Chief  Justice,  and  the  counsel  on  both  sides,  stated  in  substance  as 
follows: — There  was  no  ascertained  difference  between  London  and 
Southampton;  sometimes  it  was  7^.  6(f.,  sometimes  6«.,  sometimes  5^. 
In  1853,  it  was  rather  more.  If  it  is  6Z.  in  London,  it  is  61.  Is.  6d.  at 
Southampton :  if  6Z.  78.  6c?.,  It  is  IL  It  is  not  ascertained  exactly : 
still,  there  is  a  proportion  of  that  sort.  In  certain  trades,  such  as  the 
Baltic  trade,  there  are  known  rates  proportioned  to  the  different  articles. 
To  a  port  further  than  London,  we  generally  require  a  larger  freight : 
the  proportion  is  matter  of  agreement  always  in  each  particular  case : 
there  is  no  certain  decided  rate  of  difference:  it  is  a  matter  of  agreement 
put  into  the  charter.  If  the  rate  of  freight  is  high  in  London,  of  course 
it  is  greater  proportionably  at  Southampton.  It  is  never  less  than  5^. 
or  Is.  6d.  above  London. 

On  behalf  of  the  defendant,  a  witness  named  Westin,  who  occasionally 
acts  as  interpreter  to  the  Admiralty,  stated  that  he  was  acquainted  with 
the  Swedish,  Danish,  *and  Norwegian  languages ;  and  that  the  r*Qo/% 
proper  translation  of  the  clause  in  question,  was — "  the  highest  ^ 
fr.eight  the  captain  can  prove  by  evidence  to  have  been  paid  for  the 
same  voyage,  when  the  ship  enters  inwards  at  Elsinore." 

On  cross-examination,  he  stated  that  the  literal  translation  of  the 
word  "farvand,"  standing  by  itself,  is,  "passage  by  sea  or  water,"  and 
that  he  meant  by  "voyage,"  "passage  by  sea;"  and  that,  in  charter- 
parties,  "farvand"  means  "voyage,  or  passage  by  water." 

Mr.  Carl  Mahen,  a  Swede,  proved  that  he  was  acquainted  with  the 
Norwegian  language,  and  that  the  word  "  farvand"  meant,  "  the  same 
way  by  water."  * 

Mr.  William  Tottie,  vice-consul  of  Sweden  and  Norway,  proved  that 
he  was  well  acquainted  with  the  Swedish,  Danish,  and  Norwegian  lan- 
guages ;  that  the  clause  in  question  meant  "  the  freight  the  captain  can 
prove  by  evidence  is  the  highest  paid  for  the  same  water,  the  same  sea, 
the  same  navigation ;"  that  the  word  "  farvand"  is  compounded  of  "  fare," 
a  verb,  signifying  "to  travel,"  and  "vand,"  meaning  "by  water;"  that 
"farvanda"  meant  literally  "navigation"  or  "sea,"  "passage  by  sea;" 
that,  in  English,  he  should  say  "  similar  voyage ;"  and  that  that  was  its 
meaning  in  the  charter-party. 

Upon  this  evidence,  the  Lord  Chief  Justice  directed  a  verdict  for  the 
plaintiff  for  the  amount  claimed,  viz.,  adding  7«.  6d.  per  St.  Petersburgh 
standard  hundred  to  the  highest  freight  proved  to  have  been  chartered 
for  a  voyage  to  London ;  reserving  leave  to  the  defendant  to  apply  to 
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enter  a  verdict  or  a  nonsuit,  or  to  reduce  the  verdict  by  2*.  6d.  per  ton : 
it  being  agreed  that  the  court  should  have  power  to  draw  inferences  of 
fact,  and  to  amend  the  pleadings,  if  necessary. 

The  defendant  accordingly,  in  Hilary  term,  1855,  obtained  a  rule  nisi 
to  enter  a  verdict  for  him,  or  to  reduce  the  verdict  to  such  a  sum  as  the 
*«8n  ^^^^^  should  direct;  or  *for  a  new  trial  on  the  grounds, — first, 
-^  of  a  variance  in  omitting  from  the  declaration  the  words  "  by 
evidence," — secondly,  that  the  plaintiff  was  not  entitled  to  the  London 
rate  of  freight,  or  any  sum  calculated  with  reference  thereto,  and  that 
to  London  was  not  the  same  voyage  as  to  Southampton. 

That  rule  was  afterwards  made  absolute /or  entering  a  nan^uit^  npon 
the  ground  that  the  event  upon  which  the  plaintiff  was  to  be  entitled  to 
more  than  the  minimum  freight,  was  clearly  expressed  in  the  charter- 
party,  and  that  the  plaintiff  had  not  proved  that  such  event  had  occurred; 
that  a  voyage  to  London,  Hull,  or  other  places,  was  not  the  same  as  a 
voyage  to  Southampton  within  the  terms  of  the  charter-party ;  that,  no 
other  vessel  having  been  chartered  at  or  received  a  higher  freight  than 
90«.  for  a  voyage  to  Southampton,  the  plaintiff  was  not  entitled  to  any 
further  sum;  and  that  the  plaintiff  was  not  entitled  to  the  highest 
freight  to  London,  or  any  sum  calculated  with  reference  thereto. 

The  case  came  on  for  argument  before  Alderson,  B.,  Coleridge,  J., 
Wightman,  J.,  Erie,  J.,  Crompton,  J.,  and  Martin,  B. 

BoviUy  for  the  defendant,  took  a  preliminary  objection,  viz.  that  this 
was  not  a  case  in  which  an  appeal  would  lie,  the  34th  section  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c.  125),  providing, 
that,  "  in  all  cases  of  rules  to  enter  a  verdict  or  nonsuit  upon  a  point 
reserved  at  the  trial,  if  the  rule  to  show  cause  be  refused,  or  granted 
and  then  discharged  or  made  absolute,  the  party  decided  against  may 
appeal,"  and  he  the  plaintiff  having  been  allowed,  by  way  of  indulgence, 
to  have  a  nonsuit  entered  (which  the  rule  did  not  ask),  in  order  that  he 
*««9l  ^'S^^  8^  down  to  trial  again ;  and  *the  case,  consequently,  being 
-*  neither  within  the  letter  nor  within  the  spirit  of  the  enactment. 

T^e  Court,  without  expressing  any  very  decided  opinion,  gave  no 
effect  to  this  objection. 

Lush  (with  whom  was  Quain),  for  the  plaintiff  in  error. — The  decision 
of  the  court  below  is  erroneous.  [Alderson,  B. — Are  we  to  determine 
which  is  the  correct  translation  of  the  Norwegian  word  "farvand?" 
To  entitle  the  plaintiff  to  claim  a  higher  freight  than  90«.,  he  must  show 
that  somebody  has  paid  or  contracted  to  pay  a  higher  freight  on  the 
same  "  passage  by  water,"  when  the  vessel  passed  Elsinore  inwards. 
What  is  the  meaning  of  passage  by  water?]  The  same  district  of 
waters,  as  rendered  by  Mr.  Northcote, — a  voyage  from  any  channel 
port  in  England  to  any  port  in  the  Gulf  of  Bothnia.  The  court  must 
interpret  the  charter-party  according  to  the  evidence  of  the  meaning  of 
its  words.     [Bramwell,  B. — The  meaning  of  a  foreign  word  is  esscn- 
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tiall  J  a  question  of  facL  *  Can  you  have  an  appeal  upon  a  question  of 
fact?  AlliSRSON,  B. — The  event  has  not  happened  on  which  the  higher 
freight  was  to  be  payable.]  The  Court  of  Common  Pleas  construed  the 
charter-party  to  mean  the  %ame  voyage.  They  held  that  "■  farvand" 
meant  a  voyage  from  a  given  port  to  a  given  port,  and  that,  as  there 
was  no  evidence  that  any  other  ship  had  made  the  voyage  from  Sunds- 
wall  to  Southampton,  the  plaintiff  had  failed  to  make  out  his  case. 
[Alderson,  B. — I  think  the  Court  of  Common  Pleas  decided  rightly, 
and  that  we  must  affirm  their  judgment.]  The  evidence  showed  that 
the  word  "  farvand"  is  a  word  well  known  and  in  common  use  in  Nor- 
wegian charter-parties.  The  intention  of  the  parties  is  manifest.  Not 
knowing  precisely  how  freights  rule  from  Sundsw&ll  and  its  neighbouring 
ports,  the  owner  stipulates  that  he  shall  *have  the  highest  rate  r^ono 
of  freight  which  any  ship  making  the  same  or  a  similar  voyage  *- 
obtains  at  or  about  the  time  this  contract  was  to  take  effect,  not  neces- 
sarily confining  it  to  a  voyage  from  the  same  identical  port  of  loading 
to  the  same  identical  port  of  discharge.  The  evidence  on  both  sides 
shows  that  "  farvand**  is  a  word  of  wider  signification  and  import  than 
the  court  below  assume.  [Martin,  B. — The  "  same  passage  by  water** 
must  mean  a  voyage  from  Sundswall  to  Southampton.  Alderson,  B. 
— Unless  that  is  the  meaning,  which  is  to  be  the  voyage  by  which  the 
rate  of  freight  is  to  be  regulated  ?]  •  The  court  must  put  a  reasonable 
construction  upon  a  mercantile  contract.  [Martin,  B. — We  cannot 
apply  mercantile  usage  to  the  construction  of  a  declaration.]  Adopting 
the  argument  of  the  defendant*s  counsel,  Cresswell,  J.,  says  that  the 
word  "  voyage**  occurs  three  times  in  this  charter-party,  and  that  it 

•  must  necessarily  mean  the  same  in  each  case :  and  be  goes  on  to  say, 
that,  "  to  entitle  him  to  a  higher  rate  of  freight  for  the  voyage  in  ques- 
tion than  90».,  the  plaintiff  was  bound  to  show  that  some  one  had  paid, 
or  contracted  to  pay,  such  higher  freight  for  ships  on  the  same  voyage 
when  this  vessel  passed  Elsinore.  The  defendant  here  has  contracted 
to  pay  a  certain  sum,  to  be  increased  in  a  given  event,  which  is  precisely 
and  intelligibly  described:  and,  as  that  event  has  not  happened,  we 
cannot  depart  from  the  plain  meaning  of  the  words  used,  and  take  upon 
ourselves  to  calculate  the  value  of  a  voyage  from  Sundswall  to  South- 
ampton, by  reference  to  the  amount  of  freight  proved  to  have  been  paid 
upon  voyages  to  some  other  part.    Adhering  to  the  words  of  the  charter- 

'  party,  we  must  hold  that  the  parties  have  not  provided  for  the  event 
which  has  happened.  There  was  no  other  ship  on  the  same  voyage 
when  this  ship  passed  Elsinore.**  This  evidently  proceeds  upon  a 
fallacy;  for,  on  two  of  the  occasions  on  which  the  word  "voyage** 
appears  in  *the  translation  of  the  charter-party,  viz.  in  the  second  r^ooj^ 
.and  seventh  paragraphs,  its  representative  in  the  original  is  the  ^ 
word  "  reisc,"  which  has  a  less  wide  signification  than  the  word  "far- 
vand;** meaning  a  specific  voyage  from  a  given  port  to  a  given  port. 

VOL.  XVIII.— ii7 
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[Alderson,  B. — It  is  for  the  plaintiff  to  make  out  that  he  is  entitled 
under  this  charter-party  to  a  higher  freight  than  90«.  per  St.  Peters- 
burgh  standard  hundred.  I  see  nothing  here  to  show  that  he  is  entitled 
to  more  than  90«.  It  would  require  very  strong  and  clear  proof  to  put 
upon  this  charter-party  the  construction  for  which  you  are  contending.] 
Can  the  Court  see  any  ground  for  holding  that  the  parties  intended  to 
bind  themselves  to  a  voyage  from  and  to  the  same  identical  port? 
[Aldebson,  B. — If  they  meant  anything  else,  why  did  they  not  say  so  ? 
They  might  have  said  "  from  any  port  in  the  Gulf  of  Bothnia  to  Eng- 
land.*'] It  is  impossible  to  say  there  was  not  evidence  for  the  jury. 
[Martin,  B.-^We  can  only  take  the  facts  as  they  are  found.  Alder- 
son,  B. — ^I  must  confess  I  do  not  think  this  is  a  case  for  an  appeal  at 
all.  The  85th  section  of  the  Common  Law  Procedure  Act,  1854,  17  & 
18  Vict.  c.  125,  enacts,  that,  '^  in  all  cases  of  motions  for  a  new  trial 
upon  the  ground  that  the  judge  has  not  ruled  according  to  law,  if  the 
rule  to  show  cause  be  refused,  or,  if  granted,  be  then  discharged  or 
made  absolute,  the  party  decided  against  may  appeal,  provided  any  one 
of  the  judges  dissent  from  the  rule  being  refused,  or,  when  granted, 
being  discharged  or  made  absolute,  as  the  case  may  be,  or  provided  the 
court  in  its  discretion  think  fit  that  an  appeal  should  be  allowed :  provided, 
that,  where  the  application  for  a  new  trial  is  upon  a  matter  of  discretion 
only,  as,  on  the  ground  that  the  verdict  was  against  the  weight  of  evi- 
dence or  otherwise,  no  such  appeal  shall  be  allowed."]  This  case  falls 
within  the  previous  section  (s.  84),  which  enacts,  that,  ^^in  all  cases  of 
*ft«'^1  ^^^®^  *^  enter  a  verdict  or  nonsuit  upon  a  point  *reserved  at  the 
-'  trial,  if  the  rule  to  show  cause  be  refused,  or  granted  and  then 
discharged  or  made  absolute,  the  party  decided  against  may  appeal." 
[Martin,  B. — This  was  not  a  point  ruled  at  all.  Alderson,  B. — ^Both 
sections  refer  to  a  ruling  upon  questions  of  law,  and  not  upon  questions 
of  fact.  Bramwell,  B. — The  court  do  not  say  that  there  was  no  evi- 
dence.] If  necessary,  the  court  will  now  allow  the  record  to  be  amended. 
[Alderson,  B. — To  make  or  to  refuse  an  amendment,  is  in  the  discre- 
tion of  the  court.  The  improper  exercise  of  discretion  is  not  a  ground 
of  appeal.]  The  decision  of  the  court  below  proceeds  upon  the  ground 
ithat  there  was  no  evidence  to  support  the  construction  which  the  plain- 

df[  -put  upon  the  charter-party. 
Alderson,  B. — We  are  unanimously  of  opinion  that  the  judgment 

>f  the  Court  of  Common  Pleas  ought  to  be  aflirmed. 

Judgment  affirmed,  with  costs. 
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♦MYERS  »nd  Others  v.  WILLIS.    June  13.  [*886 

Thd  register  ia  no  evidenee  of  ownerehtp,  so  as  to  fix  the  party  whose  oame  appears  thereon  for 
eontracts  entered  into  on  behalf  of  the  ship  by  the  master. 

A«  adranced  money  to  the  owner  of  a  vessel  at  sea,  receiving  from  him  by  way  of  seenrity  a  bill  of 
sale  of  the  ship,  aooompanied  by  a  letter  as  follows : — "Ton  have  this  day  (August  1st,  1861 ) 
given  me  your  aooeptanoe  for  1000/.  against  the  inward  freight  of  my  barque  the  Colt, 
which  vessel  I  am  expecting  will  load  home  from  the  Pacific ;  and  it  is  understood  she  is  tn 
be  consigned  to  you  inwards  on  arrival,  and  you  are  to  reimburse  yourself  from  her  inward 
freight  aocordingly.  Meanwhile,  as  collateral  seenrity,  I  have  executed  a  bill  of  sale  of  the 
vessel  to  you,  which  you  can  get  duly  registered ;  and,  on  the  return,  of  the  vessel  to  tbi<i 
country,  aod  the  due  repayment  to  you  of  the  above-mentioned  sum  of  1000/.,  the  vessel  i» 
to  be  again  returned  to  me."    A.  registered  the  bill  of  sale  on  the  2d  of  AuguBt»  1851 : — 

Held,  by  the  Exchequer  Chamber, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that 
the  register  was  per  se  no  evidence  of  ownership;  but  that  the  court  might  look  at  all  the 
circumstances,  to  see  whether  it  was  the  intention  of  the  parties,  at  the  time  of  giving  the 
bill  of  sale,  that  A.  should  become  the  absolute  owner  of  the  ship,  so  as  to  be  liable  for  con- 
tracts entered  into  by  the  captain  for  the  benefit  of  the  ship,  or  whether  he  wa«  to  take 
her  merely  as  security  for  his  advance. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of  Common 
Pleas  upon  a  special  case :  see  Myers  v.  Willis,  17  C.  B.  77. 

The  particulars  of  the  plaintiffs'  demand,  as  set  out  on  the  record, 
were  as  follows : — 

1852. 

Feb.  7.    To  cash  advanced  at  Yalparaiso,  per  charter-party  .        .  .    150    0    0 

Ditto  Ditto  .        .  .    462  10    0 

To  interest  from  7tfa  February,  1852,  to  date  of  payment . 

To  premium  of  insurance  on  675Z.  at  105«.  per  cent.    35    8  9 

Policy 1  15  0 


37    3    9 
March  2.  To  cash  paid  Messrs.  Joseph  Hegan  &  Co.'s  claim  for  adyances 

on  cargo  guano  per  Ferris  867  13    5 

To  interest  from  2d  March  to  date  of  payment 
1853. 
May  26.  To  cash  paid  the  difference  in  freight  between  the  charters  of 
"Celt"  and  "Ferris,"  say  10a.  per  ton  on  338  tons,  16  cwt., 
3qrR.,  81b8.  .       .     ^.        .        .        .        .        .    169    8    6 

To  interest  from  26th  May  to  date  of  payment 
Sept.  16.  To  cash  paid  the  difference  in  freight  between  the  charters 
per  "  Celt"  and  "  Aphame,"  say  45^.  per  ton  on  50  tons, 

0  cwt.,  1  qr.,  19  lbs.  113    2    3 

To  interest  diereon  until  payment  

♦The  Court  of  Common  Pleas  having  given  judgment  for  the  ri^onp, 
plaintiffs  for  the  whole  of  their  claim,  including  damages  in  respect  '- 
of  the  portion  of  the  cargo  which  was  left  at  Valparaiso,  as  stated  in 
the  case,  17  Com.  B.  85,  the  case  now  came  on  for  argument  before 
Alderson,  B.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Crompton,  J.,  and 
Martin,  B. 

Channellj  Serjt.  (with  whom  was  Tomlinson)^  for  the  plaintiffs  in  error 
(defendants  below). — The  judgment  of  the  court  below,  it  is  submitted, 
cannot  be  supported.  At  the  time  that  judgment  was  pronounced,  the 
case  of  Mitcheson  v.  Oliver,  5  Ellis  k  B.  419  (E.  C.  L.  R.  vol.  85), 
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had  not  been  reported.     It  is  not  proposed  on  the  present  occasion  to 
contest   the  principle  laid   down   by  the  Court  of  Common  Pleas  in 
Brodie  v.  Howard,  17  Com.  B.  109,  and  Hackwood  v,  Lyall,  17  Cbm. 
B.  124,  that   the  mere  fact  of  a  man's  being   registered  as  a  part- 
owner  of  a  ship,  under  an  absolute  bill  of  sale,  which  is  shown  aliunde 
to  have  been  given  only  ns  a  security  for  advances,  does  not  give  his 
co-owner,  or  the  master  (appointed  by  his  co-owner),  authority  to  pledge 
his  credit  for  repairs.     The  argument  intended  to  be  presented  to  the 
court  here  is  perfectly  consistent  with  those  decisions.     It  is  conceded 
that  ownership  is  not  the  true  test,  and  that  the  real  question  is,  whether 
there  was  any  contract  between  the  parties ;  and  that  in  the  present 
case  depends  upon  whether  or  not  the  master  of  the  Celt  was  the  agent 
of  the  defendant.     But,  though  ownership  is  not  the  test,  it  is  still  an 
element  in  the  inquiry :  and  here,  it  is  submitted,  there  is  evidence  that 
the  defendant  was  the  legal  owner  of  the  ship.     The  question  is,  was 
the  master  the  agent  of  the  defendant  at  the  time  the  order  was  given, 
In  the  course  of  the  argument  in  the  court  below,  the  counsel  for  the 
defendant  observed,  "  If  this  were  the  ordinary  case  of  a  purchase  of  a 
*«ft«l  ^^^P>  ^^^  purchaser  would  beyond  all  *doubt  take  the  ship  with 
-'  all  her  liabilities,  and  subject  to  the  contracts  entered  into  by  the 
captain  for  the  purposes  of  the  voyage  upon  which  she  might  happen  to 
be  engaged.**     To  which  the  Lord  Chief  Justice  replies,  "When  a  man 
buys  a  ship  which  is  out  on  a  trading  voyage  as  a  seeking  ship,  he  intends 
to  become  absolute  owner,  and  that  the  home  freight  shall  be  earned  for 
his  benefit ;  and,  of  course,  in  that  case,  he  adopts  the  agency  of  the 
master.     He  adopts  the  agency,  because  he  intends  to  adopt  those  act? 
which  are  done  for  his  benefit.     But,  what  pretence  is  there  in  this  case 
for  saying  that  the  defendant  intended  to  adopt  the  agency  of  the  captain  ?** 
The  negative  implied  there  is  clearly  unfounded.     What  are  the  facts  ? 
The  ship  had  sailed  before  the  bill  of  sale  was  executed.     The  defendant 
knew  that  the  former  owner,  Brandeis,  was  expecting  her  to  load  home 
from  one  or  more  ports  on  the  west  coast  of  America,  and  therefore 
knew  that  the  captain  had  some  discretionary  power.     Where  a  man 
takes  a  bill  of  sale  of  a  ship  which  is  out  on  a  seeking  voyage,  intending 
to  take  the  benefit  of  the  homeward  freight,  he  adopts  the  agency  of  the 
captain  in  all  he  fairly  does  for  the  benefit  of  the  ship.     [Martin,  B. — 
Is  not  Mitcheson  v.  Oliver,  5  Ellis  &  B.  419  (E.  C.  L.  R,  vol.  85),  con- 
elusive  of  this  case  ?]     Not  if  the  present  argument  is  well  founded. 
Mere  ownership  is  not,  it  is  conceded,  the  test  of  liability.     In  giving 
judgment  in  the  court  below,  the  learned  judges  .thought  themselves  at 
liberty  to  infer,  that,  though  the  bill  of  sale  appears  to  be  absolute  od 
the  face  of  it,  it  was  in  fact  intended  as  a  collateral  security  only  for 
the  repayment  of  the  lOOOZ.  advanced,  and  interest.     The  court  assume 
that  it  was  only  a  mortgage  transaction.     Jervis,  C.  J.,  says:  "It  is 
admitted,  that,  where  the  party  is  mortgagee  of  the  ship  only,  taking 
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merely  the  security  of  the  ship,  without  intending  to  incur  any  of  the 
liabilities  incident  to  ownership,  the  bare  circumstance  of  his  being 
entitled  to  the  vessel,  and  by  subsequently  *entering  upon  the  r#ooQ 
possession  entitling  himself  to  the  earnings  of  the  ship,  will  not  ^ 
make  the  master  his  agent  so  as  to  bind  him  in  respect  of  contracts 
entered  into  by  him  as  master  after  the  date  of  the  mortgage  :  not  because 
he  is  not  entitled  to  the  profits,  as  is  said  to  be  the  reason  in  some  of  the 
older  cases ;  but  because,  applying  the  modern  doctrine  of  principal  and 
agent,  it  never  was  the  intention  of  the  mortgagee,  when  he  took  the 
security  of  the  vessel,  to  adopt  the  master  as  his  agent,  so  as  to  be  liable 
for  contracts  made  by  him."  Assuming  that  the  transaction  was  one 
of  mortgage,  it  is  submitted  that  makes  no  differences  The  defendant, 
by  the  exercise  of  his  own  option  in  registering  the  bill  of  sale,  became 
the  absolute  owner  of  the  ship,  and  so  adopted  the.  agency  of  the  master 
as  to  all  acts  necessarily  and  properly  done  by  him  in  furtherance  of 
the  purposes  of  the  voyage.  [Crompton,  J.-r-Is  it  consistent  with  this 
contract  that  the  defendant  should  interfere  with  the  captain  ?  I  think 
it  would  have  excited  some  surprise  if  he  had  sent  out  instructions  to 
the  captain  as  to  what  he  should  do  with  the  ship.  Martin,  B. — You 
are  seeking  to  impose  upon  the  defendant  a  contract  which  he  never 
dreamt  of.  If  a  man  takes  a  mortgage  of  an  estate,  could  that  make 
him  responsible  to  the  builder  for  a  house  which  the  mortgagor  had  con- 
tracted to  have  built  for  him  on  it  ?]  Looking  at  the  whole  transaction, 
it  amounts  to  this : — The  defendant,  having  the  ship  conveyed  to  him  by 
an  absolute  bill  of  sale,  the  consideration  for  which  is  expressed  to  be 
lOOOZ.,  procures  it  to  be  registered,  and  has  the  vessel  consigned  to  him. 
[Crompton,  J. — Consigned  to  him,  as  agent,  to  account ;  not  as  owner.] 
Then,  can  this  be  treated  as  a  mortgage  at  all  ?  Is  it  one  which  a  court 
of  equity  could  recognise  ?  If  it  be  not  a  mortgage  taken  in  the  form 
required  by  the  ship's  registry  acts,  no  interest  passes  of  which  a  court 
of  eqiiity  could  take  *notice.  Equity  will  look  to  the  title  as  r#oQ/% 
disclosed  on  the  register,  and  to  that  alone.  In  Follett  v,  Delany,  '■ 
2  De  G.  &  S.  235,  a  bill  of  sale  stated  that  the  vendors  of  a  ship  exe- 
cuted a  bill  of  sale  to  a  purchaser,  which  was  to  be  handed  to  him  upon 
his  paying  the  consideration  in  a  manner  stipulated,  but  that  he  took  it 
away  with  some  other  papers,  as  it  was  supposed,  by  mistake,  and  after- 
wards returned  it,  saying  he  could  not  comply  with  the  terms.  The  bill 
further  alleged  that  the  plaintiffs,  the  vendors,  had  discovered  that  the 
defendant,  the  purchaser,  had  taken  advantage  of  his  accidental  posses- 
sion of  the  document  to  make  himself  the  registered  owner  of  the  ship, 
and  was  about  to  sail  in  her :  and  it  was  held,  that  the  alleged  fraud 
would  not  enable  the  court  to  interfere ;  and  a  demurrer  to  the  bill  was 
allowed.  The  Vice-Chancellor  (Sir  L.  Shadwell),  in  giving  judgment, 
said:  "  How  this  case  would  have  stood  if  the  deed  had  been  delivered 
as  an  escrow,  or  if  its  execution  had  been  piucured  by  fraud,  or  for  a 


a 


890  MYERS  ».  WILLIS.     Ex.  Ch.  T.  V.  1856. 

1 

consideration  not  legal,  it  is  unnecessary  for  me  to  say.  It  appears  to 
me  that  the  just  inference  from  the  record,  is,  that  the  bill  of  sale  was 
executed,  not  as  an  escrow,  but  as  a  complete  instrument,  for  a  legal 
consideration,  and  under  circumstances  which  do  not  render  the  yalidity 
of  the  execution  questionable,  although  in  trut'i  th  jic  was  an  agreement 
between  the  parties  that  the  deed  should  not  be  parted  with, — ^that  the 
defendant  should  not  be  allowed  to  have  it  until  the  consideration  should 
be  paid.  That  has  not  been  done.  The  bill  of  sale  being,  according 
to  my  judgment,  upon  these  allegations,  completed  as  a  bill  of  sale,  it 
appears  that  the  particulars  of  it  have  been  entered  in  the  proper  book 
of  registry.  Then,  the  act  of  parliament(a)  says  that  the  bill  of  sale, 
^oq^-t  in  sttch  circumstances,  shall  be  valid  and  effectual  as  to  the  *pro- 

^  perty  thereby  intended  to  be  transferred,  as  against  every  person, 
to  all  intents  and  purposes,  with  an  exception  which  does  not  apply  to 
this  case.  I  am  most  unwillingly  of  opinion  that  this  is  a  case  in  which 
the  court  is  l)ound  to  consider  the  legal  and  equitable  title  as  the  same." 
[Crompton,  J. — If  you  were  to  succeed  in  establishing  here  that  the 
defendant  was  the  legal  owner  of  the  Celt,  that,  under  the  circumstances, 
would  in  my  opinion  make  no  difference.  In  Mackenzie  r.  Pooley,  11 
Exch.  638,t  a  ship  sailed  for  a  foreign  port,  the  master  having  a  power 
of  attorney  from  the  owner,  and,  whilst  the  ship  was  at  the  foreign 
port,  the  defendant  purchased  it ;  and  it  was  held  that  he  did  not  thereby 
become  liable  for  necessaries  supplied  to  the  ship  by  order  of  the  master. 
Piatt,  B.,  there  says :  <(  If  the  def<Bndant  had  appointed  the  master,  he 
would  undoubtedly  have  been  liable,  since  the  goods  were  ordered  by 
the  master,  and  were  necessary  for  the  vessel.  But  the  master  was 
appointed  by  Woodbridge,  who,  whilst  the  vessel  was  on  its  voyage  to 
Melbourne,  sold  it  to  the  defendant.  Then,  what  opportunity  had  the 
defendant  of  making  any  choice  of  the  master  ?  and  how  can  it  for  one 
moment  be  presumed  that  the  master  was  his  agent  ?  It  is  argued  that 
the  owner  of  a  vessel  is  de  facto  liable  for  necessaries  supplied  by  order 
of  the  master.  There  is  no  case  in  which  the  law  is  so  laid  down.  It 
is  true,  that,  in  Frost  v.  Oliver,  2  Ellis  &  B.  311  (E.  C.  L.  R.  vol.  75), 
Lord  Campbell  expressed  an  opinion  that  legal  ownership  was  prim& 
facie  evidence  of  liability :  and  so  it  may  be,  unless  credit  is  shown  to 
have  been  given  to  some  other  person.  Here,  the  master  was  not  the 
agent  of  the  defendant.]  The  learned  Baron  goes  on  to  distinguish 
Frost  V.  Oliver,  '^  because  there  the  defendant  was  the  registered  owner 
of  the  vessel."  Here,  the  defendant  is  the  purchaser  of  a  ship  which 
at  the  time  of  the  purchase  was  out  on  a  seeking  voyage :  and  the  acts 
*M91  *^  r6sp6<^t  of  which  the  defendant  is  sought  to  be  charged,  are 

-'  found  by  the  special  case  to  have  been  «  such  as  would  be  binding 
upon  the  ship  and  such  owner  or  owners  as  he  had  by  law,  under  the 
circumstances  mentioned  in  the  case,  authority  to  bind."     Not  putting 

(a)  8  A  9  Viot  e.  89. 
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the  ownership  as  an  absolute  test  of  liability,  it  is  submitted  that  the 
transaction  cannot  be  cut  down  to  less  than  a  purchase.  [Crompton, 
J. — ^Do  you  say  that  Mr.  Braudeis,  the  original  owner,  would  not  be 
liable  upon  this  contract  ?  It  is  very  difficult  to  conceive  how  he  could 
be,  if  the  present  defendant  is.]  Both  might  be  liable  upon  different 
grounds, — ^the  former  owner  by  reason  of  his  having  appointed  the 
captain, — the  defendant  on  the  ground  of  his  having  adopted  the  agency 
of  the  captain. 

Honyman^  for  the  defendant  in  error,  was  stopped  by  the  court. 

Alderson,  B. — If  this  had  been  the  case  of  an  absolute  sale,  it 
might  have  been  doubtful  under  the  circumstances  stated.  But  we  all 
agree  that  it  was  not  an  absolute  sale,  and  that  the  judgment  of  the 
Court  of  Common  Pleas  was  right,  and  must  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 

The  legal  title  in  a  registered  ship  tyre  v.  Scott,  8  Johns.  154 ;  Fisher  v. 

may,  consistently  with  the  registry  of  Willing,  8  Serg.  k  R.  118;  Phillips 

the  United  States,  exist  in  one  person,  v,  Ledley,  1  Wash.  C  0.  Rep.  226 ) 

and  the  equitable  title  in  another  :  Champion  v.  Butler,  18  Johnson,  169; 

Weston  V.  Penniman,  1  Mason,  306.  J>tfff  o.  Bayard,  4  Watts  &  Serg.  240 ; 

A  mere  mortgagee  not  in  possession,  Cutler  v.  Thurlo,  2  App.  213 ;  Lord 

though  registered  as  owner,  b  not  re-  v.  Ferguson,  9  N.  Hamp.  380 ;  Cord- 

sponsible  for  supplies  or  repairs :  M'ln-  ray  v,  Mordeoai,  2  Rich.  518. 


*HASLETT  v.  BURT.    June  24.  [*898 

Bj  indentnrey  A.  demised  to  B.  a  meseoage  tad  premisei  for  twenty-one  yean.  The  lease  con- 
tained a  eoFenant  to  repair,  and  a  eoFenant  that  B.,  bis  ezeontors,  administrators,  and  assigns 
shoold  at  the  determination  of  the  term  yield  up  the  premises  to  the  plaintiff,  bis  ezeontors, 
Ae.,  "together  with  all  wainscots,  vnndow,  shutters,  fastenings,  Ac,  and  other  things  which 
then  were  or  at  any  time  thereafter  should  be  thereunto  affixed  or  belonying  (looking-glasses 
and  fnmitnre  excepted) ;  and  together  also  with  all  sheds  and  other  erections,  and  improvemenit 
which  should  be  erected,  built,  or  made  upon  the  demised  premises,  in  good  repair  and  con- 
dition." 

An  assignee  of  the  lease,  during  the  term,  remoFed  an  old  shop-window,  and  put  up  in  its  place 
a  plate-glaas  front,  but  without  in  any  manner  fastening  it  (except  by  means  of  wedges)  to 
the  premises :— > 

Held  by  the  Bxoheqaer  Chamber, — efBrming  the  judgment  of  the  Court  of  Common  Pleas, — 
that  this  plate-glass  front  was  either  a  '*  window"  or  an  "improFement"  within  the  true  meaning 
of  the  covenant,  and  therefore  irremovable  by  the  tenant  at  the  end  of  the  term,  although 
ereeted  for  the  purposes  of  trade. 

This  was  an  appeal  from  a  decision  of  the  Coart  of  Common  Pleas  in 
an  action  for  the  breach  of  a  covenant  in  an  indenture  of  lease  granted  to 
one  William  Henry  Hoggarth,  and  of  which  the  defendant  below  (plain- 
tiff in  error)  was  assignee.  The  covenant  the  breach  of  which  was  com- 
plained of  was  in  the  following  terms : — 

**  And  the  said  W.  H.  Hoggarth  doth  hereby,  for  himself,  his  heirs. 
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executors,  and  administrators,  covenant  with  the  plaintiff,  his  executors, 
administrators,  and  assigns,  that  he  the  said  W.  11.  Hoggarth,  his  ezer 
cutors,  administrators,  and  assigns,  should  and  would  at  all  times  during 
the  said  demise  well  and  truly  pay  or  cause  to  be  paid  unto  the  plain- 
tiff, his  executors,  administrators,  and  assigns,  the  said  rent  hereby 
reserved  as  the  same  shall  become  due,  without  any  deduction  or  abate- 
ment thereout,  for  taxes,  rates,  or  otherwise  howsoever :  and  also  shall 
and  will  once  in  every  three  years  of  the  said  term,  well  and  suflSciently 
paint  twice  over  with  good  and  suitable  oil  colours,  all  the  outside  wood, 
and  iron  work  of  the  said  premises,  and  also  the  inside  in  like  manner 
once  in  every  five  years  of  the  said  term ;  and  also  from  time  to  time 
and  at  all  times  during  the  said  term^  at  his  and  their  proper  costs  and 
*ftQ41  ^^*''g®s>  ^^  *1^  respects  uphold,  sustain,  maintain,  tile,  pave,  lead, 
^  *paint,  purge,  scour,  cleanse,  amend,  and  keep  the  said  messuage 
or  tenement  and  premises,  and  the  said  passage,  tank,  pump,  and  privy, 
with  all  the  walls,  glass  windows,  pipes,  gutters,  watercourses,  sinks, 
drains,  sewers,  and  appurtenances,  in,  by,  and  with  all  and  all  manner 
of  needful  and  necessary  reparation  and  amendments  whatsoever ;  and 
the  same,  being  so  sufficiently  upheld,  sustained,  maintained,  tiled, 
leaded,  paved,  pul'ged,  scoured,  cleansed,  whitewashed,  painted,  amended, 
and  kept,  shall  and  will,  at  the  determination  of  the  said  term,  peaceably 
and  quietly  leave,  surrender,  and  yield  up  unto  the  plaintiff,  his  execu- 
tors, administrators,  and  assigns,  together  with  -  all  wainscots,  windows, 
shutters,  fastenings,  hearths  and  slabs,  chimney-pieces,  locks,  keys,  bolts, 
bars,  and  other  things  which  now  are  or  at  'any  time  hereafter  shall  he 
thereunto  affixed  or  belonging  (looking-glasses  and  furniture  excepted) ; 
and  together  also  with  all  sheds  and  other  erections,  buildings,  and  im- 
provements which  shall  he  erected,  huilt;  or  mads  upon  the  said  demised 
premises,  in  good  repair  and  condition." 

See  the  declaration,  ante,  p.  162. 

The  defendant  below  pleaded, — first,  that  the  estate,  right,  title,  and 
interest  of  the  said  W.  H.  Hoggarth  in  and  to*  the  said  house  and  pre- 
mises and  term,  did  not  come  to  or  vest  in  him,  the  defendant,  in  manner 
and  form  as  in  the  declaration  was  alleged. 

Secondly,  that  he  the  defendant  did  not  break  the  said  covenant  in 
the  declaration  mentioned,  nor  did  he  suffer  or  permit  the  said  messuage 
or  tenement,  or  the  passage,  tank,  pump,  and  privy,  with  all  the  walls, 
glass  windows,  pipes,  gutters,  watercourses,  sinks,  drains,  sewers,  and 
appurtenances,  to  be,  become^  or  continue  ruinous  or  in  great  decay  for 
wantof  needful  upholding,  maintaining,  tiliilg,  paving,  leading,  painting, 
^QQr-i  purging,  *8C0uring,  cleansing,  amending,  or  keeping,  as  in  the 
■^  declaration  was  alleged. 

Thirdly,  that  he  the  defendant  did  not  suffer  or  permit  a  certain 
erection,  or  improvement,  to  wit,  a  certain  plate-glass  shop-front,  to  be, 
nor  was  the  same  pulled  down  or  prostrated,  nor  were  the  materials 
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thereof  wholly  carried  from  off  the  said  premises,  as  in  the  declaration 
was  alleged. 

Fourthly,  as  to  the  sum  of  SI.  10«i  alleged  to  be  due  from  the  defend- 
ant to  the  plaintiff  [for  rent],  the  defendant  brought  into  court  the  sum 
of  81,  10«.,  which  he  averred  to  be  sufficient  to  satisfy  the  claim  of  the 
plaintiff  in  respect  of  the  matter  therein  pleaded  to. 

Fifthly,  that  the  said  plate-glans  Bhop-front  in  the  declaration  men- 
tioned, wa%  not  erected^  made,  or  set  up  nor  was  the  same  standing  up 
or  affixed  to  the  said  demised  premises^  as  in  the  declaration  was  alleged. 

The  plaintiff  (below)  took  issue  on  the  first,  second,  third,  and  fifth 
pleas,  and  took  out  the  8Z.  10^.  in  satisfaction  and  discharge  of  the  claim 
as  to  which  the  fourth  plea  was  pleaded. 

The  cause  came  on  for  trial  before  Jervis,  G.  J.,  at  the  sittings  in 
London  after  Trinity  Term,  1855,  when  an  order  was  made,  by  consent, 
whereby  it  was  ordered  that  a  verdict  be  entered  for  the  plaintiff  for  the 
claim  in  the  declaration,  subject  to  the  award  of  a  barrister,  who  was 
thereby  empowered  to  direct  that  a  verdict  should  be  entered  for  the 
plaintiff  or  the  defendant,  or  a  nonsuit  entered,  as  he  should  think 
proper,  and  to  whom  the  cause  and  all  matters  in  difference  between  the 
parties  were  referred,  and  who  was  to  state  any  point  of  law  for  the 
consideration  of  the  court  which  he  might  be  required  to  do, — the  costs 
of  the  cause  to  abide  the  event  of  the  award,  and  the  costs  of  the 
reference  and  award  to  be  in  the  discretion  of  the  arbitrator ;  and  the 
arbitrator  to  have  power  to  postpone  his  decision  as  to  costs  *of  r#oQf» 
the  reference  and  award  until  after  the  determination  of  the  court  ^ 
of  any  point  of  law,  and,  after  such  determination,  the  award  to  be 
referred  back  to  the  arbitrator  for  his  decision  as  to  the  said  costs. 

The  arbitrator  made  his  award  on  the  13th  of  November  last,  setting 
out  certain  facts  for  the  opinion  of  the  court.  See  the  award,  ant^, 
p.  165. 

The  Court  of  Common  Pleas  held,  that,  whether  an  "improvement" 
within  the  meaning  of  the  covenant  or  not,  the  plate-glass  shop-front 
was  at  all  events  a  "  window"  belonging  to  the  demised  premises,  and 
therefore  that  the  removal  of  it  by  the  assignee  was  a  breach  of 
covenant. 

Upon  this  judgment,  the  defendant  below  brought  error,  pursuant  to 
the  provisions  of  the  Common  Law  Procedure  Act,  1864,  17  &  18  Vict. 
c.  125,  s.  82. 

The  case  was  argued  on  the  ISth  instant,  before  Alderson,  B.,  Cole- 
ridge, J.,  Wightman,  J.,  Erle^  J.,  Crompton,  J.,  and  Martin,  B. 

Hawkins  (with  whom  was  Joyce),  ft)r  the  plaintiff  in  error. — The 
breach  alleged  in  the  declaration,  is,  that,. after  the  assignment,  and 
during  the  term,  the  defendant  suffered  and  permitted  a  certain  erection 
and  improvement,  to  wit,  a  certain  plate-glass  shop-front  (not  being 
luoking-glasses  or  furniture),  which,  during  the  term,  had  been  erected, 


896  HASLETT  v.  BURT.    Ex.  Ch.  T.  V.  1856. 

made,  and  set  up,  and  was  standing  up  and  affixed  to  the  demised  pre- 
mises, to  be,  and  the  same  was,  pulled  down  and  prostrated,  and  the 
materials  thereof  wholly  removed  itmn  off  the  said  premises,  and  not  left, 
surrendered,  or  yielded  up  unto  the  plaintiff  at  the  determination  of  the 
term,  contrary  to  the  form  and  effect  of  the  said  indenture,  and  the 
covenants  therein  contained  in  that  behalf.  The  finding  of  the  arbitra- 
tor, that  this  plate-glass  front  was  not  &  fixture,  is  upon  the  fifth  issue. 
♦SQ71  [CoLBRiDaK,-J. — Whether  a  "window"  or  not,  was  *immaterial 

■'  upon  these  pleadings.  The  third  issue  is  found  for  the  plaintiff-] 
The  court  below  held  it  to  be  a  **  window.'*  That  clearly  is  a  mistake. 
[Bramwell,  B. — Have  we  anything  to  consider  but  the  finding  of  the 
arbitrator  ?  He  seems  to  have  wholly  disregarded  the  pleadings.]  Is 
this  a  window  ?  [Bramwell,  B. — What  else  is  it  ?]  A  plate-glass  shop- 
front.  It  is  not  fixed  to  the  demised  premises.  [Wightman,  J. — How 
is  a  window  which  slides  up  and  down  ordinarily' fixed?  Aldbrson,  B. 
— I  cannot  conceive  this  to  be  other  than  a  window.  If  not  fixed  to 
the  premises,  it  clearly  was  belonging  to  them.]  It  is  perfectly  clear 
from  the  manner  of  placing  it  that  it  never  was  intended  to  belong  to 
the  premises.  It  was  temporarily  put  up  for  the  convenience  of  the 
defendant's  trade.  [Martin,  B. — What  more  apt  language  could  have 
been  used,  if  it  had  been  intended  that  this  plate-glass  front  should  pass 
to  the  landlord  ?  Erlb,  J. — It  is  an  important  question.  These  orna- 
mental shop-fronts  are  frequently  put  in,  and  have  usually  been  consi- 
dered as  chattels  belonging  to  the  tenant.  Wightman,  J. — The  question 
depends  upon  the  particular  words  of  the  covenant.]  It  clearly  was  not 
an  erection  or  improvement  within  the  fair  meaning  of  the  covenant.  In 
Elliott  V.  Bishop,  11  Exch.  170,t  0.,  by  indenture,  demised  to  E.  an  un- 
finished messuage,  for  the  term  of  ninety-seven  years.  The  indenture 
contained  a  covenant  by  E.,  that,  at  the  expiration  of  the  term,  he  would 
deliver  up  the  demised  premises  unto  C,  "  together  with  all  locks,  keys, 
bars,  bolts,  marble  and  other  chimney-pieces,  foot-paces,  slabs,  and  other 
fixtures  and  articles  in  the  nature  of  fixtures^  which  should  at  any  time 
during  the  said  term  be  fixed  or  fastened  to  the  said  demised  premises, 
or  be  thereto  belonging."  E.  took  possession  of  and  completed  the 
messuage,  and  fitted  it  up  with  things  necessary  for  carrying  on  the 
business  of  a  tavern-keeper  and  licensed  victualler,  and  for  that  purpose 
n.c^qo-y  put  in  the  premises  certain  *fixtures  of  the  description  called  and 

-*  known  as  trade  and  tenant's  fixtures.  B.  afterwards  contracted 
with  E.  to  purchase  from  him  an  underlease  of  the  premises,  and  the 
good-will,  and  also  the  furniiture,  fixtures,  stock  in  trade,  &;c.,  at  a  vidua- 
tion.  In  pursuance  of  this  contract,  E.  executed  to  B.  an  underlease, 
which  contained  a  covenant  on  the  part  of  the  defendant  in  the  same 
words  as  the  above  covenant  by  E.  in  his  lease :  and  it  was  held,  on 
error,  that  the  covenant  above  set  forth  did  not  restrain  B.,  the  lessee, 
from  disposing  either  of  the  tenant's  or  the  trade  fixtures, — thus  limiting 
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the  general  words  of  the  covenant  to  fixtures  of  the  same  kind  and  de- 
scription that  had  heen  before  enumerated.  The  covenant  there  was 
quite  as  strong  as  here.  [Martin",  B. — I  think  that  case  a  very  strong 
one.  WiGHTMAN,  J. — Both  parties  call  this  a  "  shop-front,"  not  a  win- 
dow.] Suppose,  instead  of  a  mere  front  of  plate-glass,  it  had  been  a 
glass-case  or  box  for  the  display  of  goods,  merely  placed  in  the  aperture 
as  this  was,  would  the  'defendant  have  been  bound  to  leave  it  ?  [Bram- 
WELL,  B. — Suppose  the  tenant  had,  during  the  term,  sometimes  the 
plate-glass  front  and  sometimes  the  old  window  in,  which  would  he  be 
bound  to  leave  on  the  premises  at  the  end  of  the  term  ?]  Not  both, 
certainly.  Suppose  the  shop-front  required  renewing  several  times 
during  the  term,  what  would  be  the  extent  of  the  tenant's  liability, 
according  to  the  decision  of  the  court  below  ?  [Erlb,  J. — If  the  sheriff 
had  come  in  during  the  term  with  a  fi.  fa.  against  the  tenant,  I  know  no 
reason  why  he  should  not  seize  this  plate-glass  front.]  A  ^'  fixture"  it 
cannot  be :  nor  is  it  an  "improvement,"  within  the  meaning  of  the  cove- 
nant ;  for,  that  refers  to  improvements  ejusdem  generis  with  those  before 
specified,  viz.,  "  sheds,  erections,  and  buildings." 

B.  E.  Turner  (with  whom  was  Sayes^  Serjt.),  for  the  defendant  in 
error. — This  plate-glass  front  was  an  *"  improvement"  within  the  r^QQQ 
meaning  of  the  covenant  and  the  third  issue.  [Coleriboe,  J. —  ^ 
Assume  it  to  be  an  "  imptovement,"  how  is  it  material  to  the  fifth  issue  ?] 
It  was  erected,  made,  or  set  up,  and  affixed  to  the  premises  during  the 
term.  It  was  for  years  used  as  the  window  of  the  shop.  In  West  v. 
Blake  ^ay,  2  M.  &  G.  729,  8  Scott,  N.  R.  218,  a  lessee  covenanted,  as 
here,  to  yield  up  in  repair  at  the  expiration  of  his  term,  all  erections 
and  improvements  which  should  be  erected,  made,  or  set  up  during  the 
term  upon  the  demised  premises :  an  assignee  having  during  the  term 
erected  a  greenhouse,  the  frame-work  of  which  was  no  otherwise  fixed 
to  the  walls  thereof  than  by  being  laid  thereon,  embedded  in  mortar,-^ 
it  was  held,  that  the  removal  of  the  cashes  and  frame- work  was  a  breach 
of  the  lessee's  covenant,  though  no  damage  was  done  to  the  premises,  and 
the  walls  and  flues  were  left  in  a  perfect  state.  Tindal,  C.  J.,  there 
says :  "  I  thought  at  the  time,  that  the  parties  had  adopted  the  words 
^  erections  and  improvements'  for  the  very  purpose  of  avoiding  all  dis- 
cussion as  to  what  might  be  considered  as  coming  within  the  description 
of  a  fixture,  which  is  the  term  generally  used  in  covenants."  [Colb- 
KIBGE,  J.- -There,  the  greenhouse  clearly  was  an  erection;  and  the 
tenant  took  away  part  of  the  erection.]  In  Hellawell  v.  Eastwood,  6 
Exch.  293,t  machinery  for  the  purposes  of  manufacture,— ex.  gr. "  mules" 
used  for  spinning  cotton, — fixed,  by  means  of  screws,  some  into  the 
wooden  floors  of  ^  cotton-mill,  and  some  by  being  sunk  into  the  stone 
flooring,  and  secured  by  molten  lead,  were  held  to  be  distrainable  for 
rent.(a)   Parke,  B.,  there  says :  ^*  Things  fixed  to  the  freehold,  and  which 


(a)  See  WUde  v.  Waters,  16  Com.  B.  687. 
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become  part  of  it,  could  not  be  distrained,  for  two  reasons.  Lord  Chief 
Baron  Gilbert  says,  that,  whatever  is  part  of  the  freehold  cannot  be  dis- 
*Qnm  *^*^^^<^>  ^^^y  what  is  part  of  the  *freehold  cannot  be  severed 
-^  from  it  without  detriment  to  the  thing  itself  in  the  removal ;  con- 
sequently, that  cannot  be  a  pledge,  which  cannot  be  .restored  in  statu 
quo  to  the  owner.  Besides,  what  is  fixed  to  the  freehold  is  part  of  the 
thing  demised ;  and  the  nature  of  the  distress  is  not  to  resume  part  of 
the  thing  itself  for  the  rent,  but  only  the  inducta  et  illata  upon  the  soil 
or  house ;  and,  on  the  sole  ground  that  they  were  parcel  of  the  freehold 
by  construction  of  lawy  keys,  windows j  and  charters  concerning  the 
realty,  were  not  liable  to  be  distrained."  [Wightman,  J. — The  two 
branches  of  the  covenant  are  oddly  enough  mixed  up  in  the  pleadings 
and  in  the  award.  In  the  declaration,  the  thing  removed  is  described 
as  ''  a  certain  erection  and  improvement,  to  wit,  a  certain  plate-glass 
shop-front  (not  being  looking-glasses  or  furniture)',  which,  during  the 
term,  had  been  erected,  made,  and  set  up,  and  was  standing  up  and 
affixed  to  the  demised  premises."  And  then  the  fifth  plea  is,  ^^  that  the 
said  plate-glass  shop-front  in  the  declaration  mentioned,  was  not  erected, 
made,  or  set  up,  nor  Was  the  same  standing  up  or  affixed  to  the  said 
.  demised  premises  as  in  the  declaration  alleged."  Which  of  these  de- 
scriptions does  the  thing  in  question  come  within  ?]  It  is  an  '^  erection 
or  improvement"  set  up  during  the  term.  [B  ram  well,  B. — The  ques- 
tion is,  whether  this  shop-front  is  ejusdem  generis  with  ^^  fixtures,  fasten- 
ings, and  improvements."]  The  court  will  put  a  reasonable  construc- 
tion upon  the  finding  of  the  arbitrator,  coupled  with  the  description  in 
the  pleadings.  [Wightman,  J. — It  is  not  easy  to  see  what  it  is  that  we 
are  called  upon  to  decide.] 

HawkinSy  in  reply,  was  stopped  by  the  court.  Car.  adv.  vult. 

Martin,  B.,  now  delivered  the  judgment  of  the  court : — 
♦QOin  *^^^s  ^^  ^^  action  upon  a  covenant  in  an  indenture  dated  the 
■^  1st  of  May,  1841,  whereby  certain  premises  in  Woolwich  were  de- 
mised to  one  Hoggarth  for  twenty-one  years,  the  covenant  in  question  be- 
ing '^  that  Hoggarth,  his  executors,  administrators,  and  assigns,  should  up- 
hold, sustain,  maintain,  tile,  lead,  pave,  paint,  purge,  scour,  cleanse,  amend, 
and  keep  the  said  messuage  or  tenement  and  premises,  and  the  said 
passage,  tank,  pumps,  and  privy,  with  all  the  walls,  glass  windows^ 
pipes,  gutters,  watercourses,  sinks,  drains,  sewers,  and  appurtenances, 
in,  by,  and  with  all  and  all  manner  of  needful  and  necessary  reparations 
and  amendments  whatsoever ;  and  the  same,  being  so  sufficiently  upheld, 
sustained,  and  maintained,  tiled,  leaded,  paved,  purged,  scoured,  cleansed,* 
whitewashed,  painted,  amended,  and  kept,  should  and  would,  at  the  de- 
termination of  the  said  term,  peaceably  and  quietly  leave,  surrender, 
and  yield  up  unto  the  plaintiff,  his  executors,  administrators,  or  assigns, 
too^ether  with  all  wainscots,  windows^  shuttersj  fastenings,  hearths  and 
slabs,  chimney-pieces,  locks,  keys,  bolts,  bars,  and  other  things  which 
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then  were,  or  at  any  time  thereafter  should  be,  thereunto  affixed  or 
belonging  (looking-glasses  and  furniture  excepted),  and  together  also 
with  all  sheds  and  other  erections,  buildings,  and  improvements  which 
should  be  erected,  built,  or  made  upon  the  said  demised  premises,  in  good 
repair  and  condition." 

An  action  was  brought  on  an  alleged  breach  of  that  covenant ;  and 
the  facts  proved  before  an  arbitrator,  and  found  by  him,  were,  that  a 
plate-glass  shop-front  had  been  erected  by  the  defendant,  the  assignee, 
for  the  purpose  of  making  the  shop  more  convenient  for  his  trade ;  and 
the  arbitrator  in  his  award  stated  at  length  in  what  manner  that  shop- 
front  was  erected.  It  was  not  fixed  to  the  premises  by  screws,  or  nails, 
or  bolts,  but  by  *wedges  only.  And  it  Was  contended  on  the  i-^qao 
part  of  the  defendant  below,  that,  at  the  expiration  of  the  term,  *- 
according  to  the  true  construction  of  the  covenant  above  set  forth,  he 
had  a  right  to  remove  that  plate-glass  shop-front,  and  to  replace  the  old 
window,  as  it  had  existed  at  the  time  of  the  demise.  The  case  was 
argued  before  the  Court  of  Common  Pleas ;  and  they  were  of  opinion 
that  the  tenant  had  not  that  right :  and  in  that  opinion  we  concur. 

We  think,  that,  if  this  plate-glass  front  was  not  a  "window,"  it  was 
at  all  events  an  "improvement"  within  the  true  meaning  of  the  cove- 
nant ;  and  that  the  lessee  by  his  bargain  contained  in  the  lease  bound 
himself  and  his  assigns  to  leave  such  an  erection  upon  the  premises,  if 
he  or  they  thought  fit  to  set  it  up  during  the  term. 

A  question  arose  upon  the  pleadings,  as.  to  the  mode  in  which  the 
question  was  presented  to  the  court  by  the  arbitrator,  or,  rather,  as  <o 
what  he  found.  "If,"  he  says,  "the  court  should  be  of  opinion,  on  the 
facts  above  stated,  that  the  said  plate-glass  front  or  window  was  set  up 
or  affixed  to  the  said  demised  premises,  and  that  the  defendant  was  not 
entitled  to  remove  it,  then  I  find  the  issue  taken  on  the  last  plea  in 
favour  of  the  plaintiff."  Some  little  doubt  was  expressed  by  one  of  the 
members  of  the  court,  whether  that  was  a  proper  finding  on  the  issue. 
But,  upon  consideration,  we  think  that  we  have  nathing  to  do  with  that. 
We  have  to  decide  on  that  which  was  submitted  for  the  opinion  of  the 
Court  of  Common  Pleas ;  and,  as  we  are  of  opinion  that  this  plate-glass 
front  or  window  was  set  up  and  was  affixed  so  as  to  make  it  irremovable 
by  virtue  of  that  covenant,  we  are  of  opinion  that  the  judgment  on  the 
last  plea  should  be  for  the  plaintiff,  and  we  accordingly  affirm  the  judg- 
ment of  the  Court  of  Common  Pleas. 

*Alderson,  B. — It  clearly  is  a  window  or  an  improvement.       r*nAq 

Turner,  for  the  defendant  in  error,  asked  for  the  costs  of  ^ 
affirmance. 

Martin,  B. — This  is  an  appeal  from  a  judgment  of  the  Court  of 
Common  Pleas,  which  we  think  correct ;  consequently  the  plaintiff  in 
error  must  pay  the  costs.  Judgment  affirmed,  with  costs. 
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BAGSHAW  V.  SEYMOUR.    June  18. 

This  was  a  bill  of  exceptions  to  the  ruling  of  Lord  Chief  Justice 
Jervis,  in  an  action  brought  against  the  defendant,  the  chairman  of  the 
directors  of  a  company  called  The  Lake  Bathurst  Australasian  Gold 
Mining  Company,  for  a  false  and  fraudulent  representation  made  by  the 
defendant  and  others  to  the  committee  of  the  Stock  Exchange,  in  order 
to  induce  the  committee  to  appoint  a  settling-day  for  shares  in  the  com- 
pany, and  to  permit  the*  same  to  be  inserted  in  the  official  share-list  of 
the  Stock  Exchange,  whereby  the  plaintiff  was  induced  to  purchase  shares 
in  the  company,  which  were  of  no  value. 

By  consent  of  counsel,  for  the  purpose  of  going  at  once  to  the  House 
of  Lords,  judgment  of  affirmance  was  pronounced,  without  hearing. 

Judgment  affirmed. 


♦904]  *BAGSHAW  v.  LANE.    June  18. 

Thi^  also  was  a  bill  of  exceptions  to  the  ruling  of  the  same  learned 
judge  in  an  action  against  one  of  the  managing  directors  of  the  company 
for  the  like  fraudulent  representations. 

By  consent  of  counsel  in  this  case  also  judgment  of  affirmance  was 
taken,  without  hearing.  Judgment  affirmed. 

END  OF  TRINITY  VACATION. 


*905]  *MEMORANDUM. 

The  reporter  has  frequently  been  asked  for,  and  reproached  for  not 
having  published,  a  note  of  a  case  of  Gillett  v.  Offbr  and  Gamman 
(which  was  argued  in  Easter  Term,  1855),  under  an  impression  that  it 
decided  a  point  left  untouched  by  any  of  the  previous  authorities  upon 
the  subject.  He  has,  therefore,  thought  it  right  at  the  end  of  this  vol- 
ume,— although  the  case  was  compromised  whilst  the  judgment  was 
under  the  consideration  of  the  court, — ^to  give  a  statement  of  the  facts, 
and  an  outline  of  the  argument  and  the  authorities  referred  to. 

GiLLBTT  V.  Offor  and  Gamman. 

The  plaintiff,  a  shipowner,  sought  by  this  action  to  recover  from  the 
defendants,  who  are  ship  and  insurance  brokers,  271/.  11«.  3<2.,  being 
one-half  the  freight  earned  by  the  plaintiff's  ship  "Peace"  on  a  voyage 
performed  under  the  following  charter-party : — 

"  London,  16th  April,  1864. 

"  It  is  this  day  mutually  agreed  between  Mr.  William  Gillett,  of  the 
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good  British  ship  or  vessel  called  the  Peace,  regis.tered  in  Veritas  as  of 
the  measurement  of  330  tons,  or  thereabouts,  now  on  her  voyage  to 
Venice,  and  Messrs.  OfTor  &  Gamman,  of  London,  agmUfor  charterers 
and  merchants,  that  the  said  ship,  being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,  shall  with  all  convenient  speed  sail  and 
proceed  to  Cadiz,  or  so  near  thereunto  as  she  may  safely  get,  and  there 
load  from  the  factors  of  the  said  afireighters  a  full  and  complete  cargo 
of  salt ;  the  cargo  to  be  brought  to  and  taken  from  alongside  the  vessel 
at  merchants*  risk  '^'and  expense,  not  exceeding  what  she  can  r;|tQn^ 
reasonably  stow  and  carry  over  and  above  her  tackle,  apparel,  ^ 
provisions,  and  furniture ;  and,  being  so  loaded,  shall  therewith  proceed 
to  Halifax,  or  so  near  thereunto  as  she  may  safely  get,  and  deliver  the 
same  on  being  paid  freight  as  follows, — ^say,  21  s.  6(2.  per  ton  of  20  cwt., 
in  full  of  all  port-charges  and  pilotage  (the  act  of  God,  the  Queen's 
enemies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind  soever  during  the 
said  voyage  always  excepted).  The  freight  to  be  paid  on  unloading  and 
right  delivery  of  the  cargo,  one-half  in  cash  at  the  port  of  discharge, 
and  the  remainder  hy  captain* s  bill  on  the  merchants^  at  sixty  days*  sight. 
Thirty  running  days  are  to  be  allowed  the  said  merchants  (if  the  ship  is 
not  sooner  despatched)  for  loading  the  ship  at  Cadiz,  and  discharging, 
and  ten  days  on  demurrage  over  and  above  the  said  laying  days  at  61. 
per  day.  Penalty  for  non-performance  of  this  agreement,  4502.  The 
captain  to  sign  bills  of  lading,  if  required,  at  any  rate,  without  preju- 
dice, to  this  charter.  The  ship  to  be  addressed  to  charterers*  agents, 
free  of  commission. 

"  for  W.  Gillett,  managing  owner, 
'^  Hooper  &  Bakbr,  agents. 
'^Offor  &  Gamman,  agents.'' 

In  the  margin  was  the  following  memorandum : — 

^^  The  brokerage  is  5  per  cent,  by  the  ship,  on  account  of  freight,  pri- 
mage, and  demurrage,  and  is  due  to  Hooper  &  Baker  on  the  signment  of 
this  agreement.  The  ship  to  be  reported  at  the  Custom  House,  London, 
by  Hooper  &  Baker,  12  Eastcheap,  or  by  their  agents  at  the  port  of 
discharge." 

The  declaration  alleged  the  charter-party  to  have  been  made  between 
the  plaintiff  as  owner,  and  the  defendants  as  affreighters,  and  assigned 
for  breach  the  non-payment  of  the  second  moiety  of  the  freight.  The 
^defendants  pleaded  that  it  was  not  agreed  as  in  the  declaration  r^ronT 
alleged.  •■ 

The  cause  was  tried  before  Jervis,  C.  J.,  at  the  sittings  in  London, 
after  Hilary  Term,  1855.  The  facts  which  appeared  in  evidence  were 
as  follows : — The  vessel  duly  loaded  at  Cadiz,  and  proceeded  to  Halifax, 
where  she  discharged  her  cargo.  One-half  of  the  freight  was  there  paid 
in  cash  by  Messrs.  Tobin  &  Co.,  of  that  place,  the  consignees ;  and,  on 
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the  18th  of  October,  1854,  the  master  drew  a  bill  for  271Z.  11«-  3d.,  the 
other  half  of  the  freight,  at  sixty  days'  sight,  upon  Messrs.  P.  O'Rorke 
&  Co.,  of  Sligo,  for  whom  the  defendants  acted  as  agents  in  procuring 
the  charter-party. 

On  the  part  of  iKe  plaintiff,  it  was  submitted,  that  reference  must  be 
had  to  the  contract,  and  to  the  contract  alone,  .to  see  who  were  the 
parties  charged  by  it ;  and  that  it  was  not  competent  to  the  defendants 
to  show  by  parol  that  they  made  it,  not  as  principals  and  on  their  own 
behalf,  but  for  a  principal  whose  name  did  not  appear  therein. 
.  There  was  some  controversy  as  to  whether  or  not  the  names  of  the 
principals  had  been  disclosed  at  the  time  the  charter-party  was  entered 
into ;  but  the  jury  found  that  they  had. 

A  further  question  submitted  to  the  jury, — suggested  by  a  reference 
to  Thomson  v.  Davenport,  9  B.  &  C.  78,  4  M.  &  R.  110, — was,  whether, 
the  principals  being  foreigners^  the  credit  was  given  to  the  agents  or  to 
the  principals.  That  question  also  the  jury  answered  in  favour  of  the 
defendants. 

His  lordship  thereupon  directed  a  verdict  to  be  entered  for  the  de- 
fendants ;  reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for 
him,  if  the  court  should  be  of  opinion  that  the  defendants  were  person- 
ally liable. 

^Q^j.,  Knowles,  on  the  18th  of  April,  1855,  accordingly  "^obtained 
-*  a  rule  calling  upon  the  defendants  to  show  cause  why  a  verdict 
should  not  be  entered  for  the  plaintiff  for  2711.  lis.  3d.,  or  why  there 
should  not  be  a  new  trial  "on  the  grounds,  that,  by  the  contract,  the  de- 
fendants were  personally  liable ;  that,  the  principals  not  being  disclosed 
by  the  charter,  parol  evidence  was  inadmissible  to  show  they  tcere  dis- 
closed ;  and  that,  the  principals  being  foreigners,  the  agents  making  the 
contract  were  liable."  [Ciiesswell,  J. — The  defendants  do  not  describe 
themselves  as  acting  "  as  agents,"  either  ii^  the  body  of  the  charter- 
party  or  in  the  signature.]  They  do  not.  But,  assuming  that  that 
makes  no  difference,  the  case  comes  distinctly  within  the  rule  laid  down 
in  Thomson  v.  Davenport,  as  stated  in  the  notes  to  that  case  in  2  Smith's 
Leading  Cases,  4th  edit.  286,  298,  where,  speaking  of  a  dictum  of  Lord 
Holt  in  Ashton  v.  Sherman^  Cases  temp.  Holt,  308,  it  is  said, — "  From 
this  case,  added  to  thos.e  in  the  text,  we  may  infer, — 1.  That  where  A. 
contracts  with  B.,  without  stating  himself  to  be  an  agent,  B.  may,  on 
discovering  his  principal,  elect  between  them :  see  Franklyn  r.  La- 
mond,  4  Cora.  B.  637,  and  Peterson  v.  Ayre,  13  Com.  B.  353.  2. 
That  the  rule  is  the  same  where  he  states  himself  to  be  an  agent,  but 
does  not  name  his  principal.*'  And,  in  a  subsequent  part  of  the  same 
note, — p.  303, — it  is  said :  "  That  parol  evidence  can  never  be  admitted 
for  the  purpose  of  exonerating  an  agent  who  has  entered  into  a  written 
contract  in  which  he  appears  as  principal,  even  though  he  should  pro- 
pose to  show,  if  allowed,  that  he  mentioned  his  principal  at  the  time  of 
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entering  into  it,  seems  to  be  now  well  established.  The  cases  of  Lead- 
bitter  V.  Farrow,  5  M.  &  S.  345,  Lefevre  v.  Lloyd,  6  Taunt.  749,  Sow- 
erby  v.  Butcher,  1  C.  &  M.  371, t  4  Tjrwh.  320,  show  that  an  agent  draw- 
ing, accepting,  or  endorsing  negotiable  securities  in  his  own  name,  is 
personally  liable  upon  them  to  the  holder.  In  Magee  v,  *Atkin-  i-^icqaq 
son,  2  M.  &  W.  440,f  on  the  trial  of  an  action  of  assumpsit  for  ^ 
the  non -delivery  of  railway  shares,  it  appeared  that  the  defendant,  who 
was  a  share-broker,  sold  the  shares  in  question,  on  account  of  Mr.  Jacob, 
to  one  Scholes,  the  plaintiff's  agent;  he  then  returned  home,  and  informed 
his  clerk  that  he  had  sold  the  shares  to  Scholes,  on  which  the  clerk  entered 
in  the  book  a  sale  from  the  defendant  to  Scholes,  and  a  contract  note  to 
the  same  effect  was  sent  to  Scholes.  The  defendant  shortly  afterwards 
altered  the  book,  by  inserting  Jacob's  name  as  the  seller,  and  sent  an- 
other note  to  Scholes,  in  which  Jacob  appeared  as  seller.  On  these 
facts,  Patteson,  J.,  left  it  to  the  jury  to  say  whether  the  second  note  was 
a  correction  of  a  mistake  in  the  first;  and  he  told  them  that,  *if  the 
defendant  entered  into  a  written  contract  in  his  own  name,  he  could  not 
afterwards  set  up  that  he  was  acting  as  a  broker  merely ;  and,  though 
known  to  be  an  agent,  if  the  defendant  signed  the  contract  in  his  own 
name,  he  was  liablce*  Evidence  was  tendered  to  show  a  custom  to  send 
in  brokers'  notes  without  disclosing  the  principal's  name,  but  this  evi- 
dence was  rejected.  The  jury  found  a  verdict  for  the  plaintiff,  and  the 
Court  of  Exchequer  approved  of  the  direction  of  the  learned  judge,  and 
refused  a  rule  for  a  new  trial.  '  I  do  not  see,'  said  Parke,  B.,  '  any 
default  in  the  rejection  of  the  evidence,  because  the  evidence  tendered 
was  to  alter  the  written  contract.'  '  The  custom  offered  to  be  proved/ 
said  Alderson,  B-,  *  was  a  custom  to  violate  the  common  law  of  Eng- 
land.' "  In  Higgins  v.  Senior,  8  M.  &  W.  834,t  in  an  action  on  a  written 
agreement  purporting  on  the  face  of  it  to  be  made  by  the  defendant  and 
subscribed  by  him  for  the  sale  and  delivery  by  him  of  goods  of  the  value 
of  10^,  it  was  held  not  to  be  competent  for  the  defendant  to  discharge 
himself,  on  an  issue  on  a  plea  of  non  assumpsit,  by  proving  that  the 
agreement  was  really  made  by  him  by  the  ^authority  of  and  as  ^^^^  ^ 
agent  for  a  third  person ;  and  that  the  plaintiff  knew  those  facts  ^ 
at  the  time  the  agreement  was  made  and  signed.  Jones  v,  Littledale, 
©  Ad.  &  E.  486, 1  N.  &  P.  677,  is  exactly  to  the  same  effect.  The  pre- 
sent case,  however,  differs  from  all  that  appear  in  the  books,  inasmuch 
as  here  the  parties  describe  themselves  as  agents.  Further,  it  is  submit- 
ted, upon  the  authority  of  Thomson  v.  Davenport,  that,  the  principal 
here  being  a  foreigner, — resident  in  Ireland, — the  credit  must  be  assumed 
to  have  been  given  to  the  agents  in  this  country.  [Cresswell,  J. — The 
question  is,  with  whom  was  the  contract  made  ?]  Humble  v.  Hunter, 
12  Q.  B.  310  (E.  C.  L.  R.  vol.  64),  was  also  referred  to.  [Cresswell, 
J.,  referred  to  Rayner  v.  Grote,  15  M.  &  W.  359. f] 

Bt/les,  Serjt.,  and  T,  Jones,  showed  cause  on  the  28th  of  April. — In 
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the  body  of  the  charter-party,  the  defendants  are  called  "  agents  for 
charterers  and  merchants ;"  the  vessel  is  to  load  ^'  from  the  factors  of 
the  said  affreighters,"  at  Cadiz,  a  cargo  of  salt,  which  is  to  be  brought 
to  and  taken  from  alongside  ^^  at  merchants'  risk  ;"^  the  freight  is  to  be 
paid,  one-half  in  cash  on  delivery  of  the  cargo  at  the  port  of  discharge, 
the  remainder  ^^by  captain's  bill  on  the  merchants;"  the  ship  is  to  be 
addressed  to  "  charterers'  agents ;"  and  the  signature  is,  "  OflFor  k  (Hm- 
man,  agents."  It  is  now  sought  to  charge  the  defendants  personally, 
on  the  ground  that  they  merely  describe  themselves  as  agents,  without 
stating  expressly  that  they  contract  as  agents,  or  mentioning  the  names 
of  their  principals.  This  rule  admits  of  four  distinct  answers.  1.  That 
the  charter-party  does  sufficiently  refer  to  the  principals.  2.  That  the 
nature  and  scope  of  the  instrument  shows  that  the  principals  are  to  be 
looked  to  for  payment,  and  not  the  agents.  8.  That  there  is  no  decided 
case  to  show  that  a  party  signing  a  contract  as  this  is  signed  is  charge- 
"CQIH  ^^^^  ^  principal.  4.  That  parol  ^evidence  is  admissible  to  show 
-*  who  were  the  contracting  parties. 

1.  The  charter-party  does  not  in  terms  name  the  principals ;  but  it 
sufficiently  refers  to  them.  The  last  of  Bacon's  maxims  (reg.  25)  applies 
to  this  case, — "Praesentia  corporis  toUit  errorem  nominis,  et  Veritas 
nominis  toUit  errorem  demonstrationis."  The  defendants  describe  them- 
selves as  *^  agents  for  charterers  and  merchants."  The  merchant  means 
the  owner  of  the  cargo  to  be  pnt  on  board.  [Cresswsll,  J. — There  is 
no  specific  cargo :  all  is  uncertain.]  Id  certum  est  quod  certum  reddi 
potest.  [Cresswell,  J. — Would  the  description  apply  to  any  one  at 
Cadiz  who  might  pat  a  cargo  on  board  ?  It  clearly  does  not  at  the  time 
it  is  executed  designate  who  the  merchants  are.]  They  are  intimated 
by  a  circumstance ;  not  then  pointed  out  certainly.  •  [Crbsswell,  J. — 
Nor  ascertained  at  the  time.]  The  principals  are  sufficiently  pointed 
out  by  the  circumstances,  as  the  owner  of  a  particular  cargo. 

2.  The  charter-party  expressly  provides  that  the  "  merchants"  are  to 
pay  the  stipulated  freight.  [Jervis,  C.  J. — It  does  not  follow  that  the 
merchant  is  the  charterer,  because  the  merchant  is  to  pay  the  freight. 
Cresswell,  J. — It  may  be  that  Offer  &  Gamman  contract  that  the 
merchants  shall  accept  a  bill,  for  the  freight ;  and  they  may  be  liable 
if  they  refuse  to  accept.]  The  defendants  were  mere  brokers.  [Cress- 
well, J. — We  do  not  know  that.]  In  Carr  v.  Jackson,  7  Exch.  382,t  a 
charter-party  contained  the  following  clause, — "  This  charter-party 
being  concluded  by  C.  T.  Jackson  (the  defendant)  on  behalf  of  another 
party  resident  abroad^  it  is  agreed  that  all  liability  of  the  former  ceases 
as  soon  as  he  has  shipped  the  cargo:"  it  was  shown  that  the  defendant 
had  paid  for  the  goods  in  his  own  name,  and  that,  at  the  port  of  desti- 
nation, they  had  been  claimed  by  and  delivered  to  a  person  who  pro- 
*Qi  91  ^^^^^  ^^  unsigned  bill  *of  lading  which  the  captain  had  delivered 

^  to  the  defendant :  and  it  was  held,  that  there  was  no  evidence 
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that  the  defendant  acted  as  principal,  so  as  to  render  him  liable  for  the 
freight.(a)  [Cresswbll,  J. — The  difference  of  the  two  signatures  to 
this  charter-party  is  curious.]  Looking  at  the  description  of  the  defend- 
ants at  the  beginning,  at  the  stipulation  for  payment,  and  at  the  signa- 
ture at  the  end,  it  amply  appears  that  the  defendants  were  known  to  be 
contracting  as  agents  only:  Downraan  v.  Williams,  7  Q.  B.  103;  Lewis 
V,  Nicholson,  18  Q.  B.  503.  Lewis  v.  Nicholson  was  an  action  of 
kssumpsit  on  a  promise,  that,  if  the  assignees  of  a  bankrupt  would  per- 
mit the  sale  of  his  goods,  the  defendant  would  pay  the  plaintiff  the  net 
proceeds  to  the  amount  of  his  debt  secured  on  such  goods.  The  defend- 
ant pleaded  non  assumpsit ;  and  on  the  trial  it  was  proved  that  the 
defendants,  being  solicitors  to  the  assignees,  wrote  to  the  plaintiff's 
solicitor,  saying, — '^  In  consideration  of*  plaintiff's  "consenting  to  the 
sale,'*  "we  hereby,  on  behalf  of  the  assignees,  consent  that  the  net  pro- 
ceeds" shall  be  paid  to  the  plaintiff.  This  offer  was  accepted:  the 
goods  were  sold ;  but  the  proceeds  were  not  paid  over.  The  letter  was 
written  by  the  authority  of  the  trade  assignee,  but  not  known  to  nor 
ratified  by  the  pflScial  assignee.  Other  subsequent  letters  were  in  evi- 
dence. The  plaintiff  was  nonsuited:  and,  upon  a  motion  to  set  aside 
the  nonsuit,  it  was  held,  that,  on  the  true  construction  of  the  letter,  the 
defendants  did  not  contract  themselves,  but  made  the  contract  for  the 
assignees:  that  the  trade  assignee  had  no  authority  to  bind  the  ofiicial 
assignee  personally ;  but  that  this  absence  of  authority  did  not  make 
the  defendants  liable  on  the  contract  as  principals.  Lord  Campbell 
says, — "  The  letter  expresses,  that,  in  consideration  of  the  plaintiff  con- 
senting to  the  sale,/  we  *  hereby  on  behalf  of  the  assignees,  con-  r^Q-io 
Bent.'  My  Brother  Shee  in  effect  asks  us  to  read  the  contract  ^ 
as  if  the  words  on  behalf  of  the  assignees  were  not  there :  but  they  are 
there ;  and  the  nature  of  the  facts  shows  that  they  were  meant  to  ex- 
press a  contract  by  the  assignees ;  for,  it  was  the  consent  of  the  assignees 
to  pay  over  the  money,  that  was  material  to  the  plaintiff."  That  ip,  in 
substance,  what  the  court  is  asked  to  strike  out  here.  That  case  fur- 
nishes a  rule  of  decision  which  may  be  reasonably  acted  upon  in  this 
case.  It  is  manifest  that  the  merchants  were  looked  to  for  payment,, 
and  not  the  agents.  [Williams,  J. — It  seems  to  be  assumed  that  the 
plaintiff  knew  who  the  "  merchants"  were.]  The  jury  so  found.  [Cress- 
well,  J. — Do  you  contend,  that,  if  the  defendants  had  at  the  commence- 
ment of  the  charter-party  described  themselves  as  "  agents  of  Messrs. 
O'Rorke  &  Co.,"  and  then  signed  it  in  the  manner  they  have  done,  they 
would,  upon  the  authorities,  not  be  liable  personally  ?]  It  is  submitted 
that  they  would  not.  The  court  would  look  at  all  the  circumstances. 
The  argument  assumes  that  the  names  of  O'Rorke  &  Co.  are  inserted. 

3.  In  some  of  the  text-books,  it  is  broadly  laid  down  that  one  who 
contracts  as  agent  for  an  undisclosed  principal,  is  personally  responsible. 

{a)  Sec  Bickerton  r.  BaircU,  5  M.  A  Selw.  38.3. 
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Thus,  in  Story  on  Agency,  §  266,  it  is  said,  that  "  a  person  contracting 
as  agent  will  be  personally  responsible  where,  at  the  time  of  making  the 
contract,  he  does  not  disclose  the  fact  of  his  agency,  but  he  treats  with 
the  other  party  as  being  himself  the  principal ;  for,  in  such  a  case,  it 
foll(5ws  irresistibly  that  credit  is  given  to  him  on  account  of  the  contract. 
Thus,  a  factor  or  broker,  or  other  agent  buying  goods  in  his  own  name 
for  his  principal,  will  be  responsible  to  the  seller  therefor  in  every  case 
where  his  agency  is  not  disclosed."  Again,  §  267,  he  says, — "The 
same  principle  willl  apply  to  contracts  made  by  agents,  where  they  are 
*Q1  J.1  *^^*^^  ^^  ^^  agents,  and  acting  in  that  character,  but  the  name 
-'  of  their  principal  ia  not  disclosed  ;  for,  until  such  disclosure,  it  is 
impossible  to  suppose  that  the  other  contracting  party  is  willing  to  enter 
into  a  contract  exonerating  the  agent,  and  trusting  to  an  unknown  prin- 
cipal, who  may  be-  insolvent,  or  incapable  of  binding  himself."  The 
learned  author  refers  to  Smith's  Comroercial  Law,  Section  VII.,  p.  169 
(5th  edit.)  In  Hanson  v.  Roberdeau,  Peake's  N.  P.  C.  120,  Lord  Ken- 
yon  ruled,  that,  where  an  auctioneer  does  not  disclose  the  name  of  his 
principal  at  the  time  of  the  sale,  he  is  personally  liable  to  an  action  for 
damages  for  not  completing  the  contract :  but  that  is  not  sustained  by 
any  subsequent  authority.  No  doubt,  if  the  principal  be  not  disclosed 
at  the  time  of  entering  into'  the  contract,  the  agent  is  liable :  Higgins  r. 
Senior,  8  M.  &  W.  834.t 

4.  Where  the  party  making  the  contract  describes  himself  as  agent 
for  another,  it  is  competent  to  him  to  show  by  parol  evidence  that  he 
disclosed  his  principal  at  the  time,  not  for  the  purpose  of  contradicting 
the  written  contract,  but,  as  Cresswell  says,  arguendo,  in  Higgins  r. 
Senior,  "  to  point  the  agreement  to  the  true  party  who  made  it  by  his 
agent.*'  [Cresswell,  J. — In  the  notes  to  Thomson  v.  Davenport,  in 
Smith's  Leading  Cases,  it  is  said  to  be  now  fully  established  "  that  parol 
evidence  can  never  be  admitted  for  the  purpose  of  exonerating  an  agent 
who  has  entered  into  a  written  contract  in  which  he  appears  as  principal, 
even  though  he  should  propose  to  show,  if  allowed,  that  he  mentioned 
his  principal  at  the  time  of  entering  into  it."  If  this  contract  makes 
Messrs.  OSbr  &  Gamman  the  contracting  parties,  I  apprehend  they 
cannot  get  rid  of  their  liability,  by  showing  by  parol  evidence  that  at 
the  time  they  entered  into  it  they  stated  that  they  did  so  as  agents  for 
0*Rorke  &  Co.  If  you  introduce  parol  evidence  to  show  that  they  did 
^Q^ -^  not  *contract  as  they  purport  to  contract,  do  you  not  contradict 
'  -*  the  document  ?] 

The  third  ground  upon  which  the  rule  was  obtained,  may  be  disposed 
of  in  a  word.  The  suggestion  of  Lord  Tenterden  in  Thomson  r.  Da- 
venport, 9  B.  &  C.  78,  4  M.  &  R.  110,  that,  where  the  principal  is  a 
foreigner,  the  law  casts  a  liability  upon  the  agent,  although  the  prin- 
cipal was  expressly  named  at  the  time,  is  clearly  not  law.  It  was 
repudiated  by  this  court  in  Peterson  v.  Ayre,  13  C.  B.  353  (E.  C.  L.  R. 
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vol.  76),  and  Mahony  v.  Kekul^,  14  C.  B.  390  (E.  C.  L.  R.  vol.  78) ; 
and  still  more  pointedly  in  the  recent  case  of  Green  v.  Kopke,  ant^,  p. 
649.  [Jervis,  C.  J. — The  rule, — if  there  be  any  such, — clearly  does 
not  apply  to>  a  case  of  this  sort.] 

Knawles  and  WilleSy  in  support  of  the  rule. — The  defendants  in  this 
case  have  contracted  in  such  a  manner  as  to  make  themselves  personally 
liable.  They  have  not  on  the  face  of  the  contract  disclosed  the  names 
of  their  principals,  or  so  pointed  them  out  as  to  leave  no  doubt  as  to  the 
party  meant  to,  be  charged.  What  is  the  contract  ?  It  begins, — "  It  is 
this  day  mutually  agreed  between  Mr.  W.  Gillett  and  Messrs.  Offer  & 
Gamman,  agents  for  charterers  and  merchants,'' — not  ^^as  agents," 
which  is  an  important  omission,  for  ,the  expression  used  imports  no 
more  than  a  mere  description  of  their  trade, — as  if  it  had  been  ^'ship- 
brokers"  or  '' commission-agents."  The  ship  is  to  proceed  to  Cadiz, 
and  there  load  a  full  cargo  ''  from  the  factors  of  the  said  affreighters" 
She  is  then  to  proceed  to  Halifax,  and  deliver  the  cargo,  on  payment  of 
freight,  one  half  in  cash,  the  residue  by  captain's  bill  on  the  merchants, 
at  sixty  days'  sight.  And  it  is  signed  "  for  W.  Gillett,  Hooper  &  Baker, 
agents ;  Offer  &  Gamman,  agents."  Who  is  to  be  the  charterer  ?  Who 
is  to  put  the  goods  on  *board  ?  Who  is  to  pay  the  freight  ?  The  r;)tq-|z5 
charter-party  is  wholly  silent  as  to  all  these  matters.  The  in-  *- 
ference,  therefore,  is,  that  the  parties  making  the  contract  are  liable : 
and  the  question  is,  whether  resort  can  be  had  to  parol  evidence  to 
show  that  some  persons  not  named  therein,  nor  designated  therein  by 
reference,  are  the  contracting  parties.  The  case  of  Carr  v.  Jackson,  7 
Exch.  382,t  is  disposed  of  by  the  observation  made  by  Cresswell,  J. 
If  the  defendants  had  expressly  contracted  as  agents  for  O'Rorke  & 
Co.,  and  had  signed  the  charter-party  as  agents^  the  case  might  have 
admitted  of  a  very  different  consideration.  But  here,  no  principal  is 
named,  or  designated  by  any  description  that  can  with  certainty  be 
applied  to  any  one.  The  rule,  as  deduced  from  a  careful  review  of  the 
authorities,  clearly  is,  that,  where  a  man  contracts,  though  he  states 
himself  to  be  an  agent  at  the  time,  if  he  does  not  name  his  principal, 
he  is  himself  personally  liable.  This  is  expressly  laid  down  in  Magee 
V.  Atkinson,  2  M.  &  W.  440  ;t  and  still  more  clearly  in  Jones  v.  Little- 
dale,  6  Ad.  &  E.  486  (E.  C.  L.  R.  vol.  88),  1  N.  &  P.  677  (E.  C.  L.  R. 
vol.  86),  where  Lord  Denman  says :  ''  There  is  no  doubt  that  Evidence 
is  admissible,  on  behalf  of  one  of  the  contracting  parties,  to  show  that 
the  other  was  agent  only,  though  contracting  in  his  own  name,  and  so 
to  fix  the  real  principal ;  but  it  is  clear,  that,  if  the  agent  contracts  in 
such  a  form  as  to  make  him  personally  responsible,  he  cannot  after- 
wards, whether  his  principal  were  or  were  not  known  at  the  time  of  the 
contract,  relieve  himself  from  that  responsibility."  But  the  case  which 
decisively  fixes  the  rule,  is  Higgins  v.  Senior,  8  M.  &  W.  834.t  If 
there  be  any  case  which  more  especially  requires  the  exclusion  of  parol 


916  MEMORANDUM.     1856. 


evidence  to  vary  the  terms  of  the  written  contract,  it  is  this  case.  In 
Wilson  V.  Zulueta,  14  Q.  B.  405  (R  C.  L.  R.  vol.  68),  where  the  de- 
fendant expressly  contracted  in  writing  "  in  behalf  and  repre$efita(ion 
*Q171  ^"^  "^^^  *  Antonio  Parego  of  Havana,*  but  some  of  the  matters 
-*  provided  for  by  the  agreement  were  to  be  done  in  England,  the 
court,  heldj  on  the  construction  of  the  agreement,  that  the  agent  waa 
personally  liable  on  it.(a)  In  Kennedy  v.  Gouveia,  3  D.  &  R.  503  (£• 
C.  L.  R.  vol.  16),  the  consignee  and  agent  of  a  vessel  chartered  for  a 
specific  voyage,  entered  into  an  agreement  with  the  captain,  describing 
himself  as  ''^consignee  and  agent'*  of  the  above  brig  and  cargo,  *'*'on 
behalf  of  Mr.  M.,  merchant  of  Liverpool,"  the  agreement  stating  that  "it 
is  witnessed  that  the  said  parties  agree**  that  the  vessel  shall  go  to  another 
port,  there  discharge  the  remainder  of  her  cargo,  and  receive  a  full  and 
complete  homeward  cargo  at  the  same  freight  as  she  would  have  got  had 
she  proceeded  on  the  voyage  stipulated  in  J;he  charter-party,  and  then 
signed  th^  agreement^  in  his  owirN^'ame,.\ritliQUt  describing  himself  aa 
agent :  and  it  was  Jield,  4;hal  be  madeliidis^ilf  ^rsonally  liable  for  the 
freight  of  the  homeward  voyage.  That  is  a  much  stronger  case  than 
this ;  for  here  there  are  no  qualifying  words  at  all.  And  see  Tanner  «• 
Christian,  4  Ellis.  &  B.  591  (E.  C.  L.  R.  vol.  82). 

The  circumstance  of  the  principal  being  a  foreigner  is  observed  upon 
by  Maule,  J.,  in  delivering  the  judgment  of  the  court  in  Smyth  v.  An- 
derson, 7  C.  B.  21  (E.  G.  L.  R.  vol.  62).  And,  even  according  to  the 
recent  authorities  in  this  court,  it  is  a  fact  that  is  not  to  be  lost  sight 
of.  In  Story  on  Agency,  4th  edit.  §  268,  it  is  assumed  to  be  a  general 
rule,  "  that  agents  or  factors  acting  for  merchants  resident  in  a  foreign 
country,  are  held  personally  liable  upon  all  contracts  made  by  them  for 
their  principals ;  and  this  without  any  distinction  whether  they  describe 
themselves  in  the  contract  as  agents  or  not.  In  such  cases,  the  ordinary 
«Qlft1  P^^su^P^ioi^  i^9  ^^^^  credit  is  '^'given  to  the  agents  or  factors; 
^  and,  not  only  that  credit  is  given  to  the  agents  or  factors*  bnt 
that  it  is  exclusively  given  to  them,  to  the  exoneration  of  their  em- 
ployers. "(6) 

(a)  But  see  Mahony  v.  KekaU,  li  C.  B.  890. 

(ft)  This  is  ooDtroverted  in  2  Kent's  Commentaries,  630.    See  the  passage  eitad  hj  JtrwU,  CL 
J.,  in  Qreen  v.  Kopke,  ante,  pp.  554,  555. 

The   American  authorities  seem  to  Conn.  680.    See  HiDs  v.  Bannister,  8 

favour  the  position  that  as  between  the  Cowen,  31 ;  Fogg  v.  Virgin,  19  Maine^ 

original  parties  to  a  contract,  not  under  352;  Pomeroy  v.  Slack,  16  Verm.  220; 

seal,  it  is  competent  to  show  that  the  Packard  v.  Nye,  2  Mete.  47 ;  Fitch  v. 

defendants  executed  it  as  agents,  pro-  Lawton,  6  How.  (Miss.)  371 ;  Rupert 

vided  it  was  at  the  time  declared  or  v.  Madden,  1  Chandler,  146 ;  Collins 

known  to  the  plaintiff :  Brockway  v.  v.  Johnson,  16  Georgia,  458 ;  Roberta 

Allen,  17  Wend.  40  ;  Webb  v,  Burke,  v.  Austin,  5  Wharton,  313. 
5  B.  Monroe,  51 ;   Hovey  v.  Magill,  2 
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ABODa 
Plaee  of. — Stt  Jonrr  Stock  CompahTi  II.  l,  2. 

ABORTIVE  SCHEME. 
Sw  JoiHT  Stock  Ooxpamt,  L 

AGENT. 
S00  Pbihcipal  and  Aqbiit. 

AGREEMENT. 

See  CORTRAOT. 

ALLOTMENT. 
See  Pbkscriptitk  Right. 

AMENDMENT. 

I,  Under  the  Z7th  eeetion  of  (A«  Commfm  Law 
Procedure  Act,  1854,  17  <^  18  Vict.  e.  125. 

A.  Baed  B.,  C,  D.,  E.,  F.,  G.,  and  H.,  in  an 
motion  of  contract:  H.  Buffered  judgment  by 
default;  and  the  evidence  failed  as  against  F. 
and  G. : — Held,  that  it  was  eompetent  to  the 
judge  at  Nisi  Prius  to  amend  the  record,  under 
the  37th  section  of  the  Oommon  Law  Procedure 
Act,  1854,  17  A  18  Viet  o.  125,  by  striking  out 
the  names  of  F.  and  G.,  and  a  proper  case  for 
the  ezeroia^  of  his  ditoroUon.  Johneon  t.  Ooe~ 
lett,  728 

IL  0/ Pleading. 

When  two  pleas  are  demurred  to,  and  the 
demurrer  fails  as  to  one,  and  the  defendant 
eleets  to  amend  the  other,  the  only  rule  the 


court  can  pronounce  is,  a  rule  for  the  defend- 
ant to  be  at  liberty  to  amend.  Pianeiani  v. 
The  London  and  South  Weetem  Railway  Com- 
pa$ty,  226 

in.  In  the  Court  0/ Error, 

Amendment  of  the  record  after  appeal  to  the 
Exchequer  Chamber.     Walker  v.  BartUttf  845 

ARBITRAMENT. 

L  CompuUory  Reference  under  17  <!&  18  Vict,  c. 

125,  t.  S. 

Bateeution."] — ^The  form  (No.  10)  of  the  writ 
of  execution,  where  matter  of  account  is  refer- 
red to  and  decided  on  by  an  arbitrator,  officer 
of  the  court,  or  county  court  judge,  as  settled 
by  the  judges  by  the  rule  of  Michaelmas  Vaca- 
tion, 1854,  does  not  dispense  with  the  signing 
of  judgment  or  the  obtaining  a  rule  t>r  order 
under  the  1  A  2  Vict  c.  110,  s.  18.  Kendil  t. 
MerreU,  178 

H.  Effect  of  Bankruptcy  upon  Agreement  to  re- 
fer. — See  Bankrupt,  IV. 

III.  Evidence, 

The  court  granted  a  habeas  oorpus  ad  testi- 
flcandum  to  bring  up  a  prisoner  in  ciTil  custody 
for  the  purpose  of  giving  evidence  before  an 
arbitrator.     Mareden  t.  Overburg,  34 

IV.  Coete, 

1.  Where,  by  the  order,  the  costs  of  the  refer- 
ence and  award  are  to  abide  the  event  of  the 
award,  and  the  event  is  partly  in  favour  of  the 
plaintiff  and  partly  in  favour  of  the  defendant. 
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ARBITRAMENT. 


BANKRUPT. 


no  costs  ftre  payable  on  eithtr  side.    QrihhU  t. 
BuehanaHf  691 

2.  Therefore,  where  a  cause  and  all  matters 
in  difference  were  referred,  the  costs  of  the 
cause  to  abide  the  event  of  the  action,  and  the 
cosls  of  the  reference  and  award  to  abide  the 
event  of  the  award,  and  the  arbitrator  found  all 
the  issues  in  favour  of  the  plaintiff,  and  that  be 
was  entitled  to  recover  in  the  action  80^  14«. 
1 1</.,  and,  as  to  the  matters  in  difference,  that 
there  was  due  from  the  plaintiff  to  the  defend- 
ant 62.,  and  directed  that  the  defendant  should 
within  ten  days  pay  the  balance  to  the  plain- 
tiff:— Held,  that  neither  party  was  entitled  to 
the  costs  of  the  reference  and  award.  lb, 

ARREST. 
Ditekarge  from. 

The  oonrt  will  entertain  an  application  for 
the  discharge  from  custody  of  a  party  arrested 
on  a  capias  under  the  1  A  2  Vict  c.  110,  s.  8, 
or  for  the  restoration  of  money  deposited  on 
the  arrest,  where  it  plainly  appears  that  the 
plaintiff  has  no  catwe  of  ac<«on.  Utammtra  v. 
Bughe9,  527 

ASSURANCE. 
Hee  Insu BANCS. 

ATTACHMENT. 
For  Ditobedience  of  a  Rult  of  Court, 

1.  To  sustain  an  attachment  for  disobedience 
of  a  rule  of  court  requiring  the  party  to  execute 
a  conveyance,  it  is  not  enough  merely  to  serve 
him  with  a  copy  and  to  show  him  the  original 
rule :  there  must  be  an  express  demand  upon 
bim  to  do  the  act  which  the  rule  commands 
him  to  do.     Swinfen  v.  Swiufen,  485 

2.  This  oonrt  may  issue  an  attachment  for 
disobedience  of  a  rule  drawn  up  on  an  order  of 
Nisi  Prius  made  at  the  trial  of  an  issue  directed 
by  the  Court  of  Chancery.  lb. 

The  dourt  will  not  inquire  into  the  authority 
of  counsel  to  agree  to  a  compromise  of  a  cause 
at  Nisi  Prius.  lb. 

4.  Service  of  a  rule  under  the  60th  section 
of  the  Common  Law  Procedure  Act,  1854,  upon 
the  wife  of  the  party,  without  showing  that  it 
came  to  his  knowledge,  is  not  sufficient  Jfoson 
y.  Jfuggeridge,  642 

And  tee  AttorNBT,  II. 

ATTORNEY. 

I.  Negligence. 

An  attorney  received  from  0.  k  A.,  agents  of 
0.  L,  A  Co.  of  Pari*,  instructions  to  sue  the 
acceptors  upon  five  foreign  bills  of  exchange, 
which  they  (0.  A  A.)  alleged  to  be  **  unpaid  and 


oT  the  bills  was  sent  to  the  attorney*  with  a  not^ 
stating  them  to  be  all  endoned  to  C.  L.  &  Co 
The  attorney  thereupon  brought  the  action  in 
the  names  of  0.  A  A.,  and  discovering  after- 
wards, when  the  bills  were  for  the  first  tante 
shown  to  him,  that  there  was  no  special  en- 
dorsement to  0.  A  A.  as  required  by  the  law  of 
France,  he  discontinued,  and  brought  another 
action  in  the  names  of  C.  L.  A  Co. : — 

Held,  that  the  suing  in  the  names  of  0.  A  A. 
without  having  first  ascertained  that  they  were 
in  a  position  to  maintain  an  action  on  the  bills 
was  such  groM  negligence  as  to  disable  the  attor- 
ney from  recovering,  the  costs  of  the  abortive 
action.     Long  v.  Orn,  610 

II.  AttiMcktnent  againet. 

An  attorney  not  appearing  pursuant  to  a  rule 
calling  on  him  to  answer  the  matters  of  the 
affidavit,  on  being  called  three  times  in  open 
court,  a  writ  of  attachment  was  ordered  to  be 
issued  against  him.     Easton  v.  Neville,        54S 

III.  Striking  off  JiolL 

Where  an  attorney  has  been  stnaek  off  the 
roll  of  the  Court  of  Queen's  Bench  for  mieeoB> 
duct,  he  will,  on  production  of  the  rule  for  that 
purpose,  be  struck  off  the  roll  of  this  court  /a 
re  John  Colline,  273 

rV.  Beadmieeum, 

1.  In  the  year  1847,  A.  was  found  guilty  of 
forgery  f  but  judgment  was  respited  on  the  grouod 
that  the  judge  had  received  evidence  which  was 
inadmissible,  viz.  admissions  wb^^sb  the  prisoner 
had  been  compelled  to  make  when  under  exami- 
nation as  a  witness  in  an  action  in  the  Court  of 
Queen's  Bench ;  and  be  in  consequence  received 
a  free  pardon.  In  1849,  A.  was  struck  off  the 
roll  for  perjury  in  an  affidavit  of  increase : — Th« 
court  refused  in  1856  to  readmit  bim  to  the 
roll,  although  ho  produced  very  strong  affidavit! 
and  testimonials  as  to  bis  conduct  since  1849. 
In  re  Edmund  Oarbett,  403 

2.  An  attorney  was  readmitted,  although  the 
rule  of  Hilary  Term,  1853,  which  requires  • 
copy  of  the  affidavit  on  which  the  applicatioii 
is  founded,  to  be  left  at  the  chambers  of  th« 
Chief  Justice  of  the  Court  of  Queen's  Bench, 
bsd  not  been  complied  with.  Ex  parU  TloaMW 
Jfakitieon,  661 

BANKING  COMPANY. 
See  FBACDULniT  Rbprbsbhtatios,  L  S. 

BANKRUPT. 

I.  Act  of  Bankruptey, 

1.  Voluntary  Conteeyaitce.^ — A,,  a  licensed 
victualler,  was  indebted  to  B.  in  STOi,  for  gooda 
sold  and  money  advanced.  Being  pressed  for 
payment,  as  an  inducement  for  forbearance  on 


duly  protested  in  their  hands."    A  copy  of  one    the  part  of  B.,  A.,  on  the '5th  of  April,  1854, 


BANKRUPT, 
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executed  a  deed  whereby  he  mortgaged  to  him 
the  public-house  in  which  the  busineu  was 
carried  oq,  and  assigned  to  him  all  his  trade 
and  other  fixtures  and  household  furniturOi 
with  a  power  of  sale  in  case  of  default  in  pay- 
ment of  the  debt  and  interest  by  certain  instal- 
ments, extending  ov^r  a  period  of  several 
months.  The  value  of  the  property  mortgaged 
was  between  300^.  and  4002.  The  value  of  A.*s 
assets  at  the  time  was  about  1200Z.;  and  his 
dobts  altogether  amounted  to  4000/.  A.  con- 
tinned  his  business  until  the  22d  of  July,  when 
he  became  bankrupt;  having  in  the  mean  time 
received  further  supplies  of  goods  and  advances 
of  money  from  B.,  and  made  various  payments 
t(t  other  creditors : — 

Held,  that  the  execution  of  the  deed  was  not 
an  act  of  bankruptcy, — the  assignment  not  be- 
ing of  the  whole  (or  the  whole  with  a  colour- 
able exception)  of  A.'s  property,  and  the  de- 
feating or  delaying  of  creditors,  by  producing 
absolute  present  insolvency  and  incapacity  to 
carry  on  trade,  not  being  its  necessary  result : 
nor  was  the  deed  void  as  a  fraudulent  prefer- 
ence of  B.,  it  being  the  result  of  pressure  on  his 
part,  and  not  a  voluntary  conveyance  on  the 
part  of  A.     Hale  v.  AUnutt,  505 

2.  A  trader,  in  consideration  of  advances  in 
cash  and  goods,  assigned  all  his  stock  to  the 
defendants,  to  secure  such  advanceq^and  also  a 
debt  previously  due  to  them.  The  goods  so  as- 
signed comprised  all  his  property,  except  some 
household  furniture  and  book-debts.  In  an 
action  by  the  assignees  of  the  trader  to  recover 
the  value  of  the  goods  seized  under  this  bill  of 
sale,  the  judge  left  it  to  the  jury,  with  very 
strong  observations,  to  say  whether  they  would 
infer  an  intent  to  defeat  and  delay  creditors. 
The  jury  having  found  for  the  plaintiffs, — the 
courty  thinking  they  might  have  been  misled  by 
the  observations  of  the  learned  judge,  granted 
a  new  trial,  the  costs  to  abide  the  event.  Pen- 
nell  V.  Dawton,  355 

II.  PeHHon/or  AdjutUeaHon, 

Available  Anete.'} — By  the  20th  section  of 
the  17  A  18  Vict  c  119,  it  is  enacted  that  a 
trader  petitioning  for  an  adjudication  of  bank- 
mptcy  shall  forthwith  after  filing  his  petition, 
and  before  adjudication,  make  it  appear  to  the 
satisfaction  of  the  court  that  hie  available  eetaie 
ie  eujfficieiU  to  produce  IbOL  at  the  leaet : — Held, 
that  the  decision  of  the  Court  of  Bankruptcy 
as  to  value  is  conclusive.  Pennell  v.  ButUr,  209 

III.    What  paewe  to  the  Anigneee. 

In  an  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleaded  the  bankruptcy  of 
the  plaintiff'.  The  plaintiff  replied,  that  he  let 
the  premises  to  the  defendant  as  trustee  fur  J. 
8.,  and. that  he  had  no  beneficial  interest  there- 
in, and  was  suing  as  such  tnistee: — Held,  that 


his  being  trustee  was  not  material,  as  he  had 
shown  by  parol  that  he  had  no  beneficial  in- 
terest in  the  premises.  Houghton  v.  Kixnig,  235 

IV.  Effect  of  Refkrence  by  Bankrupt, 

1.  F.  and  S.  having  brought  an  action  against 
W.  to  recover  the  price  of  timber  delivered 
under  a  contract,  and  W.  having  brought  a 
cross  action  in  which  he  sought  to  recover  da- 
mages against  F.  and  6.  for  alleged  breaches 
by  them  of  the  same  contract,  the  two  actions 
and  all  matters  in  difference  between  the  parties, 
were  referred  to  arbitration.  Before  anything 
was  done  under  the  reference,  F.  and  S.  be- 
came bankrupts;  and  their  assignees  brought 
a  fresh  action  against  W.  for  the  price  of  the 
timber. 

Upon  a  motion,  under  the  11th  section  of  the 
Common  Law  Procedure  Act,  1854  (17  A  18 
VicL  c.  125),  to  stay  the  proceedings  in  the 
last-mentioned  action: — Held,  that,  assuming 
the  section  to  apply  to  such  a  case  (which  the 
court  inclined  to  think  it  did  not),  it  was  not 
one  in  which  thoy  would  in  the  exercise  of  their 
discretion  interfere,  inasmuch  as  by  so  doing 
they  would  be  giving  W.  an  advantage  which 
the  law  did  not  entitle  him  to.  Pennell  v. 
Walker,  651 

2.  Semble,  that  assignees  of  a  bankrupt  are 
not  "  persons  claiming  through  or  under  the 
bankrupt,"  within  the  meaning  of  the  above 
section.  lb. 

V.  Condition  or  Agreement  within  12  <i&  13 
Viet.  c.  106,  ».  145. — iSiee  Mapletf  App.,  Pepper, 
Resp.,  post,  VI.  ' 

VI.  Contingent  Liability  under  12  <&  13  Vict. 
c.  106,  t.  178. 

Ten  years  ago,  A.  let  to  B.,  as  tenant  from 
year  to  year,  premises  adjoining  other  premises 
occupied  by  B.  About  seven  years  ago,  A.  per- 
mitted B.  to  make  a  communicaticn  through  the 
party-wall,  and  to  make  other  alterations,  upon 
condition  that  B.  should,  at  the  termination  of 
his  tenancy,  restore  the  premises  to  their  ori- 
ginal state.  In  April,  1855,  B.  became  bank- 
rupt; and,  on  the  17th  of  May,  B.  gave  notice 
to  A.  that  he  would  deliver  up  possession  of  the 
premises,  under  the  12  A  13  Vict.  c.  106,  s. 
145,  the  assignees  having  declined  to  take 
them : — 

Held,  that  the  "damages  resulting  from  the 
non-compliance  with  the  condition  upon  which 
the  permission  to  alter  was  given,"  did  not  con- 
stitute ''a  liability  to  pay  money  upon  a  oon- 
tingency,"  within  the  178th  section  of  the  12  A 
13  Vict.  0. 106 ;  and  that  the  condition  or  agree- 
ment above  specified,  to  restore  the  premises 
to  their  previous  state,  was  not  a  condition  or 
agreement  within  s.  145.  Maplee,  App.,  Pepper, 
Resp.,  171 
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BILL  OF  EXCHANGE. 

LiahUity  of  Acceptor, 

A.  accepted  a  bill  for  lOOOZ.  for  the  accommo- 
dation of  B.  A  bill  for  that  amoanty  purporting 
to  be  drawn  by  B.  and  accepted  by  A.,  and  by 
B.  endorsed  to  C,  and  by  C.  to  D.  (for  value), 
was  afterwards  presented  to  A.  for  payment. 
A.  having  had  an  opportunity  of  inspecting  the 
bill,  gave  D.  a  check  for  lOOZ.  and  a  renewed 
bill  at  thrae.  months  (similarly  drawn  and  en- 
dorsed) for  10002.,  in  exchange  for  the  bill  so 
presented  to  him.  A.  afterwards  discovered 
that  the  acceptance  to  the  bill  so  delivered  up 
to  him  was  forged: — Held,  no  answer  to  an 
action  at  the  suit  of  C.  upon  the  substituted  bill. 
Mather  r.  Lord  Maidstone,  273 

BUILDING  CONTRACT. 

S€4  COHTBAOT,  I.  1,  2. 

CARRIER. 

NoHee  to  limit  Liability. 

To  a  count  charging  the  defendants,  common 
carriers  by  railway  firom  London  to  Southamp- 
ton and  thence  to  Jersey  by  steam- vessels,  charg- 
ing them  with  the  loss  of  a  passenger's  portman- 
teau,— the  defendants  pleaded  that  the  goods 
contained  in  the  portmanteau  were  writings, 
silks,  furs,  and  lace,  within  the  meaning  of  the 
Carriers'  Act,  11  G.  4  A  1  W.  4,  c  «8,  and 
exceeded  the  value  of  lOZ.,  and  were  deliyered 
by  the  plaintiff  to  the  defendants,  "then  being 
common  carriers  by  land  for  hire,  to  be  carried 
by  them,  as  such  carriers  by  land,  over  their 
said  railway;"  that  such  deliyery  was  made  to 
the  servants  of  the  defendants ;  ihat»  at  the  time 
of  such  delivery,  the  value  and  nature  of  the 
said  goods  were  not  declared  by  the  plaintiff; 
and  that  the  non-delivery  of  the  said  goods  to 
the  plaintiff  in  the  oount  complained  of  was  by 
reason  of  the  same  being  lost  by  the  defendants 
out  of  their  possession  while  the  same  were 
upon  the  railway  of  the  defendant^,  and  in  their 
possession  and  under  their  care  cm  Much  earriera 
hjf  land  as  aforesaid: — ^Held,  a  good  plea. 
PianeiaM  v.  TU  Lwikdan  and  South  WeHem 
Bailwajf  Company,  226 

CAUSE  OF  ACTION. 
Sm  Couhtt  Coubt,  IL  2. 

CERTIFICATE. 

For  Cotf. 

The  eourt  will  not  enlarge  the  time  for  show- 
ing cause  against  a  rule  to  enter  a  suggestion 
under  the  City  SmlOl  Debts  Act,  to  deprive  the 
plaintiff  of  costs,  in  order  to  enable  the  plain- 
tiff to  apply  to  the  Judge  for  a  oertiacate. 
WardT.  Oardw^  039 


CHARTER-PARTY. 
I.   Cofftruction  of. 

1  i  By  a  charter-party  it  was  agreed  that "  the 
good  ship  the  *  Elisabeth,  A.  1,"  then  bound  to 
Havre,  should  with  all  convenient  speed  sail 
and  proceed  to  the  north  of  England  for  coals, 
and  from  thence  proceed  to  Limerick,  where  the 
charterer  engaged  to  put  on  board  a  full  cargo 
of  grain  or  other  lawful  merchandise  for  Lon- 
don. The  charter-party  contained  the  osnl 
exception  of  "the  act  of  God,  the  Queen's  ene- 
mies, fire,  and  all  and  every  other  dangers  and 
accidents  of  the  seas,  rivers,  and  navigatioo." 
In  consequence  of  sea  perils,  the  vemel  was  so 
long  delayed  on  her  voyage  to  the  north  of 
England,  that  she  did  not  arrive  at  Limerick 
until  the  grain  export  trade  from  that  place 
was  over,  and  she  had  in  the  mean  time  ran 
out  of  her  letter. 

In  an  action  against  the  charterer  for  not 
loading  a  cargo : — Held,  that  there  was  no  war- 
ranty that  the  ship  should  continue  A.  1, — that 
evidence  as  to  the  state  of  the  com  trtde  at 
Limerick  was  irrelevant  and  inadmissible, — and 
that  the  exception  as  to  the  dangers  of  the  seas, 
Ac,  was  inapplicable.    Hurtt  v.  Uthnmt,    144 

2.  Turn  of  Loading.'\ — The  defendants  char- 
tered a  ship  from  Sunderland  to  Carthagena, 
engaging  that  she  should  "witli  all  possible 
despatch  load  in  the  south  dock,  in  tke  ew> 
tomary  ma\ner,  from  the  defendants'  agents,  a 
full  and  complete -cargo  of  coke,  to  be  loaded  in 
regular  turn."  In  an  action  for  not  loading  tiie 
ship  '*in  regular  turn,"  pursuant  to  the  charter- 
party, — Held,  that  evidence  was  not  admissible 
to  show,  that,  according  to  the  custom  of  the 
port  of  Sunderland,  under  such  a  contract,  the 
shipowner  was  bound  to  wait  his  turn  aeeordiug 
to  a  list  kept  by  a  coke  manufacturer  noi  named 
in  the  eontraetf  but  mentioned  at  the  time  the 
contract  was  entered  into,  provided  reasonable 
despatch  was  used.    Hudnn  v.  CUmmiwonj  213 

3.  By  a  charter-party  for  a  voyage  from 
Sundswall  to  Southampton,  it  was  stipulated  that 
the  owner  should  receive  '*  the  highest  freight 
which  he  could  prove  [or  '  prove  by  evidetwe*] 
to  have  been  paid  for  ships  on  the  svaie  voyage 
or  passi^  by  water  when  the  vessel  passed 
Elsinore  inwards,  but  not  less  than  90*.  per  St» 
Petersburgh  standard  hundred  :** — 

Held,  by  the  Exchequer  Chamber. — alBrming 
the  judgment  of  the  Court  of  Common  Pleas, — 
that  the  charter-party  did  not  contemplate  strict 
legal  proof  of  the  actual  payment  of  the  higher 
rate  of  freight,  but  reasonable  evidence  that 
such  higher  freight  had  been  paid  or  fntraeud 
to  be  paid;  and  that  the  owner  could  not  entitie 
himself  to  a  higher  rate  of  freight  than  90*., 
by  proving  that  other  vessels  had  been  char- 
tered at  such  higher  rate  for  a  voyage  to  Lon- 
don,— that  not  being,  within  the  fair  intend- 
ment of  the  charter-party,  the  •amm  voyagei 
CMhrn-  V.  CappWf 
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II.  Stamping. — Sec  Eyidbmob,  III. 

COMMISSION. 
See  CoNTBACT,  L  4. 

COMMON. 
See  Wabtb. 

COMMON  LAW  PROCEDURE  ACT,  1854. 

(17  ^  18  Vict.  e.  125.) 

Seetion  3. — Campultor^  lie/erenee. 

An  order  wm  obuined  by  th«  plaintiff  for  a 
reference  to  the  master  under  the  3d  section  of 
the  Common  Law  Procedure  Act,  1854  (17  A  18 
VioL  e.  125) ;  but,  the  master  declining  to  take 
it,  the  plaintiff  obtained  an  order  to  rescind  the 
formier  order  and  proceed  to  trial : — Held,  that 
the  plaintiff  was, not  entitled  to  the  costs  of 
these  proceedings  as  costs  in  the  cause.  Orib- 
hie  V.  Buchanan,  691 

-ErecaUon.]— The  form  (No.  10)  of  the  writ 
of  execution,  where  matter  of  account  is  refer- 
red to  and  decided  on  by  an  arbitrator,  officer 
of  the  court,  or  county  court  judge,  as  settled 
by  the  judges  by  the  rule  of  Michaelmas  Vaca- 
tion, 1854,  does  not  dispense  with  the  signiDg 
of  judgment  or  the  obtaining  a  rule  or  order 
nnder  the  1  A  2  Vict  o.  110,  s.  18.  Kendil  v. 
MerreUf  173 

Section  11. — Staying  Proceedinge  a/Ur  Agree^ 

ment  to  refer, 

F.  and  S.  haying  brought  an  action  against 
W.  to  reoorer  the  price  of  timber  delivered 
under  a  contract,  and  W.  having  brought  a 
cross  action  in  which  he  tonght  to  recover  da- 
mages against  F.  jand  S.  for  alleged  breaches 
by  them  of  the  same  contract,  the  two  actions 
and  all  matters  in  difference  between  the  parties, 
were  referred  to  ^bitration.  Before  anything 
was  done  under  the  reference,  F.  and  S.  be- 
came bankrupts;  and  their  assignees  brought 
a  fresh  aetion  against  W.  for  the  price  of  the 
timber. 

Upon  a  motion,  nnder  the  11th  section  of  the 
Common  Law  Procedure  Act,  1854  (17  A  18 
VicL  c.  125),  to  stay  the  proceedings  in  the 
last-mentioned  action: — Held,  that,  assuming 
the  section  to  apply  to  such  a  case  (which  the 
court  inclined  to  think  it  did  not),  it  was  not 
one  in  which  they  would  in  the  exercise  of  their 
discretion  interfere,  inasmuch  as  by  so  doing 
they  would  be  giving  W.  an  advantage  which 
the  law  did  not  entitle  him  to.  Pennell  v. 
Waiker,  651 

Section  37. — Striking  o%U  Defendants, 

A.  sued  B.,  C,  D.,  E.,  F.,  G.,  and  H.,  in  an 
notion  of  contract:  H.  suffered  judgment  by 
defknlt;  and  the  evidence  failed  as  against  F. 


and  G. : — Held,  that  it  was  competent  to  the 
judge  at  Nisi  Prius  to  amend  the  record,  under 
the  37th  section  of  the  Common  Law  Procedure 
Act,  1854  (17  k  18  Vict  c.  125),  by  striking  out 
the  names  of  F.  and  G.,  and  a  proper  case  for 
the  exercise  of  his  discretion.  Johneon  v.  Goe- 
Uu,  728 

Section  44. — Coeta  on  New  Trial. 

SembU,  that  the  44th  section  of  the  Common 
Law  Procedure  Act,  1854,  which  in  some  mea- 
sure  places  the  costs,  on  motions  for  new  trials 
on  the  ground  of  the  verdiet  being  against  evi- 
dence, in  the  discretion  of  the  court,  has-  not 
altered  the  rule  which  precludes  the  grant  of  a 
now  trial  in  such  cases  where  the  damages  are 
under  20^    Bawkint  v.  Altier,  640 

Section  46. — Intpeetion  of  Documcnte, 

Upon  a  rule  to  rescind  an  order  for  a  review 
of  the  master's  taxation,  it  being  objected  that 
neither  the  rule  nor  the  affidavits  upon  which 
it  was  drawn  up  disclosed  what  the  taxation 
was, — The  court,  in  the  exercise  of  their  dis- 
cretion under  the  46th  section  of  the  Common 
Law  Procedure  Act,  1854,  17  A  18  Vict  c.  125, 
and  without  imposing  any  terms,  ordered  the 
allocatur  to  be  produced  for  their  inspection. 
Aeherofi  v.  Foulkee,  261 

Seetione  51 — 53. — Interrogatoriee. 

1.  SembUf  that  the  answers  to  interrogatories 
under  the  Common  Law  Procedure  Act,  1854, 
17  A  18  Viet  c.  125,  s.  51,  ought  not  to  be  gene- 
ral, but  should  answer,  or  assign  reasons  for 
refusing  to  answer,  each  interrogatory  speci- 
fically.    Chester  v.  Wortley,  239 

2.  Where  a  party  objects  to  the  sufficiency 
of  the  answers,  and  seeks  to  have  a  vivft  voce 
examination  under  s.  53«  he  must  apply  prompt-' 
ly.  lb. 

3.  It  is  no  ground  for  refusing  to  answer  in- 
terrogatories under  the  5l8t  section  of  the  Com- 
mon Law  Procedure  Act,  1854, 17  A  18  Vict  c. 
125,  in  an  action  for  the  infringement  of  a 
patent,  that  the  answers  may  expose  the  de- 
fendant's customers  to  actions.   Tetlejf  v.  Eaaton, 

643 

Se^on  60. — Attachment  agatnet  Judgment- 
Debtor, 

Service  of  a  rule  under  the  60th  section  of 
the  Common  Law  Procedure  Act,  1854,  upon 
the  wife  of  the  party,  without  showing  that  it 
came  to  his  knowledge,  is  not  sufficient  Mason 
V.  Muggeridge,  642 

Seetione  61 — 63. — Gamiehmcnt  Claiutee, 

L  To  an  aotion  for  work  and  labour,  Ac,  the 
defendant  pleaded  that  B.  recovered  judgment 
against  the  plaintiff,  and,  being  such  judgment- 
creditor,  applied  for  and  obtained  an  order 
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under  the  6 1  at  teotion  of  the  Common  Law 
Prooedure  Act,  185i,  17  A  18  Vict,  o,  12&,  that 
the  debt  due  from  the  now  defendant  to  the 
plaintiflf  should  be  attached  to  answer  the  judg- 
ment so  recovered  against  the  plaintiff  by  B., 
that  the  debt  was  still  unsatisfied,  and  that  the 
order  still  remained  in  force : — Held,  a  bad 
plea,  for  not  alleging  that  the  order  was  served 
upon,  or  notice  thereof  given  to,  the  garnishee. 
Lockwood  V.  Nfuhf  536 

2.  Held,  also,  that  recourse  could  not  be  had 
tA  the  replication  for  the  purpose  of  curing  the 
defect  in  the  plea.  lb. 

3.  Qtuere,  as  to  the  effect  of  an  order  duly 
terved,  as  to  binding  the  debt  in  the  hands  of  the 
garnishee?  lb, 

i.  An  order  upon  a  garnishee,  under  the  63d 
section  of  the  Comn^on  Law  Procedure  Act, 
1854,  17  A  18  Vict  o.  125,  has  no  operation 
upon  debts  of  which  the  judgment-debtor  has 
already  divested  himself  by  assignment  Hineh 
▼.  Coatet,  .    767 

COMPROMISE. 
Sf  Counsel. 

CONCURRENT  JURISDICTION. 
jSee  CouHTY  Court,  IL 

CONDITION  PRECEDENT. 
What  amounU  to, 

1.  By  an  agreement  between  A.  and  B.,  it  was 
agreed  that  A.  should  do  all  aota  necessary 
(except  the  advance  of  money)  for  the  purpose 
of  procuring  and  perfecting  certain  letters 
patent)  and  should  immediately  after  the  eawte 
were  procured  execute  an  assignment  of  one 
third  share  therein  to  B. :  and  B.  agreed  to 
pay  all  fees  and  disbursements  that  might  be 
necessary  for  procuring  the  letters  patent,  en- 
rolling the  specification,  and  otherwise  in  per- 
fecting the  same. 

By  the  16  A  17  Vict  o.  5,  s.  3,  it  is  enacted 
that  all  letters  patent  shall  be  made  subject  to 
the  condition  that  the  same  shall  be  void,  apd 
the  privileges  thereby  granted  shall  cease  and 
determine,  at  the  end  of  three  years  and  seven 
years  respectively,  unless  there  be  paid  before 
the  expiration  of  the  said  three  and  seven 
years  respectively  two  several  sums  of  50L  and 
100/.  as  therein  mentioned: — 

Held,  that  the  execution  of  an  assignmeut  by 
A.  was  the  whole  consideration  for  the  undertaiK- 
iqg  of  B.  to  pay  the  sums  mentioned  in  that 
section;  and,  consequently,  a  condition  pre- 
cedent to  his  right  to  sue  B.  for  the  non-pay- 
ment thereof.     Hill  v.  J/bwiif,  72 

2.  A  policy  of  assumnce  entered  into  with  a 
mutual  insurance  association  contained  amongst 
others  a  regulation  (the  sixteenth)  which  pro- 
vided, that,  if  a  ship  insured  in  the  association 


should  be  mortgaged  for  any  debt,  the  owner, 
being  a  member  of  the  association,  should  not 
have  any  claim  by  virtue  of  the  policy,  nor 
should  any  assignee  of  sueh  policy  have  any 
claim  for  any  loss,  unless  previously  to  such 
loss  such  member  should  have  delivered  to  the 
secretary  an  undertaking  in  writing  of  the  Morf. 
gagee  or  tutignee  to  pay  all  sums  which  might 
thereafter  become  due  from  such  member  in  re- 
spect of  such  ship. 

In  an  action  upon  the  policy  for  a  total  loss, 
the  defendant  pleaded,  that  the  ship  was  mort- 
gaged, and  that  the  plaintiff  did  not  previously 
to  the  happening  of  the  loss  deliver  to  the  sec- 
retary an  undertaking  of  the  mortgageee  to  pay 
all  moneys,  which  might  thereafter  become  due 
from  the  plaintiff  in  respect  of  the  ship. 

The  plaintiff  replied,  that  the  defendant  had 
notice  of  the  mortgage,  and  afterwards,  with- 
out requiring  the  undertaking,  from  time  to 
time  demanded  and  received  from  the  mort- 
gagees all  sums  which  became  doe  from  the 
plaintiff  in  respect  of  the  ship,  and  the  eontri- 
butions  for  which  the  plaintiff  as  s  member  of 
the  association  became  liable. 

Held,  that  the  replication  was  no  answer  to 
the  plea, — the  giving  of  the  undertaking  re- 
quired by  the  sixteenth  regulation  being  a  eoa- 
dition  precedent    Bughee  w,  Tindall^  98 

3.  By  agreement  dated  the  15th  of  May,  1855, 
the  plaintiff  covenanted  forthwith  to  procure  a 
vessel  and  stow  on  board  a  certain  telegraphie 
cable  then  at  M.'8  wharf,  and  to  rig,  provision, 
and  man  her,  and  to  have  her  ready  for  sea  at 
the  Nore  on  or  before  the  15th  of  July :  and 
the  defendant  covenanted  to  pay  the  plaintiff 
5000Z.  by  instalments, — 1000/.  eevem  daye  after 
the  arrival  of  the  vessel  at  M.*a  wharf,  200<UL 
on  or  before  the  expiration  of  twe$tig-<me  daye 
after  the  vessol  should  have  arrived  alongside 
M.'s  wharf,  and  the  remaining  2000/.  as  soon 
as  the  ship  should  put  to  sea  from  the  Nore, 
and  also  to  give  the  plaintiff  500  shares  in  a 
certain  company.  It  was  also  mntnnlly  agreed 
that  each  party  should,  within  ten  daye  of  the 
execution  of  the  agreement,  give  and  execnte 
to  the  other  a  bond  with  two  suretiea,  in  the 
sum  of  5000/.,  for  the  due  performance  of  the 
covenants  on  his  part 

In  an  action  upon  this  agreement  the  breaebes 
assigned  being,  non-payment  by  the  defendant 
of  the  5000/.,  or  any  part  thereof,  and  non-de- 
livery of  the  shares  r^ — 

Held,  that  the  execution  of  the  bond  by  the 
plaintiff  was  a  eondition  precedent  to  bis  right 
to  sue  for  such  breaches,     Roberte  v.  Brett,  561 

4.  The  declaration  stated,  that,  by  an  agree- 
ment made  between  the  plaintiff  and  W.  and 
D.,  it  was  agreed,  that,  in  consideration  of  the 
pluntiff  agreeing  to  supply  one  F.  with  timber 
to  the  value  of  200/.,  the  said  W.  and  D.  seve- 
rally agreed  to  guaranty  to  the  plaintiff  the 
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dae  payment  of  any  amonnt  for  such  timber 
not  exceeding  200/.,  within  six  montha  from 
the  date  of  the  sale  of  the  said  timber;  that,  in 
pursuance  of  the  said  agreement,  the  plaintiff 
supplied  timber  to  the  amount  of  153/.  10«.  Id.  to 
P. ;  that  afterwards,  and  whilst  the  said  timber 
was  unpaid  for,  and  before  the  period  of  six 
months  from  the  date  of  the  sale  had  elapsed, 
the  plaintiff  became  dissatisfied  with  such  guar- 
antee so  given  by  W.  and  D. ;  and  thereupon  by 
another  agreement  between  the  plaintiff  and 
the  defendant,  after  reciting  the  said  guarantee, 
thAt  the  plaintiff  had  delivered  timber  to  the 
value  of  153/.  10«.  Id.,  and  that  the  plaintiff 
was  not  satisfied  with  such  guarantee,  the  de- 
fendant, at  the  request  of  W.  and  D.,  in  con- 
tideration  of  the  premiae*,  and  of  the  plaintiff 
forbearing  to  take  any  proceeding*  against  W. 
and  D.,  guarantied  to  the  plaintiff  payment  of 
the  taid  »um  of  153/.  10«.  Id.  on  tite  IZth  of  De- 
cember then  next.  Breach,  that,  although  the 
plaintiff  had  done  all  things  on  his  part  to  entitle 
him  to  be  paid  by  the  defendant  the  said  sum 
of  153/.  10*.  Id.,  the  defendant  had  not  paid 
the  same,  or  any  part  thereof. 

Fourth  plea, — that  the  plaintiff  had  not  done 
everything  on  his  part  to  entitle  him  to  be  paid 
by  the  defendant  the  said  sum  of  153/.  10«.  ]d., 
inasmuch  as  he  the  plaintiff  did  not  forbenr  to 
take  the  said  proceedings  in  the  declarntiim 
mentioned  against  the  said  W.  and  D.,  but,  on 
the  contrary,  took  such  proceedings  before  the 
said  13th  of  December  next  after  the  making 
of  the  said  alleged  agreement : — 

Held,  on  motion  in  arrest  of  judgment,  that 
the  plaintiff's  forbearance  to  sue  W.  and  D.  be- 
fore the  day  named,  was  a  condition  precedent 
to  his  right  of  action  against  the  defendant  on 
the  guarantee.     Bolt  v.  Cozehe,  67S 

CONTINGENT  LIABILITY. 
See  Bankrupt,  VL 

CONTRACT. 
L   Construction  of. 

1.  By  a  contract  for  the  building  of  a  borough 
gaol,  it  was  provided,  amongst  other  things, — 
« that  no  alterations  should  be  made  without 
the  written  authority  of  the  architect,  by  whom 
the  value  of  such  alterations  should  be  ascer- 
tained; and  that  no  allowance  for  alterations 
should  be  made,  unless  the  value  of  the  same 
was  ascertained  at  the  time  the  work  was  done, 
and  entered  in  a  book,  such  entry  to  be  sub- 
mitted to  and  approved  of  by  the  architect," — 
"  that  no  payments  should  be  made  to  the  con- 
tractors, except  on  the  production  of  a  certifi- 
cate from  the  architect  that  a  certain  amount 
of  work  had  been  done  ;  and  that  the  architect 
should  deliver  his  certificate  thereof  at  the  end 


of  every  fourteen  days," — and  "  that  the  con- 
tractors should  be  entitled  to  receive  at  the  end 
of  every  fourteen  days  the  amonnt  for  which 
the  architect  should  have  given  his  certificate ; 
the  amount  of  such  certificate  to  be  less  by  cer- 
tain varying  proportions  than  the  value  of  the 
work  done,  until  90  per  cent,  of  the  whole  should 
be  completed;  and  that  no  further  payments 
ehould  be  made  to  the  contractors  until  three 
calendar  monthe  after  the  architect^  ehould  have 
certified  the  completion  of  the  whole  work  to  his 
sati»factiont  when  one-half  of  the  remainder* 
should  be  paid,  and  the  balance  at  the  end  of 
twelve  months  from  the  date  of  the  architect's 
certificate  of  completion :" — 

Held,  that  the  architect's  certificate  of  final 
completion  was  sufficient,  without  mentioning 
the  amount  remaining  due.  Pashby  v.  The 
Mayor,  Ac.  f  of  Birmingham f  2 

2.  By  the  contract  it  was  further  provided, 
that,  if  any  dispute  or  difference  should  arise  with 
the  contractors  in  any  way  relating  to  the  con- 
tract, or  if  any  question  should  arise  between 
any  of  the  several  contractors  relating  to  the 
proposed  building,  such  dispute,  difference,  or 
question  should  be  settled  by  the  architect, 
whose  decision  thereon  shouM  be  absolute  and 
final : — Hold  that  this  condition  applied  only 
to  disputes  as  to  the  mode  of  carrying  on  the 
•several  works,  and  not  to  differences  between 
the  contractors  and  the  corporation  as  to  their 
claflb  for  extras.  76. 

3.  By  agreement  in  writing,  A.  was  appointed 
surveyor  or  agent  of  B.,  for  two  years  and  a 
half,  at  a  salary  of  200/.  per  annum,  payable 
quarterly;  and  A.  was  in  addition  to  receive  a 
commission  of  5  per  cent  upon  the  first  year's 
rent  for  every  house  which  he  should  let  on  B.'s 
estate.  The  agreement  contained  a  stipulation 
"  that  under  no  pretence  whatsoever  should  A. 
contract  any  debt  in  the  name  of  B.,  or  be  con- 
sidered as  his  agent  to  receive  any  money  on  his 
account"  and  a  proviso,  that,  in  the  event  of  a 
breach,  the  agreement  should  immediately  cease 
and  determine. 

To  an  action  against  B.  for  dismissing  A. 
before  the  expiration  of  the  term,  B.  pleaded 
(thirdly)  that  A.,  whilst  he  was  such  surveyor, 
contrary  to  the  agreement,  and  without  his 
knowledge  and  authority,  and  against  his  will, 
received  from  divers  persons  divers  sums  of 
money  then  due  and  payable  from  them  to  B., 
as  and  under  the  pretence  of  being  B.'s  agent 
in  that  behalf,"  Ac.  :— 

Held,  that  the  receipt  by  A.  of  deposit-money 
from  persons  to  whom  he  had  agreed  to  let 
houses  on  account  of  B.  was  a  breach  of  the 
agreement,  and  a  cause  of  dismissal ;  and  that 
proof  that  he  had  done  so  sustained  the  third 
plea.     Bray  v.  Chandler,  *  718 

4.  A.  also  claimed  commission  for  letting 
certitin  houses.    As  to  this,  the  evidence  waa, 
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that  the  »greeiBent  for  the  letting  was  entered 
into  with  another  agent,  K.,  but  that  the 
tenants  were  introdueed  to  K.  by  A. : — Held, 
that  under  the  terms  of  the  agreement,  A.  was 
entitled  to  the  commission.     Bray  r.  Chandlery 

718 
And  tee  Principal  and  Aoknt. 

IL  Meatwre  of  Damagee  on  Breach  of. 
See  Daxaoks,  1. 

CONVERSION. 
;S'«e  Trotkr. 

COPYRIGHT. 
I.  Infringement, 

1.  The  first  connt  of  Uie  declaration  stated 
that  a  certain  song  of  which  the  plaintiffs  were 
the  proprietors  bad  been  sung  by  a  certain 
eminent  singer  at  certain  pnblio  concerts,  and 
had  acquired  great  popularity,  and  became  in 
great  demand ;  that  the  plaintiffs  published  it 
with  a  likeness  of  the  singer  on  the  outside  leaf; 
and  that  the  defendant,  after  such  publication 
thereof  by  the  plaintiffs,  deceitfully  and  fraudu- 
lently, and  without  their  consent,  caused  to  be 
printed  another  song,  the  music,  melody,  and* 
words  whereof  closely  resembled  the  n^ic, 
melody,  and  words  of  the  plaintiffs'  song,  and 
with  an  outside  leaf  bearing  the  likeness  of  the ' 
same  singer,  and  similar  words  to  those  of  the 
plaintiffs'  song,  with  the  fraudulent  intention 
of  representing  and  inducing  a  belief  that  it 
was  the  song  of  the  plaintiffs,  and  deceitfully 
and  fVandulently,  and  without  the  plaintiffs' 
consent,  offered  for  sale  and  sold  great  num- 
bers thereof,  under  the  false  colour  and  pre- 
tence that  it  was  the  song  so  published  by  the 
plaintiffs ;  whereby  the  plaintiffs  were  injured 
in  the  sale  of  their  said  song. 

The  second  count  was  substantially  the  same, 
but  limited  to  the  piratical  use  of  the  title-page 
and  devices  on  the  outside  leaf  of  the  plaintiffs' 
song. 

The  third  count  stated  that  the  plaintiffs  were 
the  proprietors  of  the  copyright  in  a  certain 
book,  and  that  the  defendant,  without  their 
consent  in  writing,  wrongfully  and  injuriously 
printed  for  sale  divers  copies  of  the  said  work, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby  the  plaintiffs' 
profits  were  lessened. 

The  fourth  count  charged  the  defendant  with 
"  having  in  his  possession  for  sale,  and  selling," 
divers  copies  of  the  work  so  unlawfully  and 
without  the  consent  of  the  plaintiffs  printed. 

The  defendant  pleaded, — to  the  whole  decla- 
ration,— that  the  song  in  question  was  printed 
and  published  without  the  name  and  place  of 
abode  of  the  printer  upon   the  first  or  last 


laares  thereof,  in  ▼iolation  of  the  statntfe  3  4  8 
Vietc.  12:— 

Hold,  that  the  plea  disclosed  no  defence  as 
to  the  charges  in  the  third  and  fourth  eoants ; 
and  eemhle  that  it  oould  not  be  taken  diatriba- 
tively.     ChappeU  t.  Davideou,  194 

2.  Quaere,  whether  the  third  and  foartb  oouuts 
were  bad  for  not  showing  that  the  alleged  in- 
fringement of  copyright  took  place  in  Eng- 
land ?  lb. 

3.  Quctre,  whether  the  want  of  an  allegation 
in  the  third  and  fourth  counts,  that  the  copy- 
right had  been  registered  at  Stationers'  Hall« 
pursuant  to  the  5  4  6  Victb  c.  45,  s.  24,  was  an 
answer  to  the  action  ?  Ih. 

4.  S«mblef  that  the  non-repatration  shonid 
at  all  events  have  been  pleaded.  lb. 

II.   Expunging  or  varying  Entry  at  Stationer^ 

BaU. 

1.  The  court  will  not  exercise  its  power  under 
the  14th  section  of  the  Copyright  Act,  5  4  6 
V'ict.  c.  45,  to  expunge  an  entry  of  proprietor- 
ship of  copyright  in  the  vegistry  book  at  Sta- 
tioners' Hall,  unless  it  be  clearly  and  anequivo- 
cally  shown  that  it  is  •false,— or  vary  it,  unless 
satisfied  by  affidavit  that  in  so  doing  they  would 
make  a  true  entry, — repudiating  the  power  ex- 
ercised by  the  Court  of  Queen's  Bench  in  £x 
parte  Davidson,  2  E.  4  B.  577.  £x  parte  Jmi- 
videoHf  297 

2.  The  author  of  a  song  being  in  America, 
and  wishing  to  secure  to  himself  the  copyrigbi 
in  England  and  in  America,  by  s  simultaneous 
publication  in  both  countries,  sent  instructions 
to  his  publishers  here  to  publish  It  in  London 
on  a  given  day.  The  publishers  did  so,  and 
caused  sn  entry  to  be  made  in  the  registry 
book  at  Stationers'  Hall,  in  which  they  de- 
scribed themeelvee  aa  the  proprietors  of  the 
copyright.  A.  pirated  the  song  in  this  country, 
and  the  author  afterwards  procured  a  judge's 
order  to  vary  the  entry  by  substituting  At> 
name  as  the  proprietor,  and  obtained  an  in- 
junction, and  brought  an  action  against  A.  for 
the  infringement  of  his  right. 

Qucere  whether,  under  th*ese  circumstances, 
A.  was  a  "party  aggrieved"  within  the  14tb 
section  of  the  Copyright  Act,  so  as  to  be  en- 
titled to  ask  the  court  or  a  judge  to  ezponge  or 
vary  the  amended  entry  ?  Ih. 

CORPORATION. 

Whether  an  action  for  a  fhiudulent  repre- 
sentation will  lie  against  a  trading  corporation, 
— qttoere  f  Setnble,  per  Willes,  J.,  that  it  will. 
LaM!9on  V.  The  Bank  of  London,  84 

COST-BOOK  MIKB. 
See  Mini. 


COSTS. 


COVENANT. 
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COSTS. 
I.   Of  Mortgage. 

The  proposed  mortgagee's  solioitor  has  no 
elaim  for  his  charges  against  the  proposed  mort- 
gagor where  the  negotiation  for  the  mortgage 
goes  off  through  the  defanlt  of  the  latter:  he 
must  look  to  the  person  who  retains  him,  lear- 
ing  him  to  his  remedy  against  the  party  who 
oooosioned  the  fruitless  expense.  Wilkimon  v. 
Grant,  t\9 

II.  Of  Abortive  Proceeding, 
An  order  was  obtained  by  the  plaintiff  for  a 
reference  to  the  master  nnder  the  3d  section  of 
the  Common  Law  Procedure  Act,  1854,  17  k 
Vict  0.  122^;  but  the  master  declining  to  take 
it,  the  plaintiff  obtained  an  order  to  rescind  the 
former  order,  and  proceeded  to  trial: — Held, 
that  the  plaintiff  was  not  entitled  to  the  costs  of 
these  proceedings  as  costs  in  the  cause.  Orih- 
hle  T.  Buchanan,  091 

III.  Of  (hunty  Otmrt  Appeal, 

The  successful  party  on  an  appeal  from  a 
decision  of  a  county  court  is  entitled  to  the 
costs  of  the  appeal.   Fogter,  App.,  Smith,  Besp., 

161 

rV.  Of  Reference  and  Award, 

See  Arbitrambut,  IV. 
CoDNTT  Court,  IL 

COUNSEL. 

Authority  of. 

The  court  will  not  inquire  into  the  authority 
of  counsel  to  agree  to  a  compromise  of  a  cause 
at  Nisi  Prius.     Sudnfen  r.  Swinfen,  485 


COUNTERPART. 
See  Etidevcm,  IV. 

COUNTY  COURT. 
I.  Appeal  from. 

1.  On  a  trial  in  the  county  court,  the  plain- 
tiff having  closed  his  case,  it  was  submitted  by 
the  advocate  on  the  part  of  the  defendants  that 
there  was  no  evidence  to  go  to  the  jury.  The 
judge  deciding  that  there  was,  evidence  was 
offered  on  the  part  of  tho  defendants,  and  a 
verdict  was  ultimately  found  for  the  plaintiff: — 
Held,  that  the  defendants  did  not  by  calling 
witnesses  preclude  themselves  from  appealing 
on  the  ground  that  the  judge  had  ruled  errone- 
ously. The  Oreat  Northern  Railway  Company, 
App.,  Rimell,  Resp.,  576 

2.  Coete.] — The  successful  party  on  sn  appeal 
from  a  decision  of  a  county  court  is  entitled  to 
the  costs  of  the  appeal.  Fotter,  App.,  Smithy 
Resp.,  161 J 


II.  Coete. 

1.  Unless  the  plaintiff,  in  an  action  of  con- 
tract for  which  a  plaint  might  have  been  en- 
tered in  the  county  court,  reeovert  more  than 
202.,  whatever  the  amount  of  his  claim,  and 
whether  reduced  by  payment,  by  tender,  or  by 
set-off,  he  is  by  the  llth  section  of  the  13  A 
14  Viet.  e.  61,  deprived  of%  costs,  unless  the 
judge  certifies  at  the  trial,  under  s.  12,  or  he 
obtains  a  rule  or  order  nnder  the  15  A  16  Vict. 
C  54,  s.  4.  Aeheroft  v.  Foulkee,  261 ;  Rnmley 
V.  Inoin,  312 

2.  The  plaintiff  was  a  butcher  carrying  on 
his  business  within  the  jurisdiction  of  the  county 
court  of  A.  The  defendant  resided  within  the 
jurisdiction  of  the  county  court  of  B.  The 
plaintiff  sued  the  defendant  in  the  superior 
court  for  a  bill,  some  of  the  items  of  which 
consisted  of  goods  which  had  been  ordered  in 
the  A.  district,  but'delivered  in  the  B.  district : — 

Held,— confirming  Orimbley  v.  Aykroyd  and 
Wood  V,  Perry, — that  the  whole  formed  one 
"cause  of  aotion,"  and,  as  a  part  of  it  arose  in 
the  jurisdiction  within  which  the  defendant  re- 
sided (and  within  20  miles),  there  was  no  con- 
current jurisdiction  within  the  9  A  10  Vict  c. 
95,  s.  128,  and  consequently  the  plaintiff  was 
not'Ontitled  to  costs.     Boneey  v.  Wordsworth, 

.S25 

3.  The  court  will  not  enlarge  the  time  for 
showing  cause  against  a  rule  to  enter  a  sugges- 
tion under  the  city  small  debts  act,  to  deprive 
the  plaintiff  of  costs,  in  order  to  enable  the 
plaintiff  to  apply  to  the  judge  for  a  certificate. 

Ward  V.  Cardwell,  639 

COVENANT. 
L  OonetruetioH  of, 

1,  By  indenture  A.  demised  to  B.  a  messuage 
and  premises  for  twenty-one  years.  The  lesse 
contained  a  covenant  to  repair,  and  a  covenant 
that  B.,  his  executors,  administrators,  and  as- 
signs should,  at  the  determination  of  the  term, 
yield  up  the  premises  to  the  plaintiff,  his  execu- 
tors, Ac,  "together  with  all  wainscots,  wiu- 
dowe,  shutters,  fastenings,  Ac,  and  other  thin;:s 
which  then  were  or  at  any  time  thereafter  shouM 
be  thereunto  affixed  or  belonging  (looking- 
glasses  and  furniture  excepted);  and  together 
also  with  all  bheds  and  other  erections,  build- 
ings, and  improvemente  which  should  be  erected, 
built,  or  made  upon  the  demised  premises,  in 
good  repair  and  condition." 

An  assignee  of  the  lease,  during  the  term, 
removed  an  old  shop  window,  and  put  up  in  its 
place  a  plate-glass  front,  but  without  in  any 
manner  fastening  it  (except  by  means  of  wedges) 
to  the  premises : — 

Held,  that,  whether  an  "improvement"  within 
the  meaning  of  the  covenant  or  not,  this  plate- 
glass  front  was  at  all  events  a  "window"  be- 
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longing  to  the  demised  premises,  and  therefore 
that  it  could  not  be  removed.     Burt  t.  JBa^Utt, 

162 
2.  Affirmed,  on  error,  HatUtt  v.  B%irtt      893 


II.  Implied  Covenant. 

CoToaant.  Tl^e  first  count  alleged  that  the 
defendant  and  one  L.  carried  on  business  in 
copartnership,  and  that,  by  indenturo  between 
the  defendant  and  L.  of  the  first  part,  the  plain- 
tiffs of  the  second  part,  Ac,  it  was  witnessed 
that  the  defendant  and  L.,  and  each  of  them, 
granted,,  assigned,  and  transferred  to  the  plain- 
tiffs all  the  copartnership  stock,  debts,  snms  of 
money,  and  all  other  the  personal  estate  and 
effects  and  property  of  them  the  defendant  and 
L.  as  such  copartners.  It  then  averred,  that, 
at  the  time  of  the  making  of  the  indenture,  the 
defendant  was  indebted  to  the  copartnership  in 
240/.,  being  part  of  the  debts,  sums  of  money, 
and  personal  estate  and  effects  and  property  of 
the  defendant  and  L.,  as  such  copartners;  and 
it  assigned  fur  a  first  breach,  non-payment  of 
the  2402. 

There  was  a  second  breach,  alleging  that,  at 
the  time  of  the  making  of  the  indenture,  a  bill 
of  exchange  for  120/.,  payable  to  the  order  of 
the  defendant,  and  then  being  in  the  possession 
of  the  defendant,  was  part  of  the  personal  estate 
and  effects  and  property  of  the  defendant  and 
L.  as  such  copartners,  and  thot  the  defendant 
made  default  in  trnnsferring  the  said  bill  of 
exchange,  and  the  right  to  the  money  therein 
specified,  to  the  plaintiffs,  and,  after  the  making 
of  the  indenture,  incapacitated  himself  from  so 
doing,  and  from  conferring  on  the  plaintiffs  any 
right  or  title  to  receive  the  money  specified  in 
the  said  bill,  by  then  parting  with  the  posses- 
sion of  the  said  bill  in  such  manner  and  on 
such  terms  as  so  to  incapacitate  himself,  and 
thereby  tho  defendant  prevented  the  plaintiffs 
from  acquiring  or  having  any  right  or  title  as 
aforesaid  to  the  said  money,  contrary  to  the 
said  indenture : — 

Held,  on  demurrer, — that  there  was  no  im- 
plied covenant  on  the  part  of  the  defendant  to 
pay  to  the  plaintiffs  the  sura  due  from  him  to 
the  copartnership,  and  therefore  that  the  de- 
fendant was  entitled  to  judgment  on  the  first 
breach, — but  that  there  was  an  implied  cove- 
nant on  his  part  not  to  do  anything  in  deroga- 
tion of  his  deed,  and  therefore  that  the  plain- 
tiffs were  entitled  to  judgment  as  to  the  second 
breach.     Aulton  v.  Atkin;  249 

CRASSA  NEOLIGENTIA. 

See  ATT0R5BT,   I. 

CROWN  GRANT. 

See  PRBSCRXPTITB  RlQST. 


DAMAGES. 


Jfeaeure  of. 

1.  On  Breach  of  Contract  J] — Upon  the  breach 
of  a  contract  for  the  sale  of  shares,  the  proper 
measure  of  damages  is  tho  difference  between 
the  contract  price  and  the  market  price  at  the 
time  of  the  breach.     Potoell  v.  Jeeeop,  331 

2.  In  Action  for  an  irregular  2>Mf rets.] — The 
11  G.  2,  o.  19,  s.  19,  only  entitles  the  tenant  to 
recover  in  an  action  for  any  irregularity  in 
dealing  with  a  distress,  when  aetttal  damage  i» 
proved. 

The  plaintiff  declared  in  ease  for  an  iireg*- 
lar  distress,  alleging  in  one  connt  that  the 
defendant  having  distrained  certain  growiog 
wheat  as  a  distress  for  rent,  and  having  eansed 
the  same  to  be  cut  and  carried  Away,  instead 
of  impounding,  appraising,  and  selling  the 
same,  suffered  other  persons  to  carry  the  sasie 
away  and  convert  the  same  to  their  own  use, 
whereby  the  plaintiff  was  injured,  and  was  de- 
prived of  the  surplus. 

There  was  also  a  count  in  trover. 

The  evidence  was,  that  the  defendant  seised 
the  plaintiff's  growing  wheat  as  «  distress  for 
rent  and  sold  it  (for  its  full  value)  on  the  pre- 
mises in  a  growing  state, — that  the  purchaser 
eut  the  wheat,  and  carried  it  away, — and  that 
the  surplus  of  the  proceeds  of  the  sale,  after 
satisfying  the  rent,  was  paid  over  to  the  plain- 
tiff. The  jury  found  that  the  plaintiff  sustained 
no  damage  by  the  transaction : — 

Held,  that,  upon  these  facts,  and  vpon  this 
finding,  the  plaintiff  was  not  entitled  to  recover 
even  nominal  damages  npon  either  count  Rod- 
ger* v.  Parker,  112 

3.  Againet  a  Joint  Stock  Company,  /or  viCA- 
holding  Sharee."] — In  an  action  against  a  joint 
stock  company  for  improperly  withholding 
shares  after  a  tender  of  ihe  sum  doe  for  calls 
and  interest,  the  proper  measure  of  damages  it 
tho  value  of  shares  at  the  market  price  of  the 
day  of  the  tender,  deducting  the  simoant  of 
calls  and  interest  Coekerell  v.  The  Van  Die- 
men's  Land  Company,  4M 

DEFAMATION. 

Privileged  Communication. 

The  defendant  having  given  notice  of  lis- 
missal  to  his  footman  and  cook,  they  sepaiitely 
went  to  him  and  asked  his  reason  for  disoliaig- 
ing  them,  when  he  told  each  (in  the  absence  of 
the  other)  that  he  (or  she)  was  discharged  be- 
cause both  had  been  robbing  him ;  wherenpon 
each  brought  an  action  for  the  words  so  spoken 
to  the  other : — Held,  a  privileged  commnniea- 
tion.    MaubgT.  Witt,  544;  Eaetmead  ▼.  Witt, 

DEMURRER. 

Argument  of. 
Where  two  pleas  are  demurred  to,  and  the 
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deranrrer  fails  rb  to  one,  and  the  defendant 
ele>ct£  to  nniend  the  other,  the  only  rule  the 
court  can  pronounce  is,  a  rule  for  the  defend- 
ant to  ho  at  liberty  to  amend.  Pianeiaui  v. 
The  London  and  South  Wettem  Railway  Com- 
pany,  226 

DEPOSIT. 
See  Joint  Stock  Coitpaht,  I. 

DISTRESS. 

Effect  of  Payment  of  Rent  Under, 

1.  Payment  of  rent  under  a  distress  is  not  a 
eoncIu5ire  admission  of  title  in  the  distrainor, 
but  mny  be  rebutted  by  showing  that  he  never 
had  any  title.     Knight  ▼.  OoXt  645 

2.  The  plaintiff  claimed  as  executrix  and  de- 
Tisee  of  the  administratrix  of  one  of  three  lessors, 
and  showed  that  rent  had  been  paid  by  the  de- 
fendant (the  lessee)  to  her  testatrix  and  to  her- 
8elf,^~oD  two  occasions,  after  distress: — Held, 
that  this  primH  facie  case  was  answered  by 
showing  that  one  of  the  other  lessors  waA  still 
living.  /6. 

DISTRIBUTIVE  PLEA. 
See  Plcadino,  IL 

EASEMENT. 
I.   Right  of  Way. 

Period  of  EnfoymenL] — The  enjoyment  of  an 
easement  as  of  right,  for  twenty  (or  forty)  years 
next  before  the  commencement  of  the  suit, 
within  the  statute  2  A  3-  W.  4,  o.  71,  means  a 
continuoiu  enjoyment  cu  of  right,  for  twenty  (or 
forty)  years  next  before  the  commencement  of 
the  suit,  of  the  easement  as  an  easement,  with- 
out interruption  acquiesced  in  for  a  year :  and 
such  right  is  defeated  by  unity  of  possession 
daring  all  or  part  of  the  period  of  enjoyment, 
though  such  unity  of  possession  has  its  incep- 
tion after  the  completion  of  the  twenty  (or 
forty)  years.     BattiehiU  v.  Reed,  696 

Therefore,  where  the  plaintiff  had  enjoyed  a 
way  as  of  right,  and  without  intermption,  from 
1600  to  1855,  when  the  action  was  brought: — 
Held,  that  his  claim  under  the  statute  was  de- 
feated by  a  unity  of  possession  from  1843  to 
1863.  Ih. 

IL  Eav€B-Dr%p, 

Meature  of  Damage:'] — In  an  action  by  a  re- 
Tersioner  for  the  removal  of  the  eaves  fVom  his 
house,  and  the  erection  of  a  building  with  eaves 
and  a  gutter  overhanging  his  wall, — evidence 
of  diminution  of  the  saleable  value  of  the  plain- 
tiff's premises  in  consequence  of  the  nuisance 
was  rejected ;  and,  it  appearing  that  the  cost 
of  replacing  the  tiles  which  had  been  removed 
would  not  exceed  30«.,  and  the  defendant  hav- 
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\  ing  pnid  40«.  into  court  on  acconnt  thereof,  the 
jury  were  directed  to  .find  for  the  defendant,  if 
they  thought  ihe  sum  paid  in  was  sufficient  to 
cover  the  actual  damages  sustained  by  the  plain- 
tiff:— 

Held,  that  the  evidence  tendered  was  pro- 
perly rejected,  and  the  direction  right, — the  true 
measure  of  domnges  in  such  a  case  being,  not 
the  diminution  in  the  saleable  value,  although 
the  nuisance  might  be  of  a  permanent  character, 
but  such  damages  as  the  jury  might  think  suffi- 
cient to  compel  the  defendant  to  abate  the  nui- 
sance.    Battiehill  v.  Reed,  696 

ENCLOSURE. 
Sfe  PRxgcRiPTZYB  Right. 

.     EVIDENCE. 

L  To  take  a  Ca»e  out  of  the  Statute  of  Limita- 

tione, 

A.  and  B.,  bankers  at  Frankfort,  sued  C.  on 
a  bill  of  exchange  which  became  due  on  the 
2d  of  December,  1848.  The  defendant  pleaded 
the  statute  6f  limitations ;  to  which  the  plain- 
tiffs replied,  that,  at  the  time  of  the  accruing 
of  the  causes  of  action,  they  were  beyond  the 
seas,  and  that  they  did  not,  nor  did  either  of 
them,  come  to  this  country  until  within  six 
years  before  the  commencemeift  of  the  action. 

In  support  of  the  replication,  A.  was  called. 
He  stated  that  he  was  not  in  England  at  any 
time  between  the  maturity  of  the  bill  and  the 
year  1851 ;  and  that  his  partner,  B.,  had  never 
been  in  England.  Upon  cross-examination,  he 
admitted  that  B.  was  occasionally  absent  from 
Frankfort  for  three  or  four  days,  and  sometimes 
for  a  week  or  a  month  together : — 

Held,  that  this  was  evidence  to  go  to  the  jury ; 
and  that  it  was  not  necessary  to  call  B.  himself 
to  negative  his  having  been  in  England.  Koch 
V.  Shepherd,  191 

IL  To  explain  a  written  Contract. 

The  defendants  chartered  a  ship  from  Sun- 
derland to  Carthagena,  engaging  that  she  should 
"  with  all  possible  despatch  load  in  the  south 
dock,  tn  the  euetomary  manner,  from  the  defend- 
ants' agents,  a  fhll  and  complete  cargo  of  coke, 
to  be  loaded  in  regular  turn."  In  an  action  for 
not  loading  the  ship  "in  regular  turn,''  pursuant 
to  the  charter-party, — Held,  that  evidence  was 
not  admissible  to  show,  that,  according  to  the 
custom  of  the  port  of  Sunderland,  under  such  a 
contract,  the  shipowner  was  bound  to  wait  his 
turn  according  to  a  list  kept  by  a  coke  manufac- 
turer n€tt  named  in  the  contract,  but  mentioned 
at  the  time  the  contract  was  entered  into,  pro- 
vided reasonable  despatch  was  used.  Hudeon 
V.  Clementeon,  213 

And  eee  QilleU  r,  Offor,  805. 
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IIL  Presumptive  Evidence. 

An  UDstamped  charter-party  wu  within  the 
foortoen  days  allowed  by  the  5  A  6  Vict.  o.  79, 
a.  21,  for  stamping  such  instruments  without 
payment  of  a  penalty,  delivered  at  the  office  of 
the  sulMlistribator  of  stamps  at  C,  for  the  pur- 
t*ose  of  its  being  transmitted  to  London  to  be 
stamped,  the  proper  amount  of  stamp-duty  and 
pottage  being  left  with  it  The  clerk  in  that 
office  to  whom  it  was  delivered,  proved  that  he 
sent  to  London  all  documents  left  With  him  for 
that  purpose,  but  he  had  no  recollection  of  the 
document  in  question.  The  clerks  in  the  office 
in  London  were  unable  to  say  whether  or  not 
the  document  reached  their  hands :  but  they 
said,  that,  if  ic  did,  it  would  in  usual  course  be 
.returned  to  the  district-office  in  the  country. 
The  clerk  at  C.  could  not  say  whether  the  docu- 
ment was  returned  to  him  or  not ;  but  he  stated, 
that,  on  search  being  made  for  it,  no  trace  of  it 
eould  be  discovered  : — 

Held,  that  this  sufficiently  raised  a  presump- 
tion that  the  document  was  stamped,  so  as  to 
let  in  secondary  evidence  of  its  contents.  Cloe- 
mademe  v.  Carrel,  36 

IV.  Counierpart  of  Xease. 

In  an  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleaded  non  demisit  The 
counterpart  was  held  sufficient  evidence  of  the 
demise.     Houghton  v.  Kaenig,  235 

V.  Acte  of  Ownerekip. 

Upon  a  question  whether  a  piece  of  waste 
land  lying  between  a  highway  and  the  plaintiff's 
enclosed  land  belonged  to  the  plaintiff,  or  to 
the  lord  of  the  manor : — Held,  that  grants  by 
the  lord  of  other  slips  of  waste  land  on  either 
side  of  the  same  road,  abutting  on  enclosed 
lands  of  the  lord  himself  and  of  other  persons, 
were  admissible  for  the  purpose  of  showing  that 
the  locus  in  quo  was  part  of  the  waste  of  the 
manor,  without  showing  continuity.  Dendy  v. 
Simpeon,  831 

EXBCUTION. 

On  a  Reference  under  the  17  ^  1«  Vict.  e.  125, 

«.  3. 

The  form  (No.  10)  of  the  writ  of  execution, 
where  matter  of  account  is  referred  to  and 
decided  on  by  an  arbitrator,  officer  -of  the 
court,  or  oounty  court  judge,  as  settled  by 
the  judges  by  the  rule  of  Michaelmas  Vaca- 
tion, 1854,  does  not  dispense  with  the  signing 
of  judgment  or  the  obtaining  a  rule  or  order 
under  the  1  A  2  Vict  c.  IIO,  s.  18.  Kendxl  v. 
^ferrett,  173 

FALSE  REPRESENTATION. 
See  Fbaudulkxt  RbprcsentatiO!!. 


FELONY. 

To  entitle  the  owner  of  stolen  property  to 
maintain  an  action  for  converting  it  against  a 
third  person,  in  whose  possession  be  finds  it, 
is  not  necessary  that  he  should  first  have  pro- 
secuted the  felon.     Lee  v.  Bayee,  599 

And  eee  Railway  CoirPAirr,  II.  3. 

FIXTURES. 
See  Lahdlord  ahd  Tsstaht,  V. 

FORBEARANCE. 

See  OUABAVTRB. 

FOREST. 
See  PRBSCRiPTiyB  Right. 

FORFEITURE. 
See  Joint  Stock  CoMPAirr,  IL 

FORGERY. 
See  Bill  of  Exchakob. 

FOREIGN  PRINCIPAL. 
See  Principal  Ain>  Aobnt. 

FRAUDS,  STATUTE  OF. 
iS^ee  Statutb  of  Frauds. 

FRAUDULENT  CONVEYANCR 
See  Bankrupt,  L 

FRAUDULENT  REPRESENTATION. 

1.  For  Mierepreeentation  ae  tc  th€  Ckaraeimr 
and  Credit  of  a  Third  Pereou,  under  9  (r.  4,  e. 
14,  «.  6. 

1.  An  action  will  lie  for  a  false  representation 
in  writing  as  to  the  character  and  circumstances 
of  a  third  person,  whereby  the  plaintiff  was  in« 
duced  to  give  credit  to  such  third  peraon. 
although  the  plaintiff  might  have  been  in  part 
influenced  by  subsequent  oral  representations 
of  the  defendant,— if  the  jury  are  satisfied  that 
the  plaintiff  was  eubttantiallif  induced  by  the 
written  representation  to  give  the  credit.  Tftt- 
tonv.  Wade,  571 

2.  A  declaration  stated  that  the  plaintiff  had 
eatahliehed  a  bank  in  London  called  *'Tbe 
Bank  of  London,"  and  was  the  first  person  who 
had  established  a  bank  by  or  under  that  nasse. 
and  had  established  the  said  bank  at  great 
expense,  and  caused  the  name  to  be  pnblisbed 
and  affixed  on  the  offices  of  the  said  bank,  f^ 
that  the  same  might  be  seen  and  known  by 
the  public,  and  had  caused  prospectuses  of  ihc 
said  bank  to  be  printed  and  circulated  with 


GARNISHMENT. 
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the  eaid  oame  and  title  of  "  The  Bank  of  Lon- 
don" thereon,  and  the  said  bank  was  then  oom- 
monly  known  by  the  name  o^  and  was  the  only 
bank  named  or  styled  "  The  Bank  of  London ;" 
whereby  the  plaintiff  had  acquired  and  wa» 
acquiring  grcnt  gaint  and  proJUt,  It  then  pro- 
ceeded to  allege  that  the  defendants,  intending 
to  injure  the  plaintiff  in  hie  eaid  hanky  and  the 
eaid  bueineee  of  hie  eaid  bankf  afterwards,  and 
while  his  said  bank  was  the  only  bank  named 
or  styled  "  The  Bank  of  London/'  wrongfully 
and  frandnlently  established  a  certain  other 
bank  in  London  nnder  the  name,  style,  and 
title  of  **  The  Bank  of  London,"  in  imitation  of, 
and  ae  repreeenting^  the  eaid  Bank  of  London 
of  the  plaintiff,  and  wrongfully  and  frandnlently 
transacted  business  at  the  said  hank  so  estab- 
lished by  the  defendants  under  the  said  name, 
and  under  the  false  colour  and  pretence  that 
the  same  was  the  bank  established  by  the  plain- 
tiff; and  that  thereby  the  plaintiff  had  been 
prevented  from  carrying  on  his  business  at  the 
said  bank  so  established  by  him,  so  fully  and 
extensively  as  he  would  otherwise  have  done, 
and  had  been  deprived  of  profite,  and  that  by 
means  of  the  premises  divers  persons  wore  in- 
duced to  believe  and  did  believe  that  the  bank 
so  established  by  the  defendants  was  the  bank 
called  '<  The  Bank  of  London"  established  by 
the  plaintiff: — 

Held,  that  the  declaration  disclosed  no  cause 
of  action,  it  not  being  averred  that  the  plaintiff 
had  ever  carried  on  the  business  of  a  banker. 
Lavoeon  v.  The  Bank  of  London^  84 

S.  Whether  an  action  of  this  description  will 
lie  against  a  (trading)  corporation,— gtMeref  lb, 

4.  SembU,  per  Willes^  J.,  that  it  will.         lb. 

IL  In  eouree  of  a  Judicial  Proceeding, 

No  action  lies  against  a  man  for  a  statement 
made  by  him,  whether  by  affidavit  or  vivfll  voce, 
in  the  course  of  a  judicial  proceeding,  even 
though  it  be  alleged  to  have  been  made  **  falsely 
and  maliciously,  and  without  any  reasonable  or 
probable  cause."    Revie  y.  Smithf  126 


GARNISHMENT. 

See  CoMMOir  Law  Procbduri  Act,  1864,  ss. 

61—63. 


GRANT. 
See  Prbsoripiyb  Riort. 

GUARANTEE. 

Conetruction  of, 

1.  The  declaration  stated,  that,  by  an  agree- 
ment made  between  the  plaintiff  and  W.  and 
D.,  it  waA  agreed,  that,  iq  consideration  of  the 
plaintiff  agreeing  to  supply  one  F.  with  timber 
to  the  Talue  of  200/.,  the  said  W.  and  D.  seve- 
rally agreed  to  guaranty  to  the  plaintiff  the 


due  payment  of  any  amount  fpr  such  timber 
not  exceeding  200/.,  within  six  months  from 
the  date  of  the  sale  of  the  said  timber;  that, 
in  pursuance  of  such  ngreement,  the  plaintiff 
supplied  timber  to  the  amount  of  153/.  10*.  \d.  to 
F. }  that  afterwards,  and  whilst  the  said  timber 
was  unpaid  for,  and  before  the  period  of  six 
months  from  the  date  of  the  sale  had  elapsed, 
the  plaintiff  became  dissatisfied  with  such  guar- 
antee so  given  by  W.  and  D. ;  and  thereupon  by 
another  agreement  between  the  plaintiff  and 
the  defendant,  after  reciting  the  said  guarantee, 
that  the  plaintiff  had  delivered  timber  to  the 
value  of  153/.  10s.  Id.,  and  that  the  plaintiff 
was  not  satisfied  with  such  guarantee,  the  de- 
fendant, at  the  request  of  W.  and  D.,  in  cou- 
eideration  of  the  premieee,  and  of  the  plaintiff 
forbearing  to  taks  any  proceedings  against  \V. 
and  D,f  guarantied  to  the  plaintiff  payment  of 
the  eaid  eum  of  153/.  10«.  \d.  on  the  \Zth  of  Ih.- 
cember  then  next.  Breach,  that,  although  the 
plaintiff  had  done  all  things  on  his  part  to  entitle 
him  to  be  paid  by  the  defendant  the  said  sum 
of  153/.  10«.  ld,f  the  defendant  hod  not  paid 
the  same,  or  any  part  thereof. 

Fourth  plea, — that  the  plaintiff  had  not  done 
everything  on  his  part  to  entitle  him  to  be  paid 
by  the  defendant  the  said  sum  of  153/.  10«.  \d.. 
inasmuch  as  he  the  plaintiff  did  not  forbear  to 
take  the  said  proceedings  in  the  declaration 
mentioned  against  the  said  W.  and  D.,  but,  on 
the  contrary,  took  such  proceedings  before  the 
said  13th  of  December  next  after  the  making 
of  the  said  alleged  agreement : — 

Held,  on  motion  in  arrest  of  judgment,  that 
the  plaintiff's  forbearance  to  8ue  W.  and  D.  be- 
fore the  day  named,  was  a  condition  precedent 
to  his  right  of  action  against  the  defendant  on 
the  guarantee.     Boh  v.  Coxene,  673 

2.  Semble,  that  the  guarantee  imported  a  for- 
bearance to  sue  W.  and  D.  until  the  13th  of 
December  next  after  its  date.  11, 

HABEAS  CORPUS. 
Ad  teetificandum. 

The  court  granted  a  habeas  corpus  ad  testi- 
ficandum to  bring  up  a  prisoner  in  criminnl 
custody  for  the  purpose  of  giving  evidence  be- 
fore an  arbitrator.     Mareden  v.  Overbury,      31 

•      HORSE. 

■ 

Warranty  of  Sale  of. — See  Salb,  II. 

IMPROVEMENTS. 
See  Lahdlord  awd  Tbnamt,  V. 

INSPECTION  OF  DOCUMENTS. 

Under  17  dt  18  Viet.  e.  125,  t.  46^— See  Prac- 

TICB,  VI. 
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INSURANCE. 
Coniftruction  of  Polity . 

A  policy  of  BBiaraDce  entered  ioto  with  a 
mutaal  iDSuranoe  association  contained  amongst 
others  a  regalation  (the  sixteenth)  which  pro- 
Tided,  that,  if  a  ship  insured  in  the  association 
should  be  mortgaged  for  any  debt,  the  owner, 
being  a  member  of  the  association,  should  not 
bare  any  claim  by  rirtue  of  the  policy,  nor 
should  any  assignee  of  such  policy  have  any 
claim  fur  any  loss,  unless  previously  to  such 
loss  such  member  should  have  delivered  to  the 
secretary  an  undertaking  in  writing  of  the  mort- 
gagee or  fteeignee  to  pay  all  sums  tohich  might 
thereafter  become  due  from  such  member  in  re- 
spect of  such  ship. 

In  an  action  upon  the  policy  for  a  total  loss, 
the  defendant  pleaded,  that  the  ship  was  mort- 
gaged, and  that  the  plaintiff  did  not  previously 
to  the  happening  of  the  loss  deliver  to  the  sec- 
retary an  undertaking  of  the  mortgagees  to  pay 
all  moneys,  which  might  thereafter  become  due 
fVom  the  plaintiff  in  respect  of  the  ship. 

The  plaintiff  replied,  that  the  defendant  bad 
notice  of  the  mortgage,  and  afterwards,  with- 
out requiring  the  undertaking,  from  time  to 
time  demanded  and  received  from  the  mort- 
gagees all  sums  which  became  due  from  the 
plaintiff  in  respect  of  the  ship,  and  the  contri- 
butions for  which  the  plaintiff  as  a  member  of 
the  association  became  liable : — 

Held,  that  the  replication  was  no  answer  to 
the  plea, — the  giving  of  the  undertaking  re- 
quired by  the  sixteenth  regulation  being  a  con- 
dition precedent.     Hughea  v.  Tindall,  OS 


INTEREST  IN  LAND. 

See  MiNB,  II. 

Statute  or  Frauds,  I. 


INTERROGATORIES. 
Under  17  o^  18  Viet,  e,  125,  «.  51. 

1.  Semhle,  that  the  answers  to  interrogatories 
under  the  Common  Law  Procedure  Act,  1854, 
17  A  18  Vict.  0. 125,  s.  51,  ought  not  to  be  gene- 
ral, but  should  answer,  or  assign  reasons  for 
refusing  to  answer,  each  interrogatory  speci- 
fically.    CheeterY.  Wortley,  239 

2.  Where  a  party  objects  to  the  sufficiency 
of  the  answers,  and  seeks  to  have  a  viv&  voce 
examination  under  s.  53,  ho  must  apply  prompt- 
ly, lb. 

3.  It  is  no  ground  for  rerusing  to  answer  in- 
terrogatories under  the  5l8t  section  of  the  Com- 
mon Law  Procedure  Act,  1854, 17  A  18. Vict  c 
125,  in  an  action  for  the  infringement  of  a 
patent,  that  the  answers  may  expose  the  de- 
fendant's customers  to  actions.    TetUy  v.  Eaeton^ 

643 


JOINT  STOCK  COMPANY. 

I.  Linhility  of  Diredon, 

1.  The  rule  which  entitles  a  subscriber  to  a 
scheme  which  proves  abortive  to  recover  back 
bib  deposit,  applies  to  the  case  of  a  company 
established  for  the  working  of  a  mine  upon  the 
cost-book  principle.     Johnmn  v.  Ooeiett,       728 

2.  Seven  individuals  associated  themselves 
together  for  the  formation  and  working  of  a 
mine  upon  the  cost-book  principle,  and  issued 
a  prospectus  describing  the  company  as  having 
a  capita]  of  42,000/.,  in  12,000  shares  of  R  each, 
to  be  paid  up  on  allotment ;  and  stating  that  tlM 
money  was  to  be  paid  to  Messrs  L.  A  Co.,  the 
bankers  of  the  company.  •  The  pluntiff  applied 
for  and  obtained  an  allotment  of  50  shares,  and 
paid  50Z.  to  the  bankers,  who  gave  him  a  re- 
ceipt describing  that  sum  as  having  been 
received  by  them  for  the  company.  The  plain- 
tiff afterwards  discovering  that  only  4720  shares 
had  been  allotted,  and  that  the  deposits  had 
been  paid  upon  085  shares  only,  brought  an 
action  against  the  directors  to  reeover  back 
his  deposit,  on  the  ground  of  failure  of  con- 
sideration : — Held,  that,  although  the  account 
in  the  books  of  the  bankers  was  kept  in  the 
names  of  five  of  the  directors  only,  the  whole 
seven  were  liable.  Ih, 

II.  Forfeiture  of  Sharee. 

1.  Notice."] — By  an  act  incorporating  a  joint 
stock  company,  the  directors  were  empowered 
to  make  calls,  giving  twenty  days'  notice  of  the 
time  and  place  of  payment  in  the  London  Oa- 
lette  and  in  two  or  more  of  the  daily  London 
newspapers;  and  it  was  enacted,  that,  if  any 
proprietor  of  shares  should  neglect  or  refoae  to 
pay  his  calls  "  during  the  space  of  three  calen- 
dar months  next  after  the  time  appointed  for 
payment  thereof,"  the  person  so  neglecting  or 
refusing  should  abeolutely  forfeit  all  his  share 
in  the  capital  stock  of  the  company,  and  all 
profits  and  advantages  thereof,  to  and  for  the 
use  and  benefit  of  the  company ;  and  all  shares 
so  forfeited  should  or  might  at  any  time  there- 
after be  sold  at  a  public  sale;  but  that  "no 
advantage  should  be  taken  of  snch  forfeitnre 
of  any  share  or  shares  until  after  thirty  days' 
notice  should  have  been  given  by  the  directors, 
under  the  hand  of  the  clerk  of  the  eempany,  to 
the  owner  thereof,  by  notice  in  writing  left  at 
his  ueual  or  laet  place  of  abodes  nor  unless  the 
same  should  be  declared  to  be  forfeited  at  some 
general  or  speeial  general  meeting  of  the  pro- 
prietors which  should  be  held  not  earlier  than 
three  calendar  months  next  after  the  said  for- 
feiture should  happen  :** — 

Held,  no  absolute  forfeiture  nntil  aft«r  the 
thirty  days*  notice.  Cockerttt  v.  The  Vem  Die* 
men* 9  Land  Companiff  4S4 

2.  Service  of  JVottce.]— A.,  B.,  4  Co.  eanitd 
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on  busioese  in  Austin  Friars,  A/s  private  resi- 
dence being  in  Hyde  Park  Gardens.  The  firm 
Slopped  payment  in  September,  1847,  and  in 
M&roh,  1848,  the  partnership  was  dissolved, 
though  the  oflBce  in  Austin  Friars  was  not 
closed  for  two  or  three  years  after.  Upon  the 
stoppage  of  the' firm,  A.  gave  up  his  private 
residence,  and  in  May,  1849,  he  went  to  redide 
on  the  continent.  Some  time  before  May,  1852, 
a  board  was  (but  without  the  knowledge  of  A.) 
affixed  to  the  office  in  Austin  Friars,  directing 
that  letters  and  communications  for  A.,  B.  A 
Co',  should  be  left  at  the  office  of  G.  Before 
A.  left  England,  it  was  the  duty  of  the  clerk 
at  the  office  in  Austin  Friars  to  forward  all 
letters  addressed  to  A.,  which  came  there,  to 
bis  residence  in  Hyde  Park  Gardens;  and, 
ufter  A.  left  England,  G.  gave  directions  that 
letters  and  communications  /or  either  of  the 
partncre  should  be  forwarded  to  D.  (who  had 
been  a  member  of  the  firm) ;  and  D.  gave  direc- 
tions that  all  letters  or  communications  /or  A. 
should  be  forwarded  to  E. ;  but  E.  had  no  au- 
thority to  act  /or  the  plaintiff  touching  hie  pri- 
vate affairs. 

A.  was  the  holder  of  two  hundred  shares  in 
the  company  incorporated  by  the  above-men- 
tioned act,  and  was  one  of  the  directors  thereof. 
At  a  general  meeting  held  in  March,  1851,  bis 
shares  were  declared  forfeited  for  non-payment 
of  calls,  and,  on  the  15th  of  May,  1852,  a  notice 
of  the  forfeiture,  enclosed  in  an  envelope  ad- 
dressed to  A.,  was  left  with  C.,  with  a  request 
that  he  would  "  procure  the  acceptance  of  ser- 
vice on  behalf  of  A."  G.  believed  he  sent  it 
to  D.,  but  neither  of  them  had  any  recollection 
of  having  seen  it:  and  it  never  reached  the 
hands  or  came  to  the  knowledge  of  A. : — 

Held,  not  a  sufficient  service  .of  the  notice, — 
although  in  the  deed  of  transfer  of  the  shares 
to  him,  in  the  resolution  appointing  him  a 
director  of  the  company,  and  in  every  docu- 
ment signed  by  him  in  relation  to  the  affairs  of 
the  company,  he  was  described  as  "of  Austin 
Friars."  Cockerell  v.  The  Van  Diemeu'e  Land 
Company,  454 

3.  Damagee.] — And,  held,  that,  in  an  action 
against  the  company  for  improperly  withhold- 
ing the  ihares  after  a  tender  of  the  sum  due 
for  calls  and  interest,  A.  was  entitled  to  recover 
their  value  at  the  market-price  of  the  day  of 
the  tender,  deducting  the  amount  of  calls  and 
interest.  76. 

III.  ^xeeution  againet  a  Shareholder, 
Affidavit  on  Motion  /or."] — Affidavits  of  a  di- 
rector of  the  company,  stating,  that*  on  a  cer- 
tain day,  the  company  discontinued  to  carry  on 
its  business,  and  was  wholly  insolvent,  and  that 
its  funds,  property,  and  assets  were  and  had 
since  continued  totally  exhausted,  and  that 
there  were  no  funds,  property,  or  assets  of  or 


belonging  to  the  company,  or  any  other  means 
whatsoever  for  or  by  which  the  plaintifi*  could 
recover  or  enforce  payment  of  the  judgment 
d^bt;  and  of  the  sheriff's  officer  to  whom  a  fi. 
fa.  against  the  company  had  been  delivered  for 
execution,  stating  that  he  went  to  the  only  place 
in  London  where  the  company  had  cnrried  on 
its  business,  and  found  the  place  deserted,  and 
from  infbrmation  and  personal  inspection  ascer- 
tained that  they  had  no  goods  or  property  there : 
— Held,  sufficient  to  entitle  the  judgment- 
creditor  to  execution  against  a  shareholder 
under  the  7  A  8  Vict  0.  110,  s.  68.  Ridgvxiy 
V.  The  Security  Mutual  Li/e  Aeeurance  Society, 

686 
And  eee  Railway  Gompant. 


LAGHES. 
See  Practice,  VIL  2. 

LANDLORD  AND  TENANT. 
L  Evidence  0/  Holding. 

1.  In  an  action  for  rent  upon  an  indenture  of 
lease,  the  defendant  pleaded  non  demisit  The 
counterpart  was  held  sufficient  evidence  of  the 
demise.     Houghton  v.  Kamig,  2^^ 

2.  The  defendant  further  pleaded  the  bank* 
ruptcy  of  the  plaintiff;  the  plaintiff  replied,  that 
he  let  the  premises  to  the  defendant  as  trustee 
for  J.  6.,  and  that  he  had  no  beneficial  interest 
therein,  and  was  suing  as  such  trustee : — Held, 
that  his  being  trustee  was  not  material,  as  he 
had  shown  by  parol  that  he  had  no  beneficial 
Interest  in  the  premises.  76. 

II.  Duration  and  Terms  0/  Tenancy, 

1.  Valuation  as  between  outgoing  and  ineom* 
ing  Tenant,] — 1.  The  plaintiff  entered  upon  the 
occupation  of  a  farm  under  a  written  agreement, 
by  which  he  agreed,  amongst  other  things,  "  to 
pay  bL  sterling  for  every  load  of  fodder,  straw, 
haum,  dung,  or  turnips,  which  should  be  sold 
or  carried  off  the  premises,  and  the  same  sum 
for  every  load  of  hay  or  wheat  straw  sold  or 
earned  off  the  premises,  for  which  there  should 
tot  be  two  loads  of  good  dung  or  other  manure 
(at  the  option  of  the  *  landlord)  to  be  spent  on 
the  premises;"  and  also  "to  purchase  all  the 
hay,  sanfoin,  and  tares  now  in  the  yard,  aUo 
(M  the  dung  and  manure  now  on  the  premieee, 
also  all  the  straw  from  the  crops  now  stocked 
or  about  to  be  stacked  in  the  yard,  paying  a 
fair  price  for  the  same,  to  be  ascertoined  by 
valuers  on  both  sides."  And  the  landlord  en- 
gaged, on  the  tenant's  quitting  the  farm,  to 
purchase  all  hay,  sanfoin,  and  tares  in  the  yard, 
the  produce  of  the  farm ;  also  all  straw  from 
the  crops  of  the  previous  harvest  that  might 
be  on  the  premises,  paying  a  fair  price  for  th* 
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same,  to  b«  ascertained  by  valoers  od   both 
sides : — 

Held,  that  the  plaintiff,  not  being  bj  the 
terms  of  the  agreement  entitled  to  be  paid  Cor 
the  manure  at  the  ezpiralton  of  bis  tennncy, 
was  only  entitled  to  be  paid  for  the  straw  at  a 
fodder  price,  viz.  one-half  the  market  price. 
Clarke  v.   WeatropCf  765 

2.  Held  srlso,  that,  the  incoming  tenant  bar- 
ing  consumed  the  straw,  and  the  valuers  nnwed 
by  the  parties  not  having  agreed  upon  the  valua- 
tion, or  appointed  an  umpire,  the  plaiatiff  was 
entitled  to  maintain  an  action  for  it  upon  a 
.quantum  meruit.  76. 

3.  Notice  to  quit.] — A.  held  premises  of  B., 
as  tenant  for  a  year,  and  so  on  from  year  to 
year  so  long  as  C.  should  live,  the  tanauct/  com- 
mencing at  ChriatmoM,  After  the  death  of  A. 
(C.  being  also  dead),  A.'s  widow,  by  agreement 
with  the  landlord,  continued  to  occupy  tho  pre- 
mises at  the  same  rent,  nothing  being  said 
about  the  commencement  of  her  tenancy : — 
Held,  that  there  was  evidence  enough  to  war- 
rant the  jury  in  assuming  that  the  widow's 
tenancy  was  a  mere  continuation  of  the  original 
tenancy  of  A.,  and  therefore  properly  deter- 
mined by  a  notice,  to  expire  at  Christmas. 
Humphrey  v.  Frauka,  323 

III.  Dietren. 

1.  The  11  O.  2,  c.  19,  s.  10,  only  entitles  the 
tenant  to  recover  in  an  action  for  any  irregu- 
larity in  dealing  irith  a  distress,  vahere  actual 
damage  ie  proved. 

The  plaintiff  declared  In  ease  for  an  irrega- 
lar  distress,  alleging  in  one  count  that  the 
defendant  having  distrained  certain  growing 
wheat  as  a  distress  for  rent,  and  having  caused 
the  same  to  be  cut  and  carried  away,  instead 
of  impounding,  appraising,  and  selling  the 
same,  suffered  other  persons  to  carry  the  same 
away  and  convert  the  same  to  their  own  use, 
whereby  the  plaintiff  was  injured,  and  was  de- 
prived of  the  surplus. 

There  was  also  a  count  in  Irover. 

The  evidence  was,  that  the  defendant  seised 
the  plaintiff's  growing  wheat  as  a  distress  for 
rent  and  sold  it  (for  its  full  value)  on  the  pre- 
mises in  a  growing  state, — that  the  purchaser 
cut  the  wheat,  and  carried  it  away, — and  that 
the  surplus  of  the  proceeds  of  the  sale,  after 
satisfying  the  rent,  was  paid  over  to  the  plain- 
tiff. The  jury  found  that  the  plaintiff  sustained 
no  damage  by  the  transaction : — 

Held,  that,  upon  these  facts,  and  upon  this 
finding,  the  plaintiff  was  not  entitled  to  recover 
ever  nominal  damages  upon  either  count.  Bod- 
gen  v.  Parker,  112 

2.  Proudlove  ▼.  TxoemhtWf  1  C.  ft  M.  326,  ob- 
served upon.  Ih. 

IV.  Adminion  of  Landlord^*  Title. 
Payment  of  rent  under  a  distress  is  not  a 


'  ooTicIusive  admi»ion  of  title  in  the  dtstmiDor, 
but  may  be  rebutted  by  showing  that  he  never 
had  any  title.     Knight  v.  Cox,  645 

The  plaintiff  claimed  as  executrix  and  de- 
visee of  the  administratrix  of  ime  of  three  leysors, 
and  showed  that  rent  had  been  paid  by  the  d<^ 
fendaut  (the  lessee)  to  her  testatrix  and  to  her- 
self— on  two  occasions,  nft«r  distress: — Held, 
that  this  prim&  facie  ease  was  answered  by 
showing  that  one  of  the  other  les<$or8  was  still 
living.  /6w 

V.  Fixturea. 

1.  By  indenture  A.  demised  to  B.  a  messuage 
and  premises  for  twenty-one  years.  The  lease 
contained  a  covenant  to  repair,  and  a  covenant 
that  B.,  his  executors,  adminisurators,  and  as- 
signs should,  at  the  determination  of  the  term, 
yield  up  the  premises  to  the  plaintiff,  his  ezeca- 
tors,  Ac,  "  together  with  all  wainscuts,  wim- 
dowt  shutters,  fastenings,  kc,  and  other  things 
which  then  were  or  at  any  time  thereafter  should 
be  thereunto  affixed  or  belonging  (looking- 
glasses  and  furniture  excepted);  and  together 
also  with  all  sheds  and  other  erections,  build- 
ings, and  improremente  which  should  be  erected, 
built,  or  made  upon  tlie  demised  premises.  In 
good  rejjair  and  condition." 

An  assignee  of  the  lease,  during  the  term, 

removed  an  old  shop  window,  and  put  op  in  its 

place  a  plate-glass  front,  but  withdnt  in  any 

manner  fastening  it  (except  by  means  of  wedges) 

,  to  the  premises  : — 

Held,  that,  whether  an  "improvement"  within 
the  meaning  of  the  covenant  or  not,  this  plate- 
glass  front  was  at  all  events  a  "window'*  be- 
longing t4)  the  demised  premises,  and  therefore 
that  it  could  not  be  removed.     Burt  r.  HaaUtt, 

162 

2.  Affirmed,  on  error  in  the  Exchequer  Cham- 
ber.   Baelett  v.*  Burt,  893 

VI.  Alteration  of  Premieee. 

Ten  years  ago,  A.  let  to  B.,  ■■  tenant  from 
year  to  year,  premises  adjoining  other  premises 
occupied  by  B.  About  seven  years  ago,  A.  per- 
mitted B.  to  make  a  communication  through  the 
party-wall,  and  to  make  other  alterations,  upon 
condition  that  B.  should,  at  the  termination  of 
his  tenancy,  restore  the  premises  to  their  ori- 
ginal state.  In  April,  1855,  B.  became  bank- 
rupt ;  and,  on  the  17th  of  May,  B.  gave  notice 
to  A.  that  he  would  deliver  up  possession  of  the 
premises,  under  the  12  ft  13  Yiot  o.  106,  s. 
145,  the  assignees  having  declined  to  take 
them : — 

Hold,  .that  tho  "  damages  resulting  from  the 
non-compliance  with  the  condition  upon  wbi<^ 
the  permission  to  alter  was  given,"  did  not  con- 
stitute "a  liability  to  ptfy  money  upon  a  eon- 
tingency,"  within  the  178th  section  of  the  12  ft 
13  Vict  c.  106 ;  and  that  the  condition  or  agree- 
ment above  specified,  to  restore  the  premises 
to  their  previous  state,  was  not  a  condition  or 
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agreement  witbin  s.  154.  Maple;  App.,  Pepper j 
Reap.,  177 

LSTTBKS  PATENT. 
L  AMtignment  of  Patent. 

By  sn  agreement  between  A.  and  B.,  it  was 
agreed  tbat  A.  sbould  do  all  acts  necessary 
(except  tbo  advance  of  money)  for  tbo  purpose 
of  procuring  and  perfecting  certain  letters 
patent,  and  sbould  immediatefy  after  the  foine 
wert  prueured  exeottte  an  assignment  of  one 
third  share  therein  to  B. :  and  B.  agreed  to 
pay  all  feea  and  disbarsements  that  might  be 
necessary  for  procuring  the  letters  patent,  en- 
rolling the  specification,  and  otherwise  in  per- 
fecting the  same. 

By  the  16  &  17  Viot  e.  5,  s.  2,  it  is  enacted 
that  all  letters  patent  shall  be  made  subject  to 
the  condition  that  the  same  shall  be  yoid,  and 
the  pririleges  thereby  granted  shall  oease  and 
determine,  at  the  end  of  three  years  and  seven 
years  respectively,  unless  there  be  paid  before 
the  expiration  of  the  said  three  and  seven 
years  respectively  two  several  sums  of  502.  and 
1001.  as  Uierein  mentioned : — 

Held,  that  the  execution  of  an  assignment  by 
A.  was  the  whole  consideration  for  the  undertak- 
ing of  B.  to  pay  the  sums  mentioned  in  that 
section;  and,  consequently,  a  condition  pre- 
cedent to  his  right  to  sue  B.  for  the  non-pay- 
ment thereof.    Bill  t.  Mount,  72 

IL  Interrogatorie§  .under  17  ik  IS  Viet,  c  125, 

f.  51. 

It  is  no  ground  for  refusing  to  answer  in- 
terrogatories under  the  51st  section  of  the  Oom- 
mon  Law  Procedure  Act,  1854, 17  ft  18  Vict  c. 
125,  in  an  action  for-  the  infringement  of  a 
patent,  that  the  answers  may  expose  the  de- 
fendant's oustomflrs  to  actions.    TVftey  v.  Eaeton, 

MS 

LIMITATION  OP  ACTIONS. 

Plaintiff  abroad. 

A.  and  B.,  bankers  at  Frankfort,  sued  0.  on 
a  bill  of  exchange  which  became  due  on  the 
2d  of  December,  1848.  The  defendant  pleaded 
the  statute  of  limitations ;  to  which  the  plain- 
tiCfs  replied,  that,  at  the  time  of  the  Accruing 
of  the  causes  of  action,  they  were  beyond  the 
seas,  and  that  they  did  not,  nor  did  either  of 
them,  cotne  to  this  country  until  within  six 
years  before  the  commencement  of  the  action. 

In  support  of  the  replication,  A.  was  called. 
He  stated  that  he  was  not  in  England  at  any 
time  between  the  maturity  of  the  bill  and  the 
year  1861 ;  and  that  his  partner,  B.,  had  never 
been  in  England.  Upon  cross-examination,  he 
admitted  that  B.  was  occasionally  absent  from 
Frankfort  for  three  or  four  days,  and  sometimes 
for  a  week  or  a  month  together : — 

Held,  that  this  was  evidence  to  go  to  the  jury; 
^nd  that  it  was  not  necessary  to  eall  B.  himself  | 


to  negative  his  having  been  in  England.    Koeh 
V.  Shepherd,  igi 

LONDON  SMALL  DEBTS  ACT. 
See  County  Coubt. 

LORD  TENTERDEN'S  ACT. 
See  Statctb  op  Fracdb,  II.  1. 

MARKET  OVERT. 

A  sale  by  public  auction  at  a  horse  repository 
out  of  the  city  of  London,  is  not  a  sale  in  mar- 
ket overt     Lee  v.  Bayea,  500 

MASTER  AND  SERVANT. 
Liability  of  Matter  for  Injury  fo  a  Servant. 

1.  A  master  is  not  generally  responsible  for 
an  injury  to  a  servant  from  the  negligence  of  a 
fellow  servant :  but  that  rule  is  subject  to  this 
qualification,  that  the  master  uses  reasonable 
care  in  the  selection  of  the  servant  Tarrant 
V.  Webb,  797 

2.  The  plaintiir,  a  painter  in  the  employ  of  the 
defendant,  sustained  an  injury  ft-om  the  failure 
of  a  scaffolding  upon  which  he  was  working, 
and  which  had  been  erected  by  another  ser- 
vant of  the  defendant  In  leaving  the  case  to 
the  jury,  the  judge  told  them,  tbat,  if  they  were 
of  opinion  that  the  scaffolding  was  erected 
under  the  personal  direction  and  interference 
of  the  defendant  and  was  insufficient  or  that 
the  person  employed  by  the  defendant  for  the 
purpose  of  erecting  it  was  an  incompetent  per- 
son, the  plaintiff  was  entitled  to  recover: — 
Held,  a  misdirection.  lb, 

MEASURE  OF  DAMAGES.    * 
See  "Damaqmb, 

MEMORANDA. 

I.  Judge: 

Parke,  B.,  resigned,  796. 
Bramwell,  B.,  appointed,  706. 

II.   Queen'e  Couneel. 

Cairns,  Hugh  M'Calmont  !• 
Selwyn,  Charles  Jasper,  1. 

III.  Serjeant*, 

Ballantine  William,  400. 

Hayes,  George,  1. 

Parry,  John  Humffreys,  400. 

Piggott  Gillery,  1. 

Wells,  Mordaunt  Lawson,  1. 

MINE. 
I.  Begietration  of  Trantfer  of  Sharee. 
1,  A  transferree  of  shares  in  a  oost-book  nmt. 
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the  rulea  of  wbicb  require  tranifers  to  be  regis- 
tered, in  order  to  ooovey  an  interest  in  the 
mine,  is  not  liable  for  debts  of  the  concern  con- 
tracted before  his  transfer  is  registered.  Thomat 
V.  Clark,  662 

2.  A.  agreed  to  accept  a  transfer  of  shares  (in 
trust)  fk'om  B.  with  an  understanding  that  the 
transfer  was  to  take  effect  only  in  the  erent  of 
B.  going  abroad.  B.  never  went  abroad,  but 
without  (as  the  jury  found)  A/s  authority  re- 
gistered the  transfer:— Held,  that  this  unan- 
thoriced  registration  did  not  render  A.  liable  as 
a  partner  for  the  debts  of  the  company.        lb, 

II.  Interett  in  Land. 

Shares  in  a  mine  worked  on  the  cost-book 
principle  do  not  constitute  an  "  interest  in  land," 
within  the  4th  section  of  the  statute  of  frauds, 
in  the  absence  of  evidence  that  the  shareholders 
take  a  direct  interest  in  the  freehold.  Pototll 
T.  Jtnopp,  336 

III-  Mvuurt  of  Damagtt. 

Upon  the  breach  of  a  contract  for  the  sale  of 
shares,  the  proper  measure  of  damages,  is,  the 
difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach.  PowtU 
T.  Je$9oppf  336 ;    Walker  t.  BartUit,  845 

« 

IV.  Obligation  on  Vendee  of  Sharet, 

The  plaintiff,  the  owner  of  500  shares  in  a 
cost-book  mine,  according  to  the  rules  of  which 
the  person  registered  as  owner  in  the  cost-book 
was  subject  to  the  payment  of  calls  in  respect 
of  the  shares  so  long  as  he  continued  registered 
as  the  owner,  sold  his  shares  to  the  defendant* 
and  delivered  to  him  a  document  addressed  to 
the  secretary  of  the  mine,  by  which  the  plain- 
tiff requested  the  secretary  to  enter  a  transfer 
of  the  shares  from  his  name  to  that  of  the 
transferree,  subject  to  the  rules,  but  leaving  a 
blank  for  the  name  of  the  transferree,  to  be  filled 
up  by  the  holder  of  the  document,  which  also 
contained  at  the  foot  an  agreement  on  the  part 
of  the  transferree  to  accept  the  shares  subject  to 
the  rules,  with  a  blank  also  left  for  the  name 
of  the  party  so  agreeing.  The  defendant  did 
not  cause  the  shares  to  be  registered  in  his  name  • 
and  the  plaintiff,  in  consequence  of  his  name 
being  continued  in  the  cost-book  as  the  owner, 
was  compelled  to  pay  subsequent  calls : — 

Held,  by  the  Exchequer  Chamber,  that 
there  was  no  legal  obligation  on  the  defendant 
to  cause  the  shares  to  be  registered  in  his  name 
as  the  owner, — but  that  there  was  an  implied 
obligation  on  him  to  indemnify  the  plaintiff 
against  calls  made  during  the  time  when  he  was 
yirtnally  and  potentially  the  owner  of  the 
shares.     Walker  v.  Bartlett,  846 

V.  Stamp. 

A  transfer  of  Bhares  in  a  cost-hook  mine  need 
not  be  stamped.      Walker  v.  Bartlett,  845 


VL  Interett  tn  Land, 

A  contract  for  the  sale  of  sharei  in  ■ 
book  mine  is  not  necessarily  a  oontraet  for  aa 
interest  in  land,  within  the  4th  section  of  tiie 
statute  of  frauds.     Walker  v.  BartUu,         845 

MISDIRECTION. 
See  Nbw  Trial,  L 

MISREPRESENTATION. 
See  Fraudulxrt  R^sPRRSSJrrATioii. 

MONEY  RE\.J?IVED. 

Where  maintainal  ^e. 

A.  employed  B.,  a  broker  at  Liverpool,  to 
purchase  a  security  for  him,  for  which  pnipoae 
he  remitted  him  a  letter  of  credit  for  2010L  on 
a  bank  there,  payable  to  B.  or  order.  C,  who 
had  had  dealings  with  B.,  in  the  course  of  which 
the  latter  had  become  indebted  to  him  in  ]940<, 
under  pretence  of  borrowing  the  money  for  a 
few  days,  and  knowing  that  it  was  A.'s  money, 
induced  B.  to  part  with  it,  and  then  insisted 
upon  applying  it  in  discharge  of  B/s  debt  to 
him : — Held,  that  A.  might  recover  the  nmoont 
from  C.  in  an  action  for  money  had  and  re- 
ceived.    Liu  V.  Martindale,  S14 

And  »ee  Joint  Stock  Company. 

MORTGAGE. 

Coeteof. 

The  proposed  mortgagee's  solicitor  has  no 
claim  for  his  charges  against  the  proposed  mort- 
gagor where  the  negotiation  for  the  mortgage 
goes  off  through  the  default  of  the  latter :  he 
must  look  to«the  person  who  retains  him,  leav- 
ing him  to  his  remedy  against  the  party  who 
occasioned  the  fruitless  expense.  Wilktmm>u  t« 
Orant,  319 

NEGLIGENCE. 
See  Attornrt,  L 

NEW  FOREST. 
See  PRCSCRrpTiTB  Right. 

NEW  TRIAL. 
I.  Miedireeiion., 

1.  A.,  as  agent  of  B.,  sold  a  mare  to  C,  and, 
having  no  express  authority  ftum  B.  to  wairant 
her,  refused  to  do  so,  but.  at  the  time  of  the 
sale,  told  C,  that,  "if  the  mare  was  not  all 
right,  she  was  not  his."  C.  thereupon  paid  the 
price,  which  was  received  by  B.  The  mare 
proving  unsound,  0.  returned  her  to  A.,  and 
sued  B.  in  the  county  court  for  a  return  of  tlM 
money. 

The  judge  left  the  following  questions  to  ih^ 
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jury, — 1.  Waa  the  more  sound  or  unsoand  at 
the  time  of  the  sale? — 2.  Was  there  a  warranty 
given  by  A.  to  C.?— 3.  Was  the  warranty  given 
by  the  authority  of  B.  ? — 4.  When  the  mare 
was  sent  back  to  A.  was  she  received  by  him 
for  B.  or  for  C.  ? 

The  jury  answered  the  first  and  third  ques- 
tions in  the  negatiTe,  and  the  second  in  the 
affirmative ;  and,  to  the  last,  that  the  Inare  was 
not  received  back  by  A.  on  B/s  account 

The  judge  thereupon  entered  a  verdict  for  the 
defendant 

The  court  directed  a  new  trial,  on  the  ground 
that  the  proper  question  to  leave  to  the  jury 
was,  whether  it  was  part  of  the  contract  that 
the  mare  should  be  returned  if  she  proved  un- 
sound.    Fotttr,  App.,  Smith,  Resp.,  1  &6 

2.  A  trader,  in  consideration  of  advances  in 
cash  and  goods,  assigned  all  his  stock  to  the 
defendants,  to  secure  such  advances  and  also  a 
debt  previously  due  to  them.  The  goods  so  as- 
signed comprised  all  his  property,  except  some 
household  furniture  and  book-debts.  In  an 
action  by  the  assignees  of  the  trader  to  recover 
the  value  of  the  goods  seised  tinder  this  bill  of 
sale,  the  judge  left  it  to  the  jury,  with  very 
strong  observations,  to  say  whether  they  would 
iofer  an  intent  to  defeat  and  delay  creditors. 
The  jury  having  found  for  the  plaintiffs,— the 
court,  thinking  they  might  have  been  misled  by 
the  observations  of  the  learned  judge,  granted 
a  new  trial,  the  costs  to  abide  the  event.  Pen- 
nell  V.  DawBon,  355 

II.   Verdict  under  201. 

1.  In  an  action  for  negligently  driving  against 
and  killing  a  horse  of  the  plaintiff  proved  to  bo 
worth  SOi.,  the  jury,— there  being  strong  evi- 
dence to  negative  negligence  on  the  part  of  the 
defendjuit,  and  some  evidence  the  other  way, — 
contrary  to  the  opinion  of  the  judge,  found  for 
the  plaintiff,  damages  15^ :— The  court  refused 
to  grant  a  new  trial  on  the  ground  of  the  ver- 
dict being  perverse.     Hawkine  v.  Alder,      640 

2.  Semble,  that  the  44th  section  of  the  Com- 
mon Law  Procedure  Act,  1864,  which  in  some 
measure  places  the  costs,  on  motions  for  new 
trials  on  the  ground  of  the  verdict  being  against 
evidence,  in  the  discretion  of  the  court,  has  not 
altered  the  rule  which  precludes  the  grant  of  a 
new  trial  in  such  oases  where  the  damages  are 
under  20^  -^*' 

NISI  PRIUS. 

Canduet  of  Caueee  at. 

The  court  will  not  inquire  into  the  authority 
of  counsel  to  agree  to  a  compromise  of  a  cause 
at  Nisi  Prius.     Stcinfen  v.  Su>i»/et»,  486 

NOTICK. 
Service  of.— See  JoiMT  Stock  Compamt,  II. 


ORDER. 

I.  Under   17   &   18    Vict.  e.  125,  e.  tJl.— -Sm 

Plbadino,  I.  4. 

II.  For  Payment  of  Moneys  under  I  db   2  Viet 

c.  110,  «.  IS.— See  Execution. 

PARTNERS. 
I.    What  eonetitutet  a  Partnerehip. 

A.  and  B.,  who  carried  on  the  business  uf 
iron-masters  in  copartnership,  by  a  deed,  pur- 
porting to  be  made  between  A.  and  B.  of  the 
first  part,  five  persons  named  as  trustees  of  the 
second  part,  and  the  several  persons  whose 
names  were  contained  in  a  schedule  as  creditors 
for  the  sums  therein  mentioned,  and  who  should 
execute  the  deed,  of  the  third  part, — reciting 
that  the  said  A.  and  B.  were  indebted  to  the 
several  persons  parUes  thereto  of  the  third  part, 
and  that  they  had  agreed  to  assign  all  their 
estate  and  effects  for  the  benefit  of  such  ere- 
di^tors, — assigned  the  works  and  all  their  pro- 
perty and  effects  to  the  trustees,  upon  trust, 
amongst  other  things,  to  carry  on  the  bueineee 
under  the  name  of  "  The  Stanton  Iron  Com- 
pany," and  out  of  the  profite  to  pay  interest  on 
mortgages,  Ac,  and  to  "pay  and  divide  the  net 
income  of  the  hueineee  remaining  after  answering 
the  purpoeea  aforeeaid,  unto  and  among  all  and 
eiugular  the  ereditore  of  A.  and  B.,  in  rateable 
proportions  aeeording  to  the  amount  of  their 
respective  debts :" — 

Held,  that,  under  this  deed,  the  creditors  ex- 
ecuting it  became  liable  as  partners  for  debts 
contracted  by  the  trustees  in  carrying  on  the 
trade.     Hickman  v.  Oox,  617 

II.  Covenants  bettoeen  Partners. 

Covenant  The  first  count  alleged  that  the 
defendant  and  one  L.  carried  on  business  in 
copartnership,  and  that,  by  indenture  between 
the  defendant  and  L.  of  the  first  part,  the  plain- 
tiffs of  the  second  part,  Ac,  it  was  witnessed 
that  the  defendant  and  L.,  and  each  of  theic* 
granted,  assigned,  and  transferred  to  the  plain- 
tiffs all  the  copartnership  stock,  debts,  sums  of 
money,  and  ail  other  the  personal  esute  and 
effects  and  property  of  them  the  defendant  and 
L.  as  such  copartners.  It  then  averred,  that, 
at  the  time  of  the  making  of  the  indenture,  the 
defendant  was  Indebted  to  the  copartnership  in 
2AQI.,  being  part  of  the  debts,  sums  of  money, 
and  personal  estate  and  effects  and  property  of 
the  defendant  and  L.,  as  such  copartners ;  and 
it  assigned  for  a  first  breach,  non-payment  of 
the  240^ 

There  was  a  second  breach,  alleging  that,  at 
the  time  of  the  making  of  the  indenture,  a  bill 
of  exchange  for  120/.,  payable  to  the  order  of 
the  defendant,  and  then  being  in  the  possession 
of  the  defendant,  was  part  of  the  personal  estate 
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and  effects  and  property  of  the  defendant  and 
L.  a«  sueb  copartners,  and  that  the  defendant 
made  default  in  transferring  the  said  bill  of 
exchange,  and  the  right  to  the  money  therein 
specified,  to  the  plaintiffs,  and,  after  the  making 
of  the  indenture,  incapacitated  himself  from  so 
doing,  and  from  conferring  on  the  plaintiffs  any 
right  or  title  to  receive  the  money  specified  in 
the  said  bill,  by  then  parting  with  the  posses- 
sion of  the  said  bill  in  such  manner  and  on 
such  terms  as  so  to  inoapacit«te  himself,  and 
thereby  the  defendant  prevented  the  plaintiffs 
from  acquiring  or  having  any  right  or  title  as 
aforesaid  to  the  said  money,  contrary  to  the 
said  indenture : — 

Held,  on  demurrer, — that  there  was  no  im- 
plied covenant  on  the  part  of  the  defendant  to 
pay  to  the  plaintiffs  the  sum  due  from  him  to 
the  copartnership,  and  therefore  that  the  de- 
fendant was  entitled  to  judgment  on  the  first 
^  breach, — but  that  there  was  an  implied  cove- 
nant on  his  part  not  to  do  anything  in  deroga- 
tion of  his  deed,  and  therefore  that  the  plain- 
tiffs were  entitled  to  judgment  as  to  the  second 
breach.    Aulum  t.  Atkint,  240 

PARTY  AQGRIEVED. 
See  CoPTBJQHT,  II.  2. 

PASTURE. 
OomnKm  of. — See  Prbsckiptitb  Right. 

PIRACY. 

See  GOPTRIQHT,  I. 

PLEADING. 
Oonetruction  of  Pleading; 

1.  A  plea,  or  other  pleading, — whether  com- 
ing before  the  court  on  motion  for  judgment 
non  obstante  veredicto  or  on  demurrer,  is  to 
receive  a  fair  and  reasonable  construction ;  and, 
if  ambiguous,  to  be  construed  most  strongly 
against  the  party  pleading.  Ooldham  v.  Ed- 
ufarde,  38^ 

2.  To  an  action  for  work  and  labour,  Ac,  the 
defendant  pleaded  that  B.  recovered  a  judgment 
against  the  plaintiff,  and,  being  such  judgment- 
creditor,  applied  for  and  obtained  an  order 
under  the  61st  section  of  the  Common  Law 
Procedure  Act,  1854,  17  A  18  Vict  e.  125,  that 
the  debt  due  from  the  now  defendant  to  the 
plaintiff  should  be  attached  to  answer  the  judg- 
ment  so  recovered  agidnst  the  plaintiff  by  B., 
that  the  debt  was  still  unsatisfied,  and  that  the 
order  still  remained  in  force: — Held,  a  bad 
plea,  £or  not  alleging  that  the  order  was  served 
upon,  or  notice  thereof  given  to,  the  garnishee. 
Lochwood  V.  Naek,  636 


3.  Held,  also,  that  recourse  eonld  not  be  had 
to  the  replication  for  the  purpose  of  curing  Che 
defect  in  the  plea.     Lockwood  v.  Naek^        536 

4.  Quaere,  as  to  the  effect  of  an  order  ifWjr 
aerved,  as  to  binding  the  debt  in  the  hands  of  the 
garnishee  ?  lb. 

5.  Plea,  demurrer  and  replication  thereto, 
and  demurrer  to  the  replication :  the  pies  being 
bad, — Held,  th&t  the  plain dff  was  entitled  to 
judgment  on  the  whole  record,  the  first  fanlt 
being  in  the  plea^  lb. 

II.  Dietn'butive  Pletu. 

The  first  count  of  the  declaration  stated 
that  s  certain  song  of  which  the  plaintiffs  were 
the  proprietors  had  been  sung  by  a  certain 
eminent  singer  at  certain  public  concerts,  and 
had  acquired  great  popularity,  and  became  in 
great  demand ;  tiMit  the  plain  tifl&  published  it 
with  a  likeness  of  the  singer  on  the  outside  leaf; 
and  that  the  defendant,  after  such  pablieation 
thereof  by  the  plaintiffs,  deceitfully  and  frandn- 
lently,  and  without  their  consent,  caused  to  be 
printed  another  song,  the  music,  melody,  and 
words  whereof  closely  resembled  the  mnsie, 
melody,  and  words  of  the  plaintiffs'  aong,  and 
with  an  outside  leaf  bearing  the  Hkeneas  of  the 
same  singer,  and  similar  words  to  ^ose  of  the 
plaintiffs'  song,  with  the  fraudulent  intention 
of  representing  and  inducing  a  belief  that  it 
was  the  song  of  the  plain  tiffii,  and  deeeitftillj 
and  fraudulently,  and  without  the  plaintiflEi' 
consent)  offered  for  sale  and  sold  great  num- 
bers thereof,  under  the  false*  colour  and  pre- 
tence that  it  was  the  song  so  published  by  the 
plaintiffs ;  whereby  the  plaintiffi  were  iiynied 
in  the  sale  of  their  said  song. 

The  second  count  was  substantially  the  aame, 
but  limited  to  the  piratical  use  of  the  title-page 
and  devices  on  the  outside  leaf  of  the  plaintifb' 
song. 

The  third  count  stated  that  the  plaintiffs  were 
the  proprietors  of  the  copyright  in  a  certain 
book,  and  that  the  defendant,  without  their 
consent  in  writing,  wrongfully  and  injuriously 
printed  for  sale  divers  copies  of  the  said  work, 
contrary  to  the  tofm  of  the  statute  in  such  case 
made  and  provided,  whereby  the  plaintifls' 
profits  were  lessened. 

The  fourth  count  charged  the  defendant  wiUi 
"  having  in  his  possession  for  sale,  and  aelling^* 
divers  copies  of  the  work  so  nnlawfnUy  and 
without  the  consent  of  the  plaintiffs  printed. 

The  defendant  pleaded, — to  the  whole  decla- 
ration,— that  the  ftong  in  question  was  printed 
and  published  without  the  name  and  plaee  of 
abode  of  the  printer  upon  the  first  or  last 
leaves  thereof,  in  violation  of  the  statute  2  4  8 
VioLc.  12:— 

Held,  t|at  the  plea  disclosed  no  defence  as 
to  the  charges  in  the  third  and  fourth  eonnts ; 
and  eemble,  that  it  could  not  be  taken  distriba- 
tively.     ChappeU  v.  DavidMon,  194 
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PRACTICE. 

I.  Mx9Joinder  of  Partin, 

A.  sued  B.,  C,  D.,  E.,  F.,  Q.,  and  H.,  in  an 
action  of  contract:  H.  suffered  judgment  by 
default ;  and  the  endence  failed  aa  again«t  F. 
aud  G. : — Hold,  that  it  was  competent  to  the 
judge  at  Nisi  Prlus  to  amend  the  record,  under 
the  37  th  section  of  the  Common  Lair  Procedure 
Act,  1854  (17  k  18  Vict  c.  125),  by  striking  out 
the  names  of  F.  and  G.,  and  a  ph>per  case  for 
the  exercise  of  his  discretion.  Johnton  y.  0o9- 
lett,  728 

IL  Striking  out  PUom, 

Motion  to  strike  out  embarrassing  pleas. 
J^ouMain  ▼.  Chamhtrlain,  660 

IIL  Swvict  of  Eulea, 

Senrice  of  a  mio  under  the  60th  section  of 
the  Common  Law  Procedure  Act,  1854,  17  4 
18  Vict.  0.  125,  upon  the  wife  of  the  party, 
without  showing  that  it  came  to  his  knowledge, 
is  not  sufficient    Mxuon  t.  Muggtridg^,       642 

IV.  AuaekmtHtfor  Ditohedienee  of  BuU. 

1.  To  sustain  an  attachment  for  disobedience 
of  a  rule  of  court  requiring  the  party  to  execute 
a  conveyance,  it  is  not  enough  merely  to  senre 
him  with  a  copy  and'  to  show  him  the  original 
rale :  there  must  be  an  expvess  demand  upon 
him  to  do  the  act  which  the  rule  commands 
him  to  do.     Swinfen  r,  StoinfeHf  485 

3.  This  court  may  issue  an  attachment  for 
disobedience  of  a  rule  drawn  up  on  an  order  of 
Nisi  Prius  at  the  trial  of  an  issue  directed  by 
the  Court  of  Chancery.  Ih. 

And  M«  ArroBNxr,  L 

» 

V.  IH^eharge  from  Arre&t  utuUr  1  ^  S  Viet,  e, 

110,  s.  S. 

The  court  will  entertain  an  application  for 
the  discharge  from  custody  of  a  party  arrested 
on  a  capias  under  the  1  ft  2  Vict  c  110,  s.  3, 
or  for  the  restoration  of  money  deposited  on 
the  arrest,  where  it  plainly  appears  that  the 
plaintiff  has  no  eatue  of  action,  Stammert  r. 
ffughM,  627 

VL  In9p€etion  of  Docwmeiiff . 

Upon  a  rule  to  rescind  an  order  for  a  review 
of  the  master's  taxation,  it  being  objected  that 
neither  the  rule  nor  the  affidavitt  upon  which 
it  was  drawn  up  disclosed  what  the  taxation 
was, — The  court,  in  the  exerolae  of  their  dis- 
cretion under  the  46th  section  of  the  Common 
Law  Ptooednre  Aet,  1854,  17  ft  18  Vict  o.  126, 
and  without  imposing  any  terms,  ordered  the 
allocatur  to  be  prodneed  for  their  inspection. 
Aakeroft  v.  FomUou^  261 


VIL  Interrogatoriet  undir  17  db  18  Viet.  e.  125, 

•.51. 

1.  SemhUf  that  the  answers  to  interrogatories 
under  the  Common  Law  Prqcednre  Act,  1854, 
17  ft  18  Vict  c.  125,  s.  51,  ought  not  to  be  gene- 
ral, but  should  answer,  or  assign  reasons  for 
refusing  to  answer,  ^ach  interrogatory  speci- 
fically.    Cheater  v.   Wortley,  230 

2.  Where  a  party  objects  to  the  sufficiency 
of  the  answers,  and  seeks  to  have  a  vivft  voce 
examination  onder  s.  5S,  he  most  apply  prompt- 
ly, lb. 

It  is  no  ground  for  refusing  to  /uiswer  in- 
terrogatories under  the  51st  section  of  the  Com- 
mon Law  Procedure  Act,  1854, 17  ft  18  Vict  e. 
125,  in  an  action  for  the  infringement  of  a 
patent,  that  the  answers  may  expose  the  de- 
fendant's customers  to  actions.   TetUy  t.  Eaeton, 

643 

VIIL  Right  to  begin.  • 

On  Dmnurrere.'] — Where  there  are  eross-de-' 
mnrrers,  the  plaintiff's  counsel  begins.    Barker 
V.  The  Midland  Railway  Company,  46 

PRESCRIPTIVE  RIGHT. 
Under  2  d;  Z  W.  4,  e.  71,  «.  1. 

An  allotment  of  waste  land  was  made  to  A. 
under  an  enclosure  act,  passed  in  1810.  In  re- 
spect of  this  allotment,  A.  claimed  a  right  of 
common  of  pasture  in  the  waste  lands,  and  a 
right  of  pannage  in  the  open  woods  of  the  New 
Forest,  showing  an*  enjoyment  for  the  full  period 
of  thirty  years,  as  of  right,  and  without  inter- 
m)»tion,  mentioned  in  the  2ft  S  W.  4,  o.  71,  s. 
1:— 

Held,  that  the  claim  might  be  defeated  by 
showing  the  oommenoement  of  the  enjoyment ; 
and  that»  by  reason  of  the  statutes  0  ft  1^  W. 
3, 0.  86,  s.  10,  and  1  Anne,  stat  1,  o.  7,  s.  5,  the 
right  claimed  could  not  have  had  any  legal  ori- 
gin in  a  grant  fnm  the  Crown.  Mill,  Claimant* 
The  Commieeioner  of  the  New  Foreet,  Objector, 

60 
And  ete  Easwibrt,  L 

PRESCRIPTION. 
See  EviOBZfOa,  IIL 

PRINCIPAL  AND  AGENT. 

L  Liability  of  Agent  for  Contract  made  for  a 
named  Principal. 

1.  Where  a  eoniraot  in  writing  for  the  sale 
of  goods  is  entered  into  by  one  who  desoribes 
himself  as  agent,  and  as  making  the  eontraoi 
"aa  agent,  and  on  behalf  of"  his  principal, 
naming  him, — the  party  so  making  the  contract 
is  not  personally  liable.     Oreen  v.  Kopke,    640 

2.  In  each 'case  it  is  a  question  of  intention, 
to  be  gathered  from  the  terms  of  the  oontraot; 
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and,  whether  the  prineii>al  be  an  EnglUhmao 
resident  in  this  country  or  »  foreigner  residing 
abroad,  makes  no  difference.     Ore^n  t.  Kopke, 

649 

IL  Ditmittal  of  AgtnU — St€  Contbact,  L  3. 


PEINTER. 
OmtMton  of  Imprint, 

The  first  count  of  the  declaration  stated 
that  a  certain  song  of  which  the  plaintiffs  were 
the  proprietors  had  been  sung  by  a  certain 
eminent  singer  at  certain  public  concerts,  and 
had  acquired  great  popularity,  and  became  in 
great  demand ;  that  the  plaintiffs  published  it 
with  a  likeness  of  the  singer  on  the  outside  leaf; 
and  that  the  defendant,  after  such  publication 
thereof  by  the  plaintiffs,  deceitfully  and  fraudu- 
lently, and  without  their  consent,  caused  to  be 
printed  another  song,  the  music,  melody,  and 
words  whereof  closely  resembled  the  music, 
melody,  and  words  of  the  plaintiffs'  song,  and 
with  an  outside  leaf  bearing  the  likeness  of  the 
same  singer,  and  similar  words  to  those  of  the 
plaintiffs'  song,  with  the  fraudulent  intention 
of  representing  and  inducing  a  belief  that  it 
was  the  song  of  the  plaintiffs,  and  deceitfully 
and  fraudulently,  and  without  the  plaipUffs' 
consent,  offered  for  sale  and  sold  great  num- 
bers thereof,  under  the  false  colour  and  pre- 
tence that  it  was  the  song  so  published  by  the 
plaintiffs ;  whereby  the  plidnUffs  were  injured 
in  the  sale  of  their  said  song. 

The  second  count  was  substantially  the  same, 
but  limited  to  the  piratical  use  of  the  title-page 
and  devices  on  the  outside  leaf  of  the  plaintifiEs' 
song. 

The  third  count  stated  that  the  plaintiffs  were 
the  proprietors  of  the  copyright  in  a  certain 
book,  and  that  the  defendant*  without  iheir 
consent  in  writing,  wrongfully  and  injuriously 
printed  for  sale  divers  copies  of  the  said  work, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  whereby  the  plaintiffs' 
profits  were  leyened. 

The  fourth  count  charged  the  defendant  with 
'<  hhving  in  his  possession  for  sale,  and  selling," 
divers  copies  of  the  work  so  unlawfully  and 
without  the  consent  of  the  plaintiffs  printed. 

The  defendant  pleaded,— to  the  whole  decla- 
ration,— ^that  the  song  in  question  was  printed 
and  published  without  the  name  and  place  of 
abode  of  the  printer  upon  the  first  or  last 
leaves  thereof,  in  violation  of  the  statute  2  A  3 
VicLc.  12:— 

Held,  that  the  plea  disclosed  no  defence  as 
to  the  charges* in  the  third  and  fourth  counts; 
and  tembltf  that  it  could  not  be  taken  disiribu- 
tively.     Chappell  v.  Davidson,  194 

PRIVILBQED  COMMUNICATION. 
Ste  Defamatiov. 


PROBABLE  CAUSE. 

See  FrAUDCLSKT  RKPRCSBflTATIOK. 

PROMOTIONS. 

« 

See  Mbmorahda. 

PUBLIC  COMPANY. 
See  JoiHT  Stock  Compaht. 

RAILWAY  COMPANY. 
I.  CoMttruetion  of  Dted  of 

Power  of  Direeton.'] — Two  companies  pro- 
posing to  construct  railways  which  would  d*« 
cessarily  interfere  with  each  other,  their  respeo* 
tive  subscribers'  agreements  empowered  the 
respective  managing  committees  or  direeton 
"  to  demise  or  sell  the  undertaking,  or  any  pari 
thereof,  or  to  amalgamate  the  same,  or  any  part 
thereof,  u/iih  any  other  railway  or  railwayB,"  Ac. 
In  pursuance  of  the  powers  thus  conferred  upon 
them,  the  directors  of  the  two  companies  agreed 
to  amalgamate  and  to  form  one  united  company, 
uid  this  agreement  was  carried  into  effect  bj 
resolutions  made  at  board  meetings  of  the  re- 
spective committees,  and  by  a  deed  executed 
by  a  competent  number  of  the  directors  of  each 
company : — 

Held,  that  the  power  to  amalgamate  was 
Tested  in  the  two  boards,  and  that  those  powers 
were  well  and  effectively  exercised ;  and  thaS 
the  company  so  united  or  amalgamated  might 
maintain  an  action  for  calls  against  a*  share- 
holder of  either  company  who  had  executed  the 
parliamentary  contract  and  subscribers'  agree- 
ment The  Cork  and  Tottghal  Railway  Ct>w^• 
pany  v.  Patereon,  414 

II.  Liability  for  Lose  of  Goode. 

1.  To  a  count  charging  the  defendants,  commoii 
carriers  by  railway  from  London  to  Southamp- 
ton and  thence  to  Jersey  by  steam-vessels,  chain- 
ing them  with  the  loss  of  a  passenger's  portman- 
teau,— the  defendants  pleaded  that  the  goods 
contained  in  the  portmanteau  were  writings, 
silks,  furs,  and  lace,  within  the  meaning  of  the 
Carriers'  Act,  11  O.  4  A  1  W.  4,  e.  6S,  and 
exceeded  the. value  of  10/.,  and  were  delirered 
by  the  plaintiff  to  the  defendants,  "then  being 
common  carriers  by  land  for  hire,  to  be  carried 
by  them,  as  such  carriers  by  land,  over  their 
said  railway;"  that  such  deliveiy  was  made  to 
the  servants  of  the  defendants ;  that,  at  the  time 
of  such  delivery,  the  value  and  nature  of  the 
said  goods  were  not  declared  by  the  plaintiff; 
and  that  the  non-delivery  of  the  said  goods  lo 
the  plaintiff  in  the  count  compluaed  of  was  by 
reason  of  the  same  being  lost  by  the  defendants 
out  of  their  possession  while  the  sane  were 
upon  the  railway  of  the  defendants,  and  in  their 
possession  and  under  their  oars  as  stieA 
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hy  land  m  aforesaid: — Held,  a  good  plea. 
Pianeiani  ▼.  The  London  and  South  Wettern 
Railway  Oompanyf  226 

2.  To  a  coont  alleging  that  the  plaintiff  be- 
came a  passenger  by  the  defendants'  railficay  and 
steam  vessel  from  London  to  Jersey,  and  charg- 
ing that  the  defendants  refused  to  carry  his 
portmantean,  containing  articles  of  wearing 
apparel,  paper  writings,  and  dooaments, — the 
defendants  pleaded  a  similar  plea  to  the  above : 
— Held,  bad  on  demarrer,  the  count  not  alleging 
a  lo99  of  the  package.  Jb. 

3.  Felony  by  Servante.] — ^A  parcel  was  deliver- 
ed to  a  porter  of  a  railway  company  at  the  sta- 
tion, to  be  forwarded  from  Gloucester  to  London, 
after  the  way-bill  and  the  guard's  parcel-book 
ha^  been  made  up.  The  parcel  was  placed  by 
the  porter  in  the  usual  receptacle,  a  locked  box 
in  the  luggage  van,  and  entered  by  him  on  the 
way-bill ;  but  the  fact  of  his  having  so  placed 
it  in  the  box  was  not  communicated  to  the 
guard.  After  several  intermediate  stoppages, 
the  train  reached  London,  when  the  parcel  was 
missed  : — 

Held,  no  evidence  for  the  Jury  of  the  parcel 
having  been  stolen  by  a  servant 'of  the  com- 
pany. The  Oreat  Northern  BaUtoay  Company ^ 
A  pp.,  Rimellf  Resp.,  575 

4.  Where  felony  is  set  up  as  an  answer  to  a 
defence  under  the  carriers  act,  11  0.  4  A  1  W. 
4,  0.  68,  the  question  of  negligence  becomes 
iromateriaL  lb. 

5.  The  case  of  fiutt  v.  The  Oreat  Western 
Railway  Company,  11  C.  B.  140  (B.  0.  L.  R. 
vol.  73),  explained.  lb. 

IIL  Righu  and  I>ut\e9  of. 

An  omnibus  proprietor  who  carries  passengers 
and  their  luggage,  for  hire,  to  and  fh)m  a  rail- 
way station,  cannot  maintain  an  action  against 
the  company  for  refusing  to  allow  him  to  drive 
his  vehicle  into  the  station  yard.  Barker  v. 
The  Midland  Railway  Company,  46 

IV.  Contraota  under  the  Railway  and  Canal 
Trajffie  Act,  1854. 

1.  The  7th  section  of  the  Railway  and  Canal 
Traffic  Act,  1954  (17  A  18  Vict  c.  31),  does  not 
prevent  a  railway  company  from  making  a 
special  contract  as  to  the  terms  upon  which 
they  will  carry  goods,  provided  such  contract 
be  ''just  and  reasonable,"  and  signed  by  the 
party  sending  the  goods.     Simone  v.  The  Oreat 

Weetem  Railway  Companyf  805 

2.  And  it  is  for  the  court  to  say,  upon  the 
whole  matters  brought  before  them,  whether  or 
not  the  "condition"  or  "special  contract"  is 
just  and  reasonable.  lb, 

8.  A  condition,  that  the  company  will  not  be 
accountable  for  the  loee,  detention,  or  damage 
of  any  package  insufficiently  or  improperly 
packed, — Held,  unjust  and  unreasonable.      lb. 


4.  SembUf  that  a  conditfQU  "  that  no  claim 
for  damage  will  be  allowed,  unless  made  within 
three  days  after  the  delivery  of  the  goods,  nor 
for  loss,  unless  mnde  within  three  days  of  th» 
time  that  they  should  be  delivered," — is  just 
and  reasonable.  Sin>  me  v.  The  Oreat  Weetem 
Railway  Company,  805 

5.  A  condition,  that,  in  the  case  of  goods  con- 
veyed at  a  special  or  mileage  rate,  the  company 
will  not  be  responsible  for  any  loss  or  damage, 
however  caueed, — is  just  and  reasonable.        Jb. 

6.  A  case  sent  by  a  county  court  judge  for 
the  opinion  of  this  court,  stated  that  goods  were 
received  by  the  defendants,  a  railway  company^ 
under  the  following  note,  signed  by  the  plain- 
tiff,— "  Risk  note.  London  and  North  Western 
Railway  .Company.  Park  Lane  Station,  Dec.  19, 
1855.  Hay,  straw,  furniture,  glass,  marble,  china, 
castings,  and  other  brittle  and  hazardous  articles, 
Ac,  conveyed  at  the  risk  of  the  owners.  De- 
livered, to  London  and  North  Western  Railway 
Company,  from  R.  C.  Dunham  (the  plaintiff), 
thrde  crates  beef,  for  F.  C.  Duckworth,  New- 
gate  Market,  to  be  forwarded  Arom  Liverpool 
to  London  at  owner's  risk :" — Held,  that  the 
court  could  not  from  this  statement  judge 
whether  or  not  the  condition  was  "just  and 
reasonable,"  within  the  17  A  18  Vict  c.  31,  s. 
7.  The  London  and  North  Weetem  Railway 
Company,  App.,  Dunham,  Resp.,  826 

REASONABLE  CAUSE. 
See  Fraudulbkt  Rbprxsentation. 

RULE. 
Service  of. — See  Pbacticb,  IIL 

SALE. 

I.  0/  Ooode. — See  Statutb  of  Frauds,  IL 
And  eee  Market  Overt. 

I 

II.   Warranty. 

A.,  as  agent  to  B.,  sold  a  mare  to  C,  and, 
having  no  express  authority  from  B.  to  warrant 
her,  refused  to  do  so,  but,  at  the  time  of  the 
sale,  told  C,  that,  "if  the  mare  was  not  all 
right,  she  was  not  bis."  0.  thereupon  paid  the 
price,  which  was  received  by  B.  The  mare 
proving  unsound,  C.  returned  bor  to  A.,  and 
sued  B.  in  the  county  court  for  a  return  of  the 
money. 

The  judg^  left  the  following  questions  to  the 
jury, — 1.  Was  the  mare  sound  or  unsound  at 
the  time  of  the  sale? — 2.  Was  there  a  warranty 
given  by  A.  to  C.  f — 3.  Was  the  warranty  given 
by  the  authority  of  B.  ?— ^.  When  the  mare 
was  sent  back  to  A.  was  she  received  by  him 
for  B.  or  for  C.  ? 

The  jury  answered  the  first  and  third  ques- 
tions in  the  negative,  and  the  second  in  the 
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STATUTE  OF  FRAUDS. 


aSmatiTe ;  and,  to  the  last,  that  the  mare  wai 
■ot  received  hack  bj  A.  on  B.'i  aeooont 

Tlie  jndge  tlmeapoD  entered  a  rerdiot  for  the 
defendant 

The  eovrt  direeted  a  new  trial,  on  the  ground 
ihtl  the  proper  qneedon  to  leare  to  the  jvry 
was,  whether  it  was  part  of  the  eontraei  that 
the  mare  ehoald  be  returned  if  she  proved  vn- 
aonad.    Fotttr,  App^  Smith,  Resp.,  166 

8HIPPIX0. 
Evidence  of  Otemenkip. 

L  The  register  is  no  eridence  of  ownership, 
•o  as  to  fix  the  party  whose  name  appears  there- 
on for  eontracts  entered  into  on  behalf  of  the 
ship  bj  the  master.    J/yers  t.  ITiV/w,  886 

2.  A.  advanced  money  to  the  owner  of  a  ves- 
sel at  sea,  receiving  from  him  by  way  of  security 
a  bill  of  sale  of  the  ship,  accompanied  by  a  letter 
as  follows: — "You  have  this  day  (August  Ist, 
1851)  given  me  your  acceptance  for  1000/. 
against  the  inward  freight  of  my  barque  the 
Celt,  which  vessel  X  am  expecting  will  load 
home  from  the  Pacific ;  and  it  is  understood  she 
is  to  be  consigned  to  you  inwards  on  arrival, 
and  you  are  to  reimburse  yourself  from  her  in- 
ward freight  accordingly.  Meanwhile,  as  col- 
lateral security,  I  have  executed  a  bill  of  sale 
of  the  vepsel  to  you,  which  you  can  get  duly 
registered ;  and,  on  the  return  of  the  vessel  to 
this  country,  and  the  due  repayment  to  you  of 
the  above-mentioned  sum  of  1000/.,  the  vessel 
is  to  be  again  returned  to  me."  A.  registered 
the  bill  of  sale  on  the  2d  of  August,  1851 : — 

Held,  by  the  Exchequer  Chamber, — affirming 
the  judgment  of  the  Court  of  Common  Pleas, — 
that  the  register  was  per  se  no  evidence  of 
ownership ;  but  that  the  court  might  look  at  all 
the  circumstances,  to  see  whether  it  was  the 
intention  of  the  partie»,'at  the  time  of  giving 
the  bill  of  sale,  that  A.  should  becDrae  the  abso- 
lute owner  of  the  ship,  so  as  to  be  liable  for 
contracts  entered  into  by  the  cnptain  for  the 
benefit  of  the  ship,  or  whether  he  was  to  take 
her  merely  as  security  for  his  advnncc.  lb. 

And  8ee  CHARTER- Party. 

SIMONY. 

What  amounts  to. 

To  a  declaration  by  A.,  an  incoming,  sgninst 
B.,  an  outgoing  incumbent,  for  dilapidntions  to 
the  rectory-house  and  premises,  B.  pleaded,  that 
A.,  being  rector  of  C,  and  B.  incumbent  of  D., 
it  was  agreed  between  them,  with  the  consent 
of  their  respective  patrons  nnd  diocesans,  that 
they  should  exchange  their  respective  livings 
in  their  then  stnte  snd  condition,  "nnd  that  the 
plaintiff  should  not  call  upon  the  defendant  to 
pay  for  the  repairs  in  the  declaration  mentioned, 
or  for  any  or  either  of  them :" — 


Held,  by  tho  Exchequer  Chamber, — affirming 
tJie  Judgment  of  the  Court  of  Common  Pleas, — 
that  the  plea  did  not  aeeassarify  diaeloae  a  aimo- 
fdaeal  contract     Ooldkam  t.  Edeoarde,        SS9 

6LAin>BR. 
See  DsFAKAnos. 

STAMP. 
L  Evidence  of  Stamping. 

An  nnatamped  charter-party  was  within  the 
fonrtee&  days  allowed  by  Uie  5  A  6  Vict. 
0.  70,  i.  21,  for  stamping  soeh  instnunents 
without  a  penalty*  delivered  at  the  offiee  of 
the  sub-distributor  of  stamps  at  C,  for  the  par- 
pose  of  its  being  transmitted  to  London  to*be 
stamped,  the  proper  amount  of  stamp-duty  *°^ 
postage  being  left  with  it.  The  clerk  in  that 
office  to  whom  it  was  delivered,  proved  that  he 
sent  to  London  all  documents  left  with  him  for 
that  purpose,  but  he  had  no  recollection  of  the 
document  in  question.  The  clerks  in  the  offiee 
in  London  were  unable  to  say  whether  or  not 
the  document  reached  their  hands:  but  they 
said,  that,  if  it  did,  it  would  in  usual  course  be 
returned  to  the  district-office  in  the  country. 
The  clerk  at  C.  could  not  say  whether  the  docu- 
ment was  returned  to  him  or  not ;  but  he  stated, 
that,  on  search  being  made  for  it,  no  trace  of  it 
could  be  discovered  : — 

'  Held,  that  this  sufficiently  raised  a  presump- 
tion that  the  document  was  stamped^  so  as  to 
let  in  secondary  evidence  of  its  eontents.  C7o»- 
madeue  v.  Cbrre^  36 

II.  On  Transfer  of  Mining  Skarea, 

A  transfer  of  shares  in  a  cost-book  mine  need 
not  be  stamped.     Wcdker  v.  Bartlettf  846 

STATUTE  OF  FRAUDS. 

I.  Section  4. — Interett  in  Land. 

1.  Shares  in  a  mine  worked  on  the  cost-book 
principle  do  not  constitute  an  "interest  in  land,* 
within  the  4th  section  of  the  statute  of  frauds, 
in  the  absence  of  evidence  that  the  shareholders 
take  a  direct  interest  in  the  freehold.  Powefl 
V,  Jeatoppf  336 

2.  A  contract  for  the  sale  of  shares  in  a  cost- 
book  mine  is  not  necessarily  a  contract  for  an 
interest  in  land,  within  the  4th  section  of  the 
statute  of  frauds.      Walker  v.  Bartlett,  S45 

II.  Section  \^.-'Stth  of  Oood: 

1.  The  17th  section  of  the  Sutute  of  Frauds, 
29  C.  2,  c.  .'J,  and  the  7th  section  of  Lord  Ten- 
terden's  Act,  d  G.  4,  c.  14,  are  to  be  road  to- 
gether.    Barman  v.  Reeve,  537 

2.  A  contract  for  the  sale  of  goods  of  the 
value  of  102.  or  upwards,  is  not  the  less  within 
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the  17tb  section  of  the  SUitute  of  Frauds  be- 
oause  it  alio  embraces  something  to  which  the 
itatate  does  not  extend.  Harman  t.  Beeve,  587 
3.  Therefore,  where  it  was  agreed  by  parol, 
between  A.  and  B.,  that  A.  should  sell  B.  a 
mare  and  foal,  and  should  at  his  own  expense 
keep  them  ontil  a  certain  day,  and  that  A. 
should  also  for  a  given  time  keep  and  feed  a 
mare  and  foal  belonging  to  B.,  and  that  in  con- 
sideration of  all  this,  B.  should  fetch  away  A.'8 
mare  and  foal  on  the  day  named,  and  pay  him 
30;. :— Held,  that  this,  so  far  as  it  related  to  the 
sale  of  A.'s  mare  and  foal,  was  a  contract  within 
the  17th  section  of  the  Statute  of  Frauds,  and 
void  for  want  of  writing, — no  point  having  been 
made  at  the  trial  as  to  tbe  vcUue,  lb. 

STATUTE  OF  LIMITATIONS. 
Stt  LiMiTAnoN  or  Actiohi. 


SUGGESTION. 

To   deprivt  Plaintiff  of  CotU. — 8f   COUHTT 

COUBT,   XL 


execute  the  deed,  of  the  third  part, — reciting 
that  the  said  A.  and  B.  were  indebted  to  the 
several  persons  parties  thereto  of  the  third  part, 
and  that  they  had  agreed  to  assign  all  their 
estate  and  effects  for  the  benefit  of  such  cre- 
ditors,— assigned  the  works  and  all  their  pro- 
perty and  effects  to  the  trustees,  upon  trust, 
amongst  other  things,  to  carry  on  the  huaineat 
under  the  name  of  ''  The  Stanton  Iron  Com- 
pany," and  out  of  the  profits  to  pay  interest  on 
mortgages,  Ac,  and  to  "pay  and  divide  the  net 
income  of  the  bueineee  remaining  after  anetceriug 
the  purpoeea  aforeeaid,  unto  and  among  all  and 
aingular  the  ereditore  of  A,  and  B.,  in  rateable 
proportione  according  to  the  amount  of  their 
reepective  debte  :'* — 

Held,  that,  under  this  deed,  the  ereditore  ex- 
ecuting it  became  liable  at  partners  for  debts 
contracted  by  the  trustees  in  carrying  on  tbe 
trade.    Hickman  v.  Cox,  617 

TRUSTEE. 
See  Bakkrvpt,  III. 


TRADE.MARE. 

See  COPTRXQHT,  L 

TRADING  CORPORATION. 

See  CORPOBATION. 

TRANSFER. 
See  Mi!TK. 

TROVER. 
Evidence  of  Convereion. 

1.  To  entitle  the  owner  of  stolen  property  lo 
maintain  an  action  for  converting  it  against  a 
third  person,  in  whose  possession  he  finds  it,  it 
is  not  necessary  that  he  should  first  have  pro- 
secuted the  felon.     Lee  v.  Bayee,  599 

2.  A.  having  bon&  fide  purchased  a  stolen 
horse  at  a  public  auction  (not  being  market 
overt),  sent  it  for  sale  to  a  repository  for  horses 
kept  by  B.  Tbe  owner  of  the  horse  finding  it 
there  demanded  it  of  B.  in  the  presence  of  A., 
when  B.  reftised  to  deliver  it  up  to  him : — Held, 
evlden  ^e  of  a  joint  conversion.  lb. 

TRUST  DEED. 

Conetntction  of 

A.  and  B.,  who  carried  on  the  business  of 
iron-masters  in  copartnership,  by  a  deed,  pur- 
porting to  be  made  between  A.  and  B.  of  the 
first  part,  five  persons  named  as  trustees  of  the 
second  part,  and  the  several  persons  whose 
Tiame9  were  contained  in  a  schedule  as  creditors 
for  the  sums  therein  mentioned,  and  who  should 


TURN  TO  LOAD. 
See  Chabtbb-Pabtt. 

UNITY  OF  POSSESSION. 
See  Easembht,  L 

VALUATION. 
I.   Where  complete. 

By  agreement  between  A.  and  B.  it  was 
agreed  that  B.  should  buy  of  A.  a  certain  plant, 
materials,  and  tools,  "at  a  valuation  to  be 
made  by  A.  and  a  person  to  be  appointed  by 
B.,''  and  that  B.  should  pay  for  tbe  same  by  a 
bill  for  150^  at  two  months  from  the  valuation, 
and  by  another  bill  for  the  balance  of  the  valua- 
tion at  three  months  after  date. 

Under  this  agree menty  B.  was  let  into  )>os- 
ses8ion,and  A.  and  one  J.  (who  represented  B.) 
met  and  proceeded  to  value,  having  a  list  of 
the  articles  to  be  valued,  as  to  all  of  which, 
except  certain  timber,  Uie  prices  were  finally 
agreed  upon ;  buty  as  to  the  timber,  the  price 
per  foot  and  the  superficial  measurement  only 
were  agreed  upon,  the  calculation  of  tbe  cubical 
contents  and  the  carrying  out  the  amount  boing 
left  to  be  filled  in  by  B.'s  foreman.  A.  and  J. 
never  met  again,  and  did  not  agree  upon  the 
sum  total ;  but  B.  (after  action  brought  for  it) 
paid  the  1502.:— 

Held,  sufl!cient  eyidenee  to  warrant  the  jury 
in  finding  that  a  valuation  had  been  made  by 
A.  and  J.     Gordon  v.  Whitehouee,  747 

II.  Ae  between  outgoing  and  incoming  Tenant. — 
<S<re  LAKDLORf  and  Tbxakt,  II.  1. 
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VOLUNTARY  CONVEYANCE. 
See  Bankrupt,  I. 

WARRANTY. 

See  Chartbr-Partt. 
Salr,  II. 

WASTE. 

Evidence  of  Aete  of  Ownerehxp, 

Upon  a  qnestion  whether  a  piece  of  waste 
land  lying  between  a  highway  and  the  plain- 
tiff's enclosed  land  belonged  to  the  plaintflT,  or 
to  the  lord  of  the  manor: — Held,  that  grants 
by  the  lord  of  other  slips  of  waste  land  on  either 


side  of  the  same  road,  abutting  on  enclosed 
lands  of  the  lord  himself  and  of  other  persons, 
were  admissible  for  the  purpose  of  showing 
that  the  locus  in  quo  was  part  of  the  waste  of 
the  manor,  without  showing  continuity.  Dtmdy 
▼.  Simpeon,  831 

WASTE  LAND. 
See  PRXSCRipnYB  Rioht. 

WAY,  RIGHT  OF. 
See  Easbxrht,  L 


WINDOW. 
See  Lahdlobd  ahd  Tebaet,  V. 


END  OF  T  .K  SERIES. 
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